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OOWEN'S 


CBIMINAL    REPORTS 


COUET  DP  APPEALS. 

New  Tork,  1867. 


People  v.  Bennett. 

The  form  of  an  indictment  shonld  be  considered  good,  if  the  omissions  complained 
of  are,  in  common  understanding,  implied  in  that  which  is  expressed. 

The  part  complained  of  is  as  follows'^  "  Court  of  Sessions,  Cortland  County.  'Cort- 
land County,  BS..:  The  jurors  of  the  people  of  the  State  of  New  York,  in  and  for 
the  body  of  the  county  of  Cortland,  upon  their  oat^s  present."  Here  are  all  the 
requisites  of  a  good  commencement 

The  form  of  the  indictment  is  identical,  miUatis  mutandis,  with  that  long  since 
adopted  in  England,  and  which  has  obtained  in  most  of  the  States  in  our  own 
country. 

The  caption  of  the  indictment  is  no  part  of  the  indictment  itself,  but  is  the  style  or 
preamble  or  return  that  is  made  from  an  inferior  court  to  a  superior,  from 
whence  a  certiorari  issues  to  remove ;  or  where  the  whole  record  is  made  up  in 
form. 

To  constitute  a  goo^  indictment  for  larceny,  the  thing  stolen  must  be  charged  to  be 
the  property  of  the  actual  oumer,  or  of  a  person  having  a  special  property  as 
baiUe,  and  from  whose  possession  it  was  atolen. 

Gates  was  neither  the  actual  owner  nor  the  bailee  of  the  property  stolen,  and  the 
first  count  in  the  indictment,  therefore,  is  bad. 

The  superintendent  of  the  poor  of  a  county  is  a  mere  agent  of  the  county,  and  in  no 
sense  can  the  property  bought  by  this  officer  for  county  purposes  be  regarded 
as  his. 

Tlie  second  count  #lleging  the  title  to  property  stolen  to  be  in  the  county  of  Cort- 
land la  good,  and  it  was  proper  so  to  charge  it  in  the  indictment. 

Vol..  I.  1 


Cowen's  Criminal  Reports. 


Writ  of  error  on  part  of  the  People  from  General  Term  of 
the  Sixth  District. 

The  indictment  was  for  grand  larceny,  and  contained  two 
counts ;  one  charging  larceny  in  feloniously  taking  and  car- 
rying away  a  quantity  of  pork  of  the  value  of  $130,  the 
property  of  Alonzo  W.  Gates  ;  the  other  recited  the  larceny, 
but  alleged  the  pork  to  be  the  property  of  the  county  of 
Cortland.  The  defendant  was  convicted  at  the  Sessions  and 
sentenced  to  five  years'  imprisonment  at  Auburn.  The  Gen- 
eral Term  reversed  the  judgment  and  discharged  the  defend- 
ant from  imprisonment. 

John  H.  Meynolds^  for  appellant. 
A,  J,  ParJcer^  for  respondent. 

FuLLERTON,  J.  After  the  plea  of  not  guilty  had  been  en- 
tered, and  the  trial  moved  by  the. district  attorney,  the  coun- 
sel for  the  prisoner  made  a  motion  to  quash  the  indictment, 
because : 

1.  It  did  not  appear,  on  the  face  of  the  indictment,  that  it 
was  found  or  presented  by  a  grand  jury. 

3.  Because  it  did  not  appear,  on  its  face,  that  it  was  found 
and  presented  by  the  requisite  number  of  ^grand  jurors. 

8.- Because  it  wa^not  alleged,  in  the  indictment,  that  the 
grand  jury  were  charged  and  sworn  by  the  Court  of  Sessions 
to  inquire  for  the  people  of  the  State  of  New  York,  and  for 
the  body  of  the  county  of  Cortland. 

These  and  similar  objections  are  frequently  made  to  the 
form  of  an  indictment,  and  it  is,  therefore,  proper  to  consider, 
in  the  first  place,  what  constitutes  a  valid  presentment  of  a 
grand  jury. 

We  have  inherited  from  England  many  technical  rules 
relating  to  criminal  practice  which  have  long  since  become 
obsolete.  They  had  their  origin  in  that  period  of  English 
history  when  the  most  trivial  offence  was  punishable  with 
death,  and  when  it  was  almost  a  foregone  conclusion  if  the 
sword  of  justice  was  drawn,  that  it  must  be  returned  bathed 
in  blood.  It  is  not  to  be  wondered  at  that  humane  judges 
should  have  been  found,  in  such  an  age,  willing  to  save  life 
by  attaching  importance  to  objections,  purely  technical,  to 
the  form  of  the  indictment  which  placed  the  accused  on  trial. 


People  v.  Bennett. 


An  advanced  cmlization  and  a  more  humane  administration 
of  the  law,  have  removed  the  causes  which  gave  rise  to  these 
technical  rules,  and  there  is,  therefore,  no  good  reason  for  re- 
taining them.  Ratione  cessante,  lex  ipsa  cessat  So  thought 
our  legislature  when  it  passed  the  statute  of  jeofails,  and 
enacted  that  "no  indictment  should  be  deemed  invalid  by 
reason  of  the  omission  of  the  defendant's  title  or  occupation, 
or  by  a  misstatement  of  them,  or  of  the  town  or  county  of  his 
residence,  where  the  defendant  shall  not  be  prejudiced  there- 
by," or  by  an  omission  of  the  words  **  with  force  andarms," 
or  words  of  similar  import,  or  by  an  omission  to  charge  any 
oflFence  to  have  been  committed  contrary  to  statute,  or  by 
reason  of  any  other  defect  or  imperfection  in  matter?  of 
form,  which  shall  not  tend  to  the  prejudice  of  the  defendant. 

This  statute  swept  away  many  of  the  objections  to  th^ 
forms  of  indictments,  which  at  times  seriously  interfered 
with  an  effective  administration  of  criminal  justice.  A  more 
liberal  practide  began  to  prevail  at  an  early  day  in  England. 
Bacon  says:  "Some  indictments  have  been  quashed  for  an 
omission  of  the  names  of  jurors,  others  for  the  want  of  the 
words  'good  and  lawful  men^  and  others  for  the  want  of  the 
words  and  then  and  there  sworn  and  charged^  and  others 
for  want  of  the  words  to  inquire  for  the  king  and  for  the 
iody  of  the  county  ;  yet  of  late  years  exceptions  of  this  kind 
have  not  been  much  favored,  especially  if  the  indictment 
were  in  a  superior  court,  and  that  which  is  omitted  be  in 
common  understanding  ^implied  in  what  is  expressed^  ^ 
(Bacon's  Abr.  I,  "Indictment"). 

This  is  a  sound  rule  and  one  that  it  is  safe  to  follow.  It 
does  not  deprive  an  accused  party  of  a  fair  trial  on  the  mer- 
its,- nor  does  it  on  the  other  hand  open  an  easy  door  for  an 
escape  on  technical  grounds.  Applying  this  rule,  the  form 
of  this  indictment  should  be  considered  good,  if  the  omis- 
sions complained  ofare,  in  common  understanding,  implied 
in  that  which  is  expressed. 

That  part  of  the  indictment  which  is  complained  of  as  de 
fective  is  as  follows : 

"Court  of  Sessions,  Cortland  county. — County  Cort- 
land, 8S.:  The  jurors  of  the  people  of  the  State  of  New 
York,  in  and  fo»  the  body  of  the  county  of  Cortland,  upon 
their  oaths  present." 


Cowen's  Criminal  Reports. 


Then  follow  apt  words  charging  the  defendant  with  the 
commission  of  a  larceny.  Here  are  all  the  requisites  of  a 
good  covimen cement  to  an  indictment.  It  plainly  appears 
to  have  been  found  in  the  Court  of  Sessions  for  the  county 
of  Cortland,  and  by  the  jurors  of  the  people  for  said  county. 
It  is  true  that  it  does  not  allege  that  it  was  found  by  ^.  grand 
jury,  or  by  the  legal  number  of  grand  jurors,  but  these  are 
plainly  implied,  because  that  body,  legally  constituted, 
alone. have  the  power  to  present  any  one  for  trial.  This 
has  been  frequently  decided  {McGlure  v.  The  State^  1  Yerg. 
206,  per  Catron,  J.). 

The  form  of  this  indictment  is  identical,  mutatis  mu- 
tdndiSy  with  that  long  since  adopted  in  England,  and  which 
has  obtained  in  most  of  the  States  in  our  own  country. 

*  The  form  used  in  England  nearly  three  hundred  years  ago, 
was  ^'juratores  pro  domina  regina  presentant  quod^^^  etc. 
(West's  Symboleography,  part  2,  p.  96),  and  it  has  been 
continued  without  exception  to  the  present  day.  A  great 
deal  of  confusion,  however,  exists  in  the  books,  because  the 
distinction  between  the  commencement  and  the  caption  of  an 
indictment  which  has  always  existed  in  England,  has  not 
uniformly  been  maintained  here.  "The  whole  question  as 
to  what  a  caption  should  contain,"  says  Bishop,  in  his 
treatise  on  Criminal  Procedure  (§  154),  appears,  when  ap- 
proached through  the  American  books,  draped  in  mist  and 
girded  about  with  darkness."  Observing  the^proper  dis- 
tinction between  the  caption  and. the  commencement  of  an 
indictment,  no  valid  objection  will  be  found  to  tlie  one  in 
this  case.  The  caption  is  no  part  of  the  indictment.  It 
consists  wholly  of  the  history  of  the  proceedings  when  an 
indictment  is  removed  from  an  inferior  to  a  superior  court. 
As  I  have  already  stated,  the  form  of  an  indictment  in  many 
of  our  own  States,  and  which  form  is  derived  from  England, 

is  thus:  *'The  jurors  of  the  people  of  the  State  of ,  in 

and  for  the  body  of  the  county  of -^  upon  their  oath  pre- 
sent," etc.  This  is  the  commencement  and  all  that  it  need 
contain.  The  caption  is  quite  a  different  matter,  and  it  had 
its  origin  in  this  way.  When  an  inferior  court,  in  obedience 
to  the  mandate  of  the  King's  Bench,  transmitted  the  indict- 

*  ment  to  the  crown  office,  it  was  accompaniecf  with  its  history, 
naming  the  court  where  it  was  found,  the  jurors*  names  by 
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whom  it  was  found,  and  the  time  and  place  where  found. 
All  this  was  entered  of  record  by  the  clerk  of  the  Superior 
Court  immediately  before  the  indictment,  and  was  called  the 
captioTiy.  hwi  it  was  no  part  of  the  indictment  itself  (Bishop 
on  Cr.  Pro.,  vol.  1,  §§  145-6;  1  Starkie's  Cr.  PL  [2d  ed.] 
233).  A  complete  form  of  the  caption  is  given  in  Hale's  P. 
a  165,  and  in  1  Chitty's  Cr.  Law,  327. 

This  same  practice  prevailed  in  our  State  when  indictments 
were  removed  from  the  Sessions  to  the  Supreme  Court,  as 
will  be  seen  in  the  case  of  The  People  v.  Ouernsey  (3  Johns. 
Cases,  266),  quoted  by  the  respondents. 

It  often  occurred  that  these  captions  were  defective  in  the 
statement;  of  facts  sufficient  to  show  that  the  inferior  courts 
where  they  were  found  had  jurisdiction.  Then  followed  a 
motion  in  arrest  of  judgment,  and^decisions  as  to  the  requi- 
sites of  a  caption,  viz.,  that  it  should  contain  an  averment 
that  the  indictment,  to  which  it  was  prefixed,  was  found  by 
agraTid  jury  of  good  and  lawful  men,  giving  their  names, 
and  that  they  had  been  then  and  there  sworn  and  charged, 
etc.,  etc.  (Vide  Bishop's  Cr.  Pro.,  §  155,  vol.  1,  note  1). 
The  same  doctrine  is  aptly  stated  in  Burn's  Justice,  vol.  3, 
p.  372,  in  these  words:  '*The  caption  of  the  indictment  is 
no  part  of  the  indictment  itself  (2  Hale,  166),  but  is  the  style 
or  preamble  or  return  that  is  made  from  an  inferior  court  to 
a  superior,  from  whence  a  certiorari  issues  to  remove;  or 
when  the  whole  record  is  made  up  in  form  ;  for  the  record 
of  the  indictment,  as  it  stands  upon  the  file  of  the  court 
where  it  is  taken,  is  only  thus  :  The  jurors,  for  our  lord,  the 
King,  upon  their  oath,  present."  The  difficulty  in  our  prac- 
tice has  grown  out  of  the  error  of  regarding  these  decisions 
as  furnishing  a  test  of  what  the  indictment  itself  should 
contain,  lather  than  its  caption,  when  removed  to  a  superior 
court.  The  consequence  is  that,  in  some  of  the  States,  there 
have  been  introduced  into  the  commencement  of  an  indict- 
ment the  averments  necessary  to  make  a  good  caption, 
thus  confounding  the  two  (Bishop's  Cr.  Pro.,  §  149, 
note  2).  This  has  led  to  great  diversity,  of  practice  and 
necessarily  confusion,  and  it  will  be  readily  seen  that  tlie 
decisions  of  such  States  upon  these  questions  have  no  appli- 
cation here,  for  the  English  practice  has  been  adopted  in 
our  own  State  (Barb.  Cr.  Treatise,  280). 
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So  far,  therefore,  as  the  objections  in  this  case  go  to  the 
form  of  the  indictment,  the  later  must  be  considered  good. 
Should  an  indictment  be  found  in  an  improper  manner,  or 
by  an  insufficient  number  of  jurors,  the  way  is  open  for 
redress  by  motion,  which  secures  to  the  accused  party  immu- 
nity from  an  illegal  trial  or  punishment  {State  v.  BatcJi- 
elor,  15  Mass.  207,  208;  Reg,  v.  Hearne,  9  Cox's  C.  C.  433, 
436  ;  10  Jurist  [N.S.]  724;  32  Blackstone,  238;  Bishop's  C. 
P.,  §  448). 

I  pass  to  the  consideration  of  the  other  questions  arising  in 
this  case. 

To  constitute  a  good  indictment  for  larceny,  Jhe  thing 
stolen  must  be  charged  to  be  the  property  of  the  actval 
ow?ier,  or  of  a  person  having  a  special  property  as  bailee, 
and  from  whose  possession  it  was  stolen  (2  Arch.  C.  P. 
[7th  ed.]  257).  Gates  was  neither  the  actual  owner  nor  the 
bailee  of  the  property  stolen,  and  the  first  count  in  the  in- 
dictment, therefore,  is  bad.  He  was  employed  by  the  county 
superintendent  of  the  poor  of  Corfland  county  at  a  salary. 
Thelast  named  officerisclothed  by  statute  with  the  power  **to 
employ  suitable  persons  to  be  Tieepers  of  the  poor-houses" 
(2  Rev.  Stat.  [5th  ed.]  841,  §34).  And  it  was  under  this 
])ower  that  Gates  was  employed.  The  superintendent  is,  by 
the  same  statute,  authorized  '*  to  purchase  materials"  for 
the  support  of  the  paupers. 

It  is  true  that  in  this  instance  the  keeper  purchased  the 
property  stolen  with  his  own  money  ;  but  it  was  an  advance 
made  for  the  superintendent,  and  he  was  by  him  subse- 
quently, and  before  the  larceny,  reimbursed. 

Neither  was  Gates  in  the  actual  possession  of  the  property 
BO  as  to  have  a  special  property  therein.  The  character  of 
his  possession  depends  upon  the  tenure  by  which  he  held  the 
property.  If  he  were  the  mere  servant  of  the  actual  owner, 
the  possession  was  in  such  owner,  not  in  him.  If  he  were  the 
servant,  then  the  distinction  between  X\\e  charge  and  the^o^- 
session  of  the  property  must  not  be  overlooked.  This  distinc- 
tion, though  in  ordinary  language  lost  sight  of,  is  necessary 
to  be  observed  in  dealing  with  thie  question  under  considera- 
tion. While  no  man  is  so  high  as  to  be  above  the  reach  of  the 
law,  no  one  is  so  low  as  to  be  beneath  its  protection.  It  is 
necessary,  therefore,  that  we  should  observe  critical  distinc- 
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tions  in  charging  a  man  with  a  crime,  lest  his  life  or  liberty 
be  placed  twice  in  jeopardy ;  and  such  a  case  might  arise 
if  the  defendant  were  again  indicted  for  the  'same  larceny, 
alleging  the  property  to  be  in  the  master.  While,  therefore, 
in  the  popular  use  of  the  terms,  the  servant  is  said  to  be  in 
possession  of  the  master's  property,  yet  in  contemplation  of 
law  he  has  the  charge  only.  In  this  case  Gates  could  have 
been  removed  at  the  mere  caprice  of  the  superintendent,  and 
his  possession  of  the  property  was  not  such  that  he  could 
have  maintained  a  civil  action  for  it  against  tha  thief.  In- 
deed, if  ^6  had  taken  the  property  in  the  manner  and  with  the 
design,  with  which  the  thief  did,  he  could  have  been  con-  • 
victed  of  a  larceny  {Coates  v. .  The  People^  4  Parker,  662). 

Chitty  thus  states  the  rule:  *'It  is  a  clear  maxim  of  the 
common  law  that  where  one  has  only  the  care,  charge  or  cus- 
tody of  the  goods  of  abother,  the  legal  possession  remains  in 
the  owner,  and  the  party  may  bfe  guilty  of  trespass  and  lar- 
ceny in  fraudulently  converting  the  same  to  his  own  use. 
Thus,  a  butler  may  commit  larceny  of  plate  in  his  custody, 
or  a  shepherd  of  sheep.  The  same  of  a  servant  intrusted 
f  to  sell  goods  in  a  shop.  This  rule  appears  to  hold  univer- 
'  sally  in  the  case  of  servants,  whose  possession  of  their  mas- 
ter's goods  by  their  delivery  or  permission  is  the  possession 
of  the  master  himself"  (Vide  1  Denio,  123,  and  the  cases 
there  cited). 

Adopting  this  as  the  rule,  what  practical  distinction  can 
be  drawn  between  the  relations  which  the  butler,  the  shep- 
herd, and  the  servant  intrusted  to  sell  goods,  and  their 
respective  masters,  and  that  which  Gates  bore  to  the  super- 
intendent who  employed  him  ?  The  position,  therefore,  that, 
as  a  mere  servant,  the  possession  of  Gates  was  sufficient  tQ 
support  the  allegation  in  the  indictment,  cannot  be  main- 
tained {Dillenbach  v.  Jerome^  7  Cow.  294 ;  Commonwealth 
V.  Morse^  14  Mass.  217). 

There  is  another  class  of  cases  involving  the  possession  of 
property,  much  relied  upon  on  the  argument,  which  it  is 
necessary  to  notice.  They  are  cases  where  the  question  arose 
as  between  master  and  servant,  where  the  servant  was  in- 
dicted for  stealing  from  the  master,  and  where  the  property 
stolen,  though  received  by  the  servant /or  the  master's  use, 
had  never  actually  passed  from  the  latter  to  the  former. 
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The  rule  in  such  a  case  is,  ^Hhat  if  the  servant  has  done  no 
act  to  determine  his  original,  lawful  and  exclusive  posses- 
sion, as  by  depositing  the  goods  in  his  master's  house,  or  the 
like  ;  although  for  many  purposes,  and  as  against  third  per- 
sons, this  is  in  law  a  receipt  of  the  goods  by  the  master,  yet 
it  has  been  held  otherwise  in  respect  of  the  servant  himself 
upon  a  charge  of  larceny  at  common  law,  in  converting  the 
goods  to  his  own  use  (2  Russ.  on  Crimes  [4th  ed.]  401 ;  2 
East's  P.  C.  668).  This  rule  has  no  application  to  the  case 
under  consideration. 

In  the  second  count  the  property  was  alleged  to  be  in  the 
•  county  of  Cortland,  and  it  is  argued  that  it  is  bad  for  that 
reason.  It  is  claimed  that  the  property  was  vested  in  the 
superintendent  of  the  poor  as  a  body  corporate,  and  that 
even  if  it  were  the  property  of  the  county,  such  property 
should  have  been  alleged  to  be  in  the' board  of  supervisors^ 
To  establish  this  latter  projJosition,  the  act  is  quoted  which 
provides  that  '*all  acts  and  proceedings  by  and  against  a 
county  in  its  corporate  capacity,  shall  be  in  the  name  of  the 
board  of  supervisors  of  such  county"  (1  R.  S.  [6th  ed.]  846, 
§  3).'  Notwithstanding  this  statute,  the  board  of  supervisors, 
as  such,  possess  no  corporate  powers  {Brady  v.  Supervi- 
sors of  New  York^  2  Sand.  S.  C.  460).  The  county  is  made 
a  corporation  by  statute  (1  R.  S.  [6th  ed.]  846,  §  1;  Brady 
V.  Supervisors^  supra\  and  amongst  its  corporate  powers  is 
the  right  to  purchase  and  hold  such  personal  property  as 
may  be  necessary  to  execute  its  corporate  and  administrative 
powers  (§1,  subd.  3).  The  statute  designating  the  name  in 
which  legal  proceedings  by  and  against  the  county  should  be 
conducted,  was  designed  to  simplify  and  lessen  the  expenses 
of  litigation,  and  not  to  change  the  title  of  the  corporation, 
or  the  name  in  which  its  property  should  be  held. 

Instances  of  similar  legislation  are  not  wanting.  Actions 
by  and  against  banks  formed  under  the  general  banking  law, 
may  be  by  or  against  the  president  thereof  (2  R.  S.  [5th  ed.] 
p.  560,  §§  194, 195).  And  a  joint  stock  company  or  association 
may  sue  and  be  sued  in  the  name  of  its  president  or  treas- 
urer for  the  time  being  (3  R.  S.  [5th  ed.]  777). 

But  it  is  contended  that  the  title  to  the  property  stolen 
was  vested  in  the  superintendent  of  the  poor  as  a  corporate 
body,  he  having  purchased  the  same,  in  his  name,  for  county 
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purposes,  and  that  it  should  have  been  so  laid  in  the  indict- 
ment. .This  position  cannot  be  maintained.  The  office  of 
.  soperintendent  of  the  poor,  although  invested  with  corporate 
powers,  is  a  mere  agency  in  the  county.  I'he  person  who 
fills  the  office  is  required  to  give  a  bond*  to  the  supervisors 
for  the  faithful  discharge  of  his  duty,  and  is  authorized  to 
draw,  from  time  to  time,  on  the  county  treasurer  for  all 
necessary  expenses  incurred  in  the  discharge  of  his  trust.^ 
This  creates  the  relation  of  principal  and  agent,  and  in  no« 
sense  can  the  property  bought  by  this  officer  be  regarded  as 
his.  Considering,  however,  the  nature  of  his  office,  he  might 
be  regarded  as  having  a  special  property  in  the  things  stolen, 
so  as  to  have  made  it  proper  to  allege  the  property  as  belong- 
ing to  him,  but,  at  all  events,  it  was  the  property  belonging 
to  the  county  of  Cortland,  and  it  was  proper  so  to  charge  it. 
My  conclusion,  therefore,  is,  that  the  second  count  of  the 
indictment  is  good,  and  that  the  judgment  should  be  re- 
versed. 

Davies,  Ch.  J.  The  defendant  in  error  was  indicted  in 
.  the  Cortland  Sessions  for  grand  larceny,  in  stealing  from  the 
county  poor-house  a  quantity  of  hams,  whicii  had  been  pro- 
cured for  the  support  of  the  poor  of  the  county.  The  indict- 
ment contained  two  counts.  The  first  count  alleged  the 
proi)erty  taken  to  be  that  of  Alonzo  W.  Gates,  who  at  the 
time  of  the  larceny  was  the  keeper  of  the  county  poor-house, 
and  had  the  custody  and  charge  of  the  property  there,  and 
had  in  fact  purchased  these  identical  hams  with  his  own 
money,  by  the  direction  of  the  superintendent  of  the  poor  of 
the  county.  Before  the  larceny,  he  had  been  reimbursed  by 
a  draft  on  the  county  treasurer  of  that  county,  which  had 
been  paid. 

The  second  count  of  the  indictment  alleged  the  hams  to  be 
the  property  of  the  county  of  Cortland.  The  defendant  was 
found  guilty  as  charged  in  the  indictment,  and  was  sen- 
tenced to  imprisonment  in  the  State  prison  for  the  term  of 
five  years. 

Upon  a  writ  of  error  brought  to  the  Supreme  Court,  tliat 
court  reversed  the  judgment  and  conviction,  and  ordered  tlie 
discharge  of  the  prisoner  upon  the  ground  that  the  property 
stolen  was  that  of  Benjamin,  the  county  superintendent  ot 
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the  poor,  and  that  it  was  erroneous  to  charge  in  the  indict- 
ment that  the  same  was  the  property  of  Gates.  The.people 
bring  their  writ  of  error  to  this  court. 

It  is  now  insisted  on  the  part  of  the  prisoner  that  the  pos- 
session of  Gates  of  the  property  stolen  was  not  of  such  a 
character  a&  authorized  the  averment  in  the  indictment,  that 
it  was  the  property  of  Gates.  It  is  undeniable  that  in  an  in- 
dictment for  larceny  it  is  essential  that  the  pleader  should 
^ver  title  or  ownership  in  the  property  stolen  to  be  in  the  true 
owner,  if  known,  and,  if  not  known,  then  it  should  be  aver- 
red that  the  owner  was  to  the  jurors  unknown.  This  is  a 
general  rule  in  criminal  pleading,  and,  in  applying  it,  it  has 
been  held,  that  the  owner  was  one  who  had  a  general  or  spe- 
cial property  in  the  thing  taken. 

In  the  present  instance,  Gates  had  purchased  the  property 
stolen  with  his  own  money,  and  he  had  at  the  time  of  the 
theft,  as  keeper  of  the  count)^  poor-house,  the  actual  posses- 
sion and  control  of  the  stolen  property.  After  the  purchase 
by  him  and  before  the  larceny,  he  had  been  reimbursed  the 
amount  of  his  expenditure  by  a  draft  on  the  county  treas- 
urer of  the  county  of  Cortland  ;  and,  on  payment  of  which, 
out  of  the  funds  of  the  county,  it  would  seem  to  be  clear  that 
the  hams  stolen  became  the  property  pf  the  county  of  Cort- 
land. I  cannot  4ind  any  warrant  for  saying  that  the  same 
were  the  propg^rty  of  Benjamin,  the  superintendent  of  the 
poor  of  that  county.  Neither  can  I  assent  to  the  proposition 
that  Gates,  the  keeper  of  the  county  poor-house,  was  the 
servant  of  Benjamin,  the  superintendent.  If  a  servant  at  all, 
he  surely  was  that  of  th^  county  whose  agent  he  was,  and 
the  circumstance  that  the  surperintendent  was  the  source  of 
his  appointment  did  not  ma'ke  him  the  servant  of  that  officer. 
The  latter  was  in  fact  but  the  agent  or  servant  of  the  county, 
and  whatever  he  did  as  such  was  done  for  and  on  behalf  of 
the  county  of  Cortland.  As  well  might  it  be  said  that  the 
numerous  officers  throughout  the  State,  authorized  to  be  ap- 
pointed by  the  governor,  became  by  his  appointment  of  them 
thereby  his  servants,  instead  of,  as  they  are  in  truth,  in  com- 
mon with  the  governor  himself,  thfe  agents  and  servants  of 
the  people  of  the  State.  The  absolute  owner  of  the  property 
stolen  must  therefore  be  held  to  be  that  of  the  c6unty  of 
Cortland,  whose  money  was  taken  and  applied  for  the  pur- 
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chase  thereof.  The  question  then  arises  whether  the  aver- 
ment in  the  indictment  that  the  ownership  was  in  Gates,  the 
agent  or  servant  of  the  county,  who  had  the  actual  posses- 
sion and  control  of  the  property  at  tte  time  of  the  larceny, 
was  not  itself  sufficient. 

The  cases  abundantly  sustain  the  position,  that  an  aver- 
ment of  ownership  in  the  person  having  the  actual. posses- 
sion and  control  of  the  thing  stolen  at  the  time  of  the  theft, 
is  all  that  is  required.  In  a  modern  case  in  England,  where* 
a  stage-coach  had  been  robbed  of  a  box  containing  a  variety 
of  articles,  it  became  material  to  determine  whether  the  goods 
so  stolen  could  be  laid  as  the  property  of  the  coachman. 
There  were  three  counts  in  the  indictment,  but  one  of  them, 
which  laid  the*  property  in  the  coach  proprietors,  failed  on 
account  of  a  variation  ;  another,  which  laid  the  property  in 
I)ersons  Tinknown,  was  rejected  by  the  court  as  improper ; 
and  the  case  therefore  necessarily  proceeded  upon  the  remain- 
ing count,  which  laid  the  property  in  the  coachman.  It  ap- 
peared in  evidence  that  the  box  was  delivered  by  the  servant 
of  a  tradesman  in  London  to  the  book-keeper  at  the  inn  from 
which  the  coach  set  oflf,  who  called  it  over  among  other  things 
in  the  way-bill,  and  he  delivered  it  to  a  porter,  who  put  it 
into  the  coach,  and  that  the  coachman  in  whom  the  property 
was  laid,  drove  tlie  coach  to  a  place  about  thirty-eight  miles 
from  London,  during  which  journey  the  box  was  stolen  from 
the  coach  by  the  prisoners.  It  also  appeared  that  the  pro- 
prietors of  the  coach  never  called  upon  the  coachman  to 
make  good  any  losses  except  when  they  happened  by  his 
neglect,  and  that  for  goods  stolen  privately  from  the  coach 
they  never  expected  any  compensation  from  the  driver.  The 
jury  having  found  the  prisoners  guilty,  the  case  was  stated 
for  the  consideration  of  the  judges,  and  after  it  had  been 
ably  argued  and  much  considered,  a  majority  of  the  judges 
were  of  opinion  that  the  property  was  well  laid  to  be  in. the 
driver.  Hotham,  B.,  who  delivered  their  opinion,  said,  ''that 
the  material  question  was  whether  the  driver  had  the  pos- 
session of  the  goods,  or  only  the  bare  charge  of  them,  but 
that  the  case  was  not  open  to  thatdistinction ;  for,  although, 
as  against  his  employers,  the  masters  of  the  coach,  the  mere 
driver  can  only  have  the  bare  charge  of  the  property  com- 
mitted to  him,  and  not  the  legal  possession  of  it,  which  re- 
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mains  in  the  coach-master,  yet,  as  against  all  the  rest  of  the 
world,  he  must  be  considered  to  have  such  a  special  property 
therein  as  will  support  a  count  charging  them'as  his  goods, 
for  he  has,  in  fact,  the  possession  and  control  over  them^  and 
they  are  intrusted  to  his  custody  and  disposal  during  tbe 
journey.  *  *  *  That  th^  law  therefore,  on  an  indictment 
against  .the  driver  of  a  stage-coach,  or  on  the  prosecution  of 
the  proprietors,  considers  the  driver  to  have  tha  bare  charge 
T)f  the  goods  belonging  to  the  coach ;  but,  on  a  charge 
against  any  other  person  for  taking  them  tortiously  out  of 
the  driver's  custody,  he  must  be  considered  as  the  possessor, 
and,  therefore,  it  was  well  laid  that  he  was  the  owner"  {Rex 
V.  Deakin  &  Smith,  O.  B.  1800 ;  2  Leach,  862,  876 ;  2  East, 
C.  L.,  ch.  16,  §  90,  p.  663). 

In  the  case  of  Regina  v.  Burdick  (8  Car.  &  P.  237),  Busby 
was  the  servant  of  Webb,  and  was  sent  out  by  his  master  to 
receive  money  for  him  from  his  customers,  and  he  was  rob- 
bed of  such  money  before  it  reached  his  master,  on  his  way 
home.  In  the  indictment  the  property  was  laid  as  that  of 
Webb,  and  the  prisoners'  counsel  contended  that  it  could 
not  be  laid  as  the  property  of  Webb,  as  it  had  never  reached 
his  hands  except  by  the  possession  of  his  servant.  Mr.  Ba- 
ron Alderson  was  inclined  to  think  the  money  could  not  be 
laid  as  the  money  of  the  master,  but,  as  the  grand  jury  was 
in  session,  recommended  that  a  new  indictment  be  found, 
which  was  immediately  done  ;  which  laid  the  money  in  the 
count  as  the  property  of  Busby,  the  servant,  and  in  the 
other  as  the  property  of  Webb,  and  on  this  indictment  the 
prisoners  were  convicted. 

In  Regina  v.  Bird  (9  Car.  &  P.  44),  it  was  held  that  it  was 
well  laid  in  the  indictment,  that  the  property  stolen  was  that 
of  one  Miers,  although  he  had  only  the  possession  of  it,  one 
Keyzor  being  the  actual  owner.  Whenever  a  person  has  a 
special  property  in  a  thing,  or  holds  it  in  trust  for  another, 
the  property  may  be  laid  in  either  (21  Maine,  586 ;  22  id. 
171 ;  4  Car.  &  P.  391 ;  8  Texas,  116).  As,  for  instance,  goods 
left  at  an  inn  (2  East,  P.  C.  658),  or  intrusted  to  one  for  safe 
keeping  {Rex  v.  Statham,  1  Leach,  366),  or  cloth  left  with  ^ 
tailor,  or  linen  left  wUh  a  laundress  (Wharton's  Cr.  Law, 
vol.  2,  §§  1824,  1830).  ' 

In  Owen  v.  Staie  (6  Humph.  330),  a  horse  got  loose  from 
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his  owner,  Booth,  and  was  taken  in  the  field  of  Edmonston, 
and  was  placed  in  hife  stable,  from  whenge  it  was  stolen.  It 
was  held  that  the  property  was  well  laid  in. Booth,  the  owner, 
and  also  in  Edmonston,  tho  temporary  possessor;  that  the 
horse  was  in  the  constructive  possession  of  the  owner,  and 
in  the  actual  possession  of  Edmonston  ;  and  that  the  indict- 
ment might  well  allege  the  property  to  be  in  the  owner,  or 
in  the  third  person  in  whose  possession  it  was  at  the  time  of 
the  larceny  ;  and  it  was  also  held  that  a  general  finding  of 
the  jury  on  both  counts  of  the  indictment  was  well  sustained 
by  the  proof,  and  the  conviction  legal  and  regular.  And 
the  principle  of  these  cases  has  been  recognized  and  affirmed 
by  <he  courts  of  this  State. 

In  Ward  v.  The  People  (3  Hill,  395),  the  prisoner  was  in- 
dicted and  convicted  of  stealing  property  from  one  Flagg, 
and  the  indictment  averred  that  the  property  stolen  was  the 
property  of  Flagg.  It  in  truth  was  the  property  of  another, 
and  Flagg  had  himself  stolen  it  from  the  true -owner.  Flagg 
was  asked,  on  the  trial,  if  he  had  not  stolen  the  butter.  The 
court,  in  its  opinion,  says:  ''If  the  question  had  been  an- 
swered in  the  affirmative,  the  fact  would  have  been  immate- 
rial, because  possession  of  property  in  the  thief  is  sutecient 
to  make  it  the  subject  of  larceny,  and  the  title  may  be  laid 
either  in  the  owner  or  in  the  thief."  This  case  was  taken  to 
the  Court  for  the  Correction  of  Errors,  and  the  judgment  of 
the  Supreme  Court  there  affirmed  (7  Hill,  144).  Senator  Fos- 
ter read  an  opinion,  combating  the  views  of  the  Supreme 
Court,  that  possession  of  the  thing  stolen  was  sufficient  to 
authorize  an  averment  of  ownership  in  the  possessor ;  but 
his  views  received  only  the  assent  of  five  senators,  who  voted 
for  reversal,  and  fourteen  members  of  the  court  voted  for 
the  affirmance  of  the  judgment. 

We  are  authorized  therefore  to  assume,  from  these  cases, 
that,  Gates  having  the  actual  possession  of  the  goods  stolen, 
it  was  welKlaid  in  the  indictment  that  he  was  the  owner 
thereof.  That  if  there  could  be  any  doubt  on  that  subject, 
the  county  of  Cortland  must  be  conceded  to  have  been  the 
true  owner  of  the  property,  and  that  a  conviction  upon  an 
indictment,  containing  two  counts,  one  of  which  laid  the 
ownership  in  the  actual  possessor  of  the  goods  stolen,  and 
the  other  in  the  true  owner,  is  good,  and  should  be  sustained. 
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There  remain  to  be  considered  some  other  objections  urged 
by  the  prisoner's  pounsel.  * 

The  prisoner's  counsel  challenged  the  array  of  jurors,  ou 
the  ground  that,  the  property  stolen  being  alleged,  in  the 
second  count,  to  be  that  of  the  county  of  Cortland,  the  jurors, 
being  inhabitants  of  said  county,  were  interested^  and  there- 
fore disqualified  to  act  as  such.  This  challenge  assumes 
that  the  property  stolen  was  the  property  of  the  county  of 
Cortland.  This  assumption  we  deem  to  be  correct.  But, 
in  our  judgment,  this  fact  furnishes  no  ground  of  disqualifi- 
cation of  a  juror,  being  an  inhabilant  of  that  county,  to  set 
on  an  indictment  of  the  thief.  Can  it  be  seriously  urged 
that,  if  the  State  capitol  is  fired  by  an  incendiary,  all*  the 
inhabitants  of  the  State  are  disqualified  to  set  as  jurors  on 
his  trial,  because  the  building  destroyed  is  the  property  of 
the  State,  and  all  the  inhabitants  of  the  State  are  interested 
in  the  property  of  the  State  ?  The  statement  of  the  proposi- 
tion carries  with  it  its  own  refutation.  The  court  properly 
overruled  the  challenge. 

We  think  there  was  no  reason  for  quashing  the  indictment 
upon  the  ground  suggested.  The  indictment  showed,  upon 
its  face,  that  it  was  presented  in  the  Court  of  Sessions  of 
Cortland  county,  by  the  jurors  of  the  people  of  the  State 
of  New  York  in  and  for  the  body  of  that  county,  and  that 
they  presented  the  same  upon  their  oath.  We  think  this  in- 
dictment is  in  the  usual  and  approved  form,  and  contains  all 
the  requirements  of  the  statute. 

It  is  also  claimed  that  the  judge  erred  at  the  trial  in  refus- 
ing to  charge  the  jury  in  the  language  of  Mr.  Justice  Black- 
stone,  that  'incases  of  felony,  confessions  are  regarded  as 
the  weakest  and  most  suspicious  of  all  testimony  ;  very  lia- 
ble to  be  obtained  by  artifice,  false  hopes,  promises  of  favor, 
menaces ;  seldom  remembered  accurately  or  reported  with 
precision,  and  incapable  in  their  nature  of  being  disproved 
by  other  negative  evidence"  (4  Black.  Com.  357).  It  is  to 
be  observed  in  the  first  place  that  Blackstone  used  this  lan- 
guage in  connection  with  his  criticisms  upon  State  trials  for 
treason  in  England,  and,  although  he  intends  his  observa- 
tions to  have  a  general  application  to  all  cases  of  felony,  he 
regarded  them  as  primarily  to  be  considered  in  State  trials 
for  treason.    But  the  annotator  upon  this  text  of  Blackstone 
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thus  remarks  in  a  note :  "It  seems  to  be  now  clearly  estab- 
lished that  a'free  and  voluntary  cdVifession  by  a  person  ac- 
cused of  an  offence,  whether  made  before  hig  apprehension 
or  after,  whether  on  a  judicial  examination  or  after  com- 
mitment, whether  reduced  to  writing  or  not ;  in  short,  that 
any  voluntary  confession,  made  by  a  prisoner  to  any  person, 
at  any  time  or  place,  is  strong  evidence  against  him,  and, 
if  satisfactorily  proved,  sufficienj  to  convict  without  any  cor- 
roborative circumstances.  But  the  confession  must  be  vol- 
untary, not  obtained  by  itoproper  influence,  nor  drawn  from 
the  prisoner  by  means  of  a  threat  or  promise ;  for  however 
slight  the  promise  or  threat  may  have  been,  a  confession  so 
obtained  cannot  be  received  in  evidence,  on  account  of  the 
uncertainty  and  doubt  whether  it  was  not  made  rather  from 
a  motive  of  fear  or  interest,  than  from  a  sense  of  guilt" 
(Citing  Phil.  Ev.  86).  Such  undoubtedly  is  the  rule  as  enun- 
ciated by  the  most  authoritative  text  writers. 

Burrill  on  Circumstantial  Evidence  says :  "Confessions  of 
this  kind,  when  deliberately  and  voluntarily  made,  are  justly 
regarded  as  constituting  the  highest  and  most  satisfactory 
species  of  evidence  that  can  be  presented  before  a  tribunal,'* 
citing  numerous  authorities.  Greenleaf  on  Evidence  (vol.  1, 
§  214),  while  sanctioning  this  doctrine,  very  ptoperly  ob- 
serves, "That  the  evidence  of  verbal  confessions  of  guilt  is 
to  be  received  with  great  cautioti,"  and  he  adds,  in  section 
215,  "Subject  to  these  cautions  in  receiving  and  weighing 
them,  it  is  generally  agreed  that  deliberate  confessions  of 
guilt  are  among  the  most  effectual  proofs  in  the  law.  The 
degree  of  credit  due  to  them  is  to  be  estimated  by  the  jury 
under  the  circumstances  of  each  case  "  {Coon  v.  The  State^ 
13  Sm.  &  M.  246 ;  McCann  v.  The  State,  Id.  471). 

A  learned  author  says :  "  A  free  and  voluntary  confession 
of  guilt  made  by  a  prisoner,  whether  in  the  course  of  con- 
.versation  with  private  individuals  or  under  examination  be- 
fore a  magistrate,  is  admissible  in  evidence  as  the  highest 
and  most  satisfactory  proof,  because  it  is  fairly  presumed 
that  no  man  would  make  such  a  confession  against  himself 
if  the  facts  confessed  were  not  true."  He  adds,  in  a  note, 
**Mr.  Justice  Blackstone,  and  Mr.  Justice  Foster,  entertain 
a  different  opinion,""  and  then  quotes  fron^  4  Black.  357,  and 
from  Mr.  Justice  Foster.     And  he  further  says  :  "And  the 
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highest  authorities  have  now  established  that  a  confession, 
if  duly  made  and  satisfactorily  proved,  is  suflScient  alone  to 
warrfint  a  conviction,  without  any  corroborating  evidence, 
aliundey'^^  citing  numerous  authorities  (2  Buss,  on  Cr., 
p.  824).  The  court  committed  no  error,  therefore,  in  refus- 
ing to  charge  the  jury  in  the  language  requested. 

In  view  of  these  considerations,  tlie  judgment  of  the  Su- 
preme Court  should  be  reversed,  and  the  judgment  of  the 
Court  of  Sessions  of  Cortland  county  be  affirmed,  and  the 
record  is  remitted  to  the  Supreme  Court  to  proceed  therein, 
according  to  law. 

All  the  judges  concurring  except  Hunt  and  Parker,  JJ. 

Judgment  accordingly. 


SUPREME  COURT  OF  ERRORS. 

Connecticut,  1860. 


State  v.  Andrews. 

While  this  canse  was  on  trial,  ohe  of  the  jurors  drawn  for  the  term,  who  was  not  in 
the  case,  said  to  one  of  the  jurymen  drawn  and  sworn,  at  night,  in  a  room  which 
they  occupied  together,  no  one  else  being  present,  "  that  lie  guessed  the  pris* 
oner  was  a  hard  case,  and  that  he  had  heard  that  when  he  was  in  the  book  busi- 
ness at  the  south,  on  a  person  refusing  to  take  a  book  that  he  had  subscribed 
for,  the  prisoner  drew  two  pistols  and  threatened  to  blow  his  brains  out  if  he 
did  not  take  it''  The  communication  was  made  without  any  corrupt  motive, 
and  the  juror,  to  whom  the  communication  was  made,  testified  that  he  paid  but 
little  attention  to  it,  and  that  it  had  no  effect  upon  his  mind.  Held,  that  a  ver- 
dict rendered  against  the  prisoner  ought  to  be  set  aside. 

The  repetition  of  this  story  in  a  stage-coach  to  other  sitting  jurors,  fellow  passengers, 
with  others,  is  not  important,  for  these  remarks  may  bo  regarded  as  accidental, 
the  hearing  of  which  could  not  be  avoided,  situated  as  they  were,  and  which 
they  say  they  did  not  notice  or  regard. 

The  relationship  of  the  juror  to  the  prisoner  cannot  be  relied  on.  Though  it  might 
be  a  proper  matter  to  be  addressed  to  the  discretion  of  the  court,  if  brought  to 
its  notice  in  season,  it  is  not  to  be  regarded  >s  a  positive  disqualification  of  the 
juror,  and  is  not  a  sufficient  reason  for  setting  aside  the  verdict. 

This  indictment  charged  assault  with  intent  to  murder. 
The  verdict  was  gjiilty,  and  the  defendant  moved  in  arrest  of 
judgment  on  the  following  grounds : 
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1.  Thomas,  one  of  the  panel  who  rendered  the  verdict,  was 
related  to  defendant,  Thomas'  father  being  prisoner's  first 
cousin.  The  relationship  was  unknown  until  during  the 
summing  Up  of  counsel,  when  one  Arnold  remarked  to 
Thomas  that  it  seemed  strange  that  he  should  have  been 
allowed  to  sit  in  the  case,  as  he  was  a  relative  of  the  defend- 
ant; to  which  Thomas  replied,  that  that  would  make  no 
difference. 

2.  One  of  the  trial  jurors,  not  sitting  in  the  case,  said  to 
one  of  the  sitting  jurors  who  roomed  with  him,  after  they 
had  retired  for  the  night,  no  other  person  present,  'Hhat  he 
guessed  the  defendant  was  a  hard  case,  and  that  he  had 
heard  that,  when  he  was  in  the  book  business  at  the  south, 
a  doctor  refused  to  take  a  book  subscribed  for,  because  it 
was  not  bound  according  to  the  contract,  and  that  the  de- 
fendant drew  two  pistols  and  threatened  to  blow  the  doctor's 
brains  out  if  he  did  not  take  it." 

3.  That  this  same  juryman  repeated  this  same  story  in  a 
stage-coach,  while  the  case  was  on  trial,  where  two  other  sit- 
ting jurymen  heard  it. 

These  sitting  jurymen  testified  that  they  paid  but  little 
attention  to  the  story,  and  that  it  had  no  effect  upon  their 
minds.  It  did  not  appear  that  the  story  telling  juror  acted 
corruptly,  nor  was  it  claimed  that  the  conduct  of  the  listen- 
,  ing  jurors  were  improper  in  allowing  these  statements  to  be 
made  in  their  presence. 

The  court  overruled  the  motion  and  rendered  judgment 
against  the  defendant. 

Shipman  &  McFarland,  for  the  motion. 
OiUver,  state  attorney,  and  Tyler^  against. 

Ellsworth,  J.  We  are  all  satisfied  that  the  prisoner  is 
entitled  to  a  new  trial. 

We  do  not  attach  any  great  importance  to  what  was  said 
by  Small  in  the  hearing  of  two  of  the  jurors  in  the  stage- 
coach, for  these  remarks  may  be  regarded  as  accidental,  the 
hearing  of  which  the  jurors  could  not  have  avoided,  situated 
as  they  were,  and  which  in  fact,  as  they  say,  they  did  not 
notice  or  regard.  But  it  is  otherwise  with  the  conversation 
in  the  bedroom.    That  was  neither  accidental,  unavoidable 
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or  unheeded.  It  was  part  of  a  conversation,  private,  free 
and  confidential,  and  which  took  place  after  the  two  jurors 
had  retired  to  rest,  occupying  the  same  room,  if  not  the  same 
bed.  They  both  very  well  knew  that  the  question  in  issue 
on  the  pending  trial  was  the  condition  of  the  prisoner's  mind 
as  to  sanity  and  his  capacity  to  commit  the  crime  charged 
upon  him.  In  such  a  case,  to  allow  one  of  the  jurors  of  the 
panel  to  listen  to,  if  not  participate  in,  a  conversation  ad- 
dressed to  him  by  a  brother  juror,  not  of  the  panel,  in  which 
it  was  stated  that  the  prisoner  on  trial  was  a  hard  case,  and, 
as  the  speaker  had  heard,  had  attempted  the  commission  of 
a  like  and  more  barbarous  oflfence  at  the  south,  stating  the 
particular  circumstance,  without  checking  such  freedom  or 
silencing  the  speaker  by  reminding  him  that  he  was  address- 
ing a  juror,  cannot  possibly  receive  the  sanction  and  ap- 
proval of  this  court,  unless  we  are  prepared  to  remove  every 
restraint  upon  jurors  and  allow  them  to  be  addressed  as 
freely  out  of  court  as  in. 

We  are  aware  that,  under  the  practice  of  allowing  jurors 
to  go  at  large  and  unattended  during  the  trial,  they  are  una- 
voidably exposed  to  an  occasional  remark  touching  the  mat- 
ter in  issue  addressed  to  them  or  uttered  in  their  hearing ; 
but  any  juror  who  has  intelligence  enough  to  comprehend 
the  meaning  of  his  oath,  must  know  that  he  may  not  listen 
to  such  remarks,  bnt  must  scrupulously  avoid  hearing  them, 
and  if  he  is  so  situated  that  he  cannot  do  this  he  must  at 
once  state  what  his  relation  to  the  case  is,  and  request  that 
nothing  be  said  in  his  hearing  on  the  subject ;  which,  if  done, 
will  probably  secure  the  object.  But  if  he  will  not  do  this, 
and  will  lend  a  willing  ear  to  a  continued  series  of  remarks, 
the  verdict  must,  however  much  it  is  to  be  regretted,  be  set 
aside,  and  the  juror,  and  whoever  has  knowingly  co-ope- 
rated with  him  in  causing  this  violation  of  a  juror's  oath, 
be  fined  or  punished.  It  is  no  slight  matter  to  defeat  or  put 
at  hazard  a  protracted,  laborious  and  expensive  public  trial. 
In  this  instance  a  second  trial  will  involve  the  defendant  and 
his  friends,  as  well  as  the  State,  in  great  expense,  be^des 
greatly  inconveniencing  the  numerous  witnesses  to  be  called 
upon,  and  interrupting  the  business,  if  not  consuming  the 
entire  term  of  the  court. 

The  aflSidavit  of  the  juror,  that  he  did  not  act  from  an  im- 
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proper  motive,  is  of  no  importance,  for  that  is  not  the  diflB- 
culty  on  which  the  motion  in  arrest  is  founded  ;  not  that  his 
mind  was  not  essentially  affected  by  what  was  told  him. 
This  he  cannot  certainly  know  ;  he  may  think  it  is  so,  and 
after  all  his  mind  be  insensibly  affected.  And  so  unsatis- 
factory is  such  a  denial  that  some  courts  will  not  receive  the 
juror's  affidavit  at  all,  for  they  say  he  cannot  know  with  cer- 
tainty that  his  view  of  the  case  has  not  been  affected.  This 
is  the  law  in  New  Hampshire.  I  have  no  doubt  this  juror's 
mind  was  essentially  affected.  The  information  given  was 
direct,  important  in  its  character,  and  from  a  source  which 
he  must  have  regarded  as  trustworthy.  We  can  see  clearly 
that  his  mind  anight  have  been  affected,  and  this  is  enough 
of  itself  to  satisfy  the  rule ;  but  I  think  it  must  in  fact  have 
been  affected  and  greatly  prejudiced. 

We  do  not  feel  called  upon  to  review  the  cases  read  from 
our  own  or  the  English  books  by  counsel.  They  appear  tc 
us  to  be  in  harmony  with  the  views  which  we  have  expressed, 
although  it  would  at  first  seem  that  Judge  Waite,  in  giving 
the  opinion  of  the  court  in  Pettibone  v.  Phelps  (13  Conn., 
450)  laid  down  the  rule  with  greater  latitude.  But  the  case 
called  for  nothing  of  the  kind,  and  we  very  much  doubt 
Vhether  that  learned  judge  or  either  of  the  members  of  the 
court  intended  to  go  beyond  the  case  then  on  trial. 

The  other  point  in  the  case,  the  relationship  of  the  juror 
Thomas  to  the  defendant,  has  not  been  very  much  relied 
upon  by  the  defendant's  counsel,  and  we  think  that  it  could 
not  properly  be.  Its  application  to  the  case  is  placed  upon 
the  peculiar  nature  of  the  defence,  but  this  we  think  cannot 
afford  a  satisfactory  distinction.  Though  it  might  be  a 
proper  matter  to  be  addressed  to  the  discretion  of  the  court 
if  brought  to  its  notice  in  season,  it  is  not  to  be  regarded  as 
a- positive  disqualification  of  the  juror,  and  is  not  a  sufficient 
reason  for  setting  aside  the  verdict. 

We  advise  that  a  new  trial  be  granted. 

In  this  opinion  the  other  judges  concurred. 

New  trial  advised. 
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COURT  OF  APPEALS. 

New  Yoke,  1867. 


NoRTHRUP  V.  The  People. 

The  power  to  fix  the  times  and  places  of  holding  courts  was  committed  by  statute  to 
all  the  judges,  and  not  to  a  single  judge  of  a  judicial  district 

It  was  not  in  the  power  of  a  single  judge,  at  any  time,  to  appoint  any  other  place 
thau^  White  Plains  for  holding  courts  in  the  county  of  Westchester  for  the 
year  1867. 

The  Oyer  and  Terminer  having  adjourned  to  Bedford  in  Westchester  county,  a  place 
not  designated  by  the  judges  as  a  place  where  courts  should  he  held,  had  no 
authority  in  law  to  try  the  prisoner,  and  his  conviction  had  at  such  place  was 
vpid  and  was  set  aside. 

The  defendant  was  indicted,  September,  1866,  in  West- 
chester county,  for  administering  poison  to  his  wife  with  in- 
tent to  kill.  In  December,  1866,  the  Oyer  and  Terminer  met  at 
White  Plains  and  adjourned  to  January  14,  1867,  to  Bed- 
ford, in  the  same  county.  At  that  adjourned  term  the  pris- 
oner was  tried  and  convicted,  and  at  a  subsequent  term  was 
sentenced  to  the  State  prison  for  twelve  years. 

At  the  trial  the  prisoner's  counsel  objected  to  proceeding, 
on  the  ground  that  the  adjournment  from  White  Plains  to 
Bedford  was  unauthorized. 

John  S.  BateSy  district  attorney,  and  Chauncey  Shaffer^ 
for  the  people. 

Robert  Cochrane^  for  the  prisoner. 

FuLLERTON,  J.  By  the  laws  of  1813  (vol.  2,  p.  142,  §  4), 
White  Plains  and  Bedford  were  fixed  as  the  places  whefe 
the  Courts  of  Common  Pleas  should  be  held  in  the  county 
of  Westchester  ;  and  the  Circuit  Courts  and  Courts  of  Oyer 
and  Terminer  were  required,  by  a  subsequent  statute,  to  be 
held  at  the  same  place. 

Section  seventeen  of  the  Code  repeals  the  statute  last  refer- 
red to,  and  substitutes  another  mode  of  appointment.  By 
section  twenty-two  the  judges  of  the  Supreme  Court  of  each 
district  are  required  to  appoint  the  times  and  places  for 
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holding  courts  within  their  respective  districts.  Section 
twenty-four  provides,  however,  that  the  places  appointed 
within  the  several  counties  for  holding  said  courts  should  be 
those  designated  by  statute  for  holding  County  or  Circuit 
courts.  By  the  same  statute,  section  twenty -five,  it  is  made 
necessary  that  these  appointments  thus  made  should  be 
transmitted  to  the  Secretary  of  State ;  and,  when  received 
by  that  officer,  it  became  his  duty  to  cause  the  same  to  be 
published  in  the  state  paper  at  least  once  a  week  for  three 
successive  weeks  before  the  holding  of  any  court  in  pursu- 
ance thereof. 

Under  this  authority  the  justices  of  the  Supreme  Court  of 
the  second  district,  in  November,  1866,  at  a  meeting  for  that 
purpose,  designated  and  appointed  White  Plains  as  the 
place  for  holding  the  Circuit  Courts  and  Courts  of  Oyer  and 
Terminer  for  Westchester  county,  for  the  yeajs  1866  and 
1867,  but  omitted  so  to  designate  Bec^fordu  It  is  not  so 
stated  in  the  case,  but  it  is  to  be  presumed  that  these  ap- 
pointments were  duly  transmitted  to  the  Secretary  of  State, 
and  published  by  him  in  pursuance  of  the  foregoing  statute. 

In  pursuance  of  this  appointment,  a  Court  of  Oyer  and 
Terminer  convened  at  White  Plains  in  December,  1866,  and, 
for  some  reason  not  disclosed  in  the  case,  was  adjourned  to 
the  14th  day  of  January  then  next  following,  at  the  court- 
house in  Bedford.  At  such  adjourned  term  the  plaintiff  in 
error  was  tried  and  convicted  of  administering  poison  to  his 
wife,  with  intent  to  kill,  and  at  a  subsequent  term  was  sen- 
tenced to  the  State  prison  for  twelve  years. 

Before  the  trial  the  prisoner's  counsel  objected  to  proceed- 
ing therewith,  on'  the  ground  that  the  adjournment  from 
White  Plains  to  Bedford  was  unauthorized,  and  this  pre- 
sents the  only  important  question  in  this  case. 

The  power  to  fix  the  times  and  places  of  holding  courts 
was  committed  by  statute  to  all  the  judges,  and  not  to  a 
single  judge  of  a  judicial  district.  In  virtue  of  this  power, 
White  Plains  was  the  only  place  appointed  for  holding  the 
Courts  of  Oyer  and  Terminer  for  the  year  1867,  in  the  county 
of  Westchester.  It  was  not  in  the  power  of  a  single  judge 
at  any  time,  and  certainly  not  after  all  the  judges  had  united 
in  making  the  appointments,  to  appoint  any  other  place  for 
holding  courts  in  that  county.     By  statute,  wherein  three 
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or  more  persons  or  oflScers  are  authorized  or  required  by 
law  to  perform  any  act,  such  act  may  be  done,  and  such 
power  or  authority  or  duty  may  be  exercised  or  performed, 
by  a  majority  of  such  persons  or  officers  so  intrusted  or  em- 
powered (3  R.  S.  [6th  ed.]  869,  §  29). 

I  cannot  see  why  this  provision  does  not  apply  to  this 
case.  It  was  designed  to  prevent  the  exercise  of  a  power 
delegated  to  a  number  of  persons  by  less  than  a  majority  of 
that  number.  This  design  is  frustrated  if  a  single  judge  is 
permitted  to  adjourn  a  court  to  a  place  purposely  omitted 
to  be  designated  by  all  the  judges  when  they  assembled  and 
made  the  appointments  as  required  by  law.  The  policy  of 
the  law  is  to  inspire  confidence  in  the  administration  of  jus- 
tice. It  is  the  right  of  every  citizen  to  know  the  times  and 
places  for  holding  the  courts  where  his  liberty  or  property 
may  be  pu*  in  jeopardy,  and  that  would  be  a  lax  system  of 
legislation  indeed,  which  would  leave  them  the  subjects  of 
sudden  and  perhaps  capricious  changes.  Our  legislature 
has  not  so  left  them.  They  have  solemnly  determined  that 
all  the  judges  oteach  district  shall  unite  in  designating  the 
places  of  holding  courts,  and  require  that  the  appointments 
thus  made  shall  be  published  in  the  State  paper  for  three 
weeks  before  any  court  shall  be  held  in  pursuance  of  them. 

To  sanction  the  court  at  which  the  prisoner  was  convicted 
is  to  annul  entirely  all  these  provisions.  I  have  not  failed 
to  consider  the  argument  that  Bedford  was  one  of  the  places 
which  might  have  been  designated  for  holding  the  court  in 
Westchester  county.  But  the  answer  to  this  proposition  is 
that  it  was  not  designated  and  published  as  the  statute 
required,  and  for  that  reason  was  not  a  place  for  holding  a 
court. 

The  power  of  a  court  to  adjourn  to  another  place,  as  well 
as  time^  is  not  necessarily  involved  in  this  case,  but,  if  even 
that  should  be  conceded,  it  would  still  be  necessary  to 
adjourn  to  a  place  where  it  would  have  originally  been 
proper  to  hold  a  court.  When  the  places  for  holding  the 
courts  were  incorporated  in  the  statute  itself,  it  would  not 
have  been  pretended  that  a  judge  could  hold  a  court  at  any 
other  place,  under  any  circumstances,  without  legislative 
authority.  During  the  prevalence  of  '*war,  pestilence,  or 
other  public  calamity,  or  the  danger  thereof,"  courts  may 
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be  held  at  places  different  from  those  appointed  by  statute 
(3  R.  S.  [5th  ed.]  §  75,  p.  480). 

In  such  cases,  however,  the  change  is  to  be  made  ''  in 
writing,  under  the  hand  of  the  Governor,"  and  recorded  in 
the  office  of  Secretary  of  State,  and  published  in  as  many 
public  papers  as  tTie  Governor  shall  designate  (§  76).  This 
shows  that  the  legislature  considered  the  appointment  of 
the  places  where  courts  should  be  held  as  a  matter  of  im- 
portance, and  they  did  not  intend  that  they  should  be 
changed  for  slight  causes,  and  not  at  all  unless  such  change 
was  duly  published  (See  also  §§  5  and  16  of  the  Code,  re- 
specting adjournments  of  the  Court  of  Appeals). 

I  can  see  no  difference  between  the  force  of  an  appoint- 
ment directly  by  statute  and  one  made  by  judges  to  whom 
the  legislature  has  delegated  its  power  to  make  it,  especially 
where,  after  it  is  made,  it  is  required  to  be  lodged  in  the 
archives  of  the  State  and  published  in  the  State  paper. 
Such  an  appointment  ought  to  be  as  immutable  as  if  made 
by  the  legislature  itself. 

Even  if  the  power  of  determining  where  the  courts  should 
fbe  held  had  been  conferred  upon  a  single  judge,  the  action 
of  the  court,  in  this  instance,  could  not  be  Sustained.  The 
adjournment  of  the  Oyer  and  Terminer  to  Bedford  was  not 
ips6  facto  an  appointment  of  that  place  for  holding  the 
court,  within  the  meaning  of  the  statute.  It  still  would  be 
necessary  to  transmit  the  appointment  to  the  State  depart- 
ment, and  have  the  same  published  according  to  law.  These 
provisions  of  the  statute  cannot  all  be  regarded  as  merely 
directory. 

In  the  case  of  The  People  v.  Monagham  (1  Park.  Cr.  Rep. 
570),  it  was  held  that  Courts  of  Sessions  could  not  be  held, 
except  in  pursuance  of  a  previous  order  of  a  county  judge, 
made  under  the  authority  of  the  law  of  1851  (ch.  444),  des- 
ignating the  times  when  such  courts  should  be  held,  and 
publisl)ed  as  therein  directed. 

The  question  arose  as  follows:  By  the  act  referred  to, 
it  was  provided  that  ''Courts  of  Sessions,  except  in  the  city 
and  county  of  New  York,  shall  be  held  in  the  respective 
conn  ties  at  such  times  as  the  county  judge  of  the  county 
shall  by  order  designate.  *****  Such 
order  shall  be  published  in  a  newspaper  printed  in  such 
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county  for  four  successive  weeks  previous  to  the  holding  the 
first  term  of  said  court  under  such  order." 

The  county  judge  of  Livingston  county,  under  this  au- 
thority, attempted  to  appoint  the  tiTnes  for  holding  the  Court 
of  Sessions  in  that  county,  but  erroneously  made  the  order 
to  apply  only  to  the  county  courts.         ^ 

A  Court  of  Sessions  was  held  on  one  of  the  days  thus.ap- 
pointed,  at  which  a  person  was  indicted  and  convicted  of 
felopy.  The  proceedings  were  removed  into  the  Supreme 
Court,  where  the  indictm€fnt  was  quashed  on  the  ground 
that  no  valid  appointment  for  holding  the  court  had  been 
made. 

The  places  at  which  the  courts  are  held  derive  an  addi- 
tional importance  from  the  terms  of  the  statute  relating  ta 
trials  by  jury.  Chapter  210  of  the  Laws  of  1861  provides 
that,  in  addition  to  the  box  by  law  now  provided  and  kept 
for  drawing  jurors,  the  clerk  of  every  county  shall  provida 
another  box,  in  which  he  shall  deposit  the  names  of  all  per- 
sons who  have  been  selected  and  returned  as  suitable  persons 
to  serve  as  jurors,  and  who  reside  in  the  city  or  town  where 
courts  are  appointed^  by  law,  to  be  held;  and  that,  when- 
ever the  regula^  panel  is  insufficient,  the  sheriff  shall  draw 
from  the  box  so  provided  the  names  of  as  many  persons  as 
shall  supply  any  deffciency.  In  this  case  the  regular  panel 
was  exhausted,  and  the  remaining  jurors  were  drawn  from 
the  box  provided  for  by  the  law  just  quoted,  and,  conse- 
quently, were  taken  from  the  town  of  Bedford.  To  this  the 
prisoner's  counsel  objected.  It  follows,  of  course,  that,  if 
the  court  was  improperly  adjourned  to  Bedford,  the  pris- 
oner was  not  properly  tried  before  the  jur)t  there  impanelled, 
and  has,  therefore,  lost  the  benefit  of  a  substantial  statutory 
right. 

The  cases  cited  (8  Cowen,  286 ;  1  Selden,  22)  to  show  the 
extent  of  the  power  of  adjournment  by  bodies  invested  with 
it,  are  not  applicable  to  this  case,  for  many  reasons.  These 
are  cases  where  the  qualified  electors  of  a  town,  at  their  an- 
nual town- meeting,  after  having  duly  organized,  adjourned 
to  another  place  to  consummate  the  business  before  them. 
This  was  held  to  be  proper,  in  the  exercise  of  a  power  con- 
ferred upon  them  by  the  statute,  to  hold  their  meetings  at 
such  places  as  they  should  from  time  to  time  appoint.     Here 
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is  DO  limitation  as  to  place,  and,  though  the  electors  met  at 
a  place  appointed  the  year  previous,  yet,  having  so  met  and 
duly  organized,  they  were  ex  vi  termini^  clothed  with  their 
original  power  of  adjournment^  and  could  then  exercise  it 
without  rendering  their  proceedings  invalid. 

No  one  can  doubt  for  a  moment  that  the  learned  judge 
who  adjourned  the  court  to  Bedford  was  prompted  by  tlie 
purest  motives ;  but  this  cannot  enter  into  the  consideration 
of  this  court  in  determining  the  legality  of  the  act. 

The  judgment  appealed  from  must  therefore  be  reversed^ 
and  a  new  trial  ordered. 

All  the.  judges  concurring,  except  Hunt  and  Da  vies,  J  J» 

Judgment  reversed  and  a  new  trial  ordered. 


COUET   OF   APPEALS, 

Nbw  Yobk,  1868. 


PiTZGERROLD  V.    ThE   PeOPLE. 

An  indictnaent,  cliarging  the  offence  of  murder  to  have  been  committed  wilfully  and 
of  malice  aforethought  (omitting  the  words  "  with  premeditated  design**),  and  a 
general  verdict  of  guilty,  followed  by  a  sentence  of  death,  will  be  sustained, 
nnoe  the  statute  of  1862,  as  before. 

By  the  statute  of  1862,  the  law  of  murder  was  altered  in  two  respects  only,  viz. : 
First,  by  the  Revised  Statutes,  the  killing  was  murder,  "  8.  When  perpetrated 
without  any  design  to  effect  death,  by  a  person  engaged  in  the  commission  of  a 
felony."  By  the  statute  of  1862,  this  was  only  murder  "  when  perpetrated  in 
committing  the  crime  of  arson  in  the  first  degree."  Second,  the  crime  of  mur- 
der in  the  second  degree  was  created,  and  that  offence  consists  in  a  killing, 
without  a  design  to  effect  death,  by  a  person  engaged  in  the  commission  of  any 
felony.  ^ 

It  is  the  duty  of  the  judge,  at  the  trial,  to  explain  to  the  jury  the  law  of  murder  in 
its  different  degrees,  and  the  law  of  manslaughter,  and  it  is  the  duty  of  the  jury 
to  render  such  verdict  as  shall  be  required  by  the  evidence.  Unless  there  is 
some  objection  in  the  record,  it  is  assumed  that  this  is  done,  and  that  the  ver- 
dict is  in  accordance  with  the  evidence. 

The  case  of  The  People  v.  Etioch  (8  Wend.  159)  cited  and  approved. 

The  accused  was  tried  for  the  murder  of  one  Ellen  Hicks. 
The  jury  found  a  general  verdict  of  guilty.  The  court  sen- 
tenced the  .prisoner  to  be  hung,  which  judgment  was  duly 
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entered.  The  prisoner  obtained  a  writ  of  error  and  a  stay 
of  proceedings.  The  General  Term  of  the  second  district 
affirmed  the  judgment  and  the  prisoner  brings  his  appeal. 
The  question  raised  by  the  prisoner  is  plated  in  the  Qpinions 
of  the  court. 

Francis  Larkin^  for  plaintiff  in  error. 

John  8.  BateSj  for  defendant  in  error. 

Hunt,  Ch.  J.  The  prisoner  alleges  that  the  indictment 
charges  only  the  offence  of  murder  in  the  second  degree.  It 
does  not  allege  that  the  killing  was  from  a  premeditated 
design  to  effect  the  death  of  any  human  being,  nor  that  it 
was  perpetrated  by  an  act.imminently  dangerous  to  others, 
evincing  a  depraved  mind  regardless  of  human  life,  nor  that 
it  was  perpetrated  in  committing  the  crime  of  arson  in  the 
first  degree.  The  killing  is  charged  to  have  been  by  "  wil- 
fully, maliciously,  and  of  malice  aforethought,"  shooting 
the  said  Ellen  Hicks  upon  her  body,  and  inflicting  upon 
her  a  wound  from  which  she  speedily  died.  This  the  pris- 
onei:  insists  is  a  charge  of  murder  in  the  second  degree  only, 
and  that  the  sentence  and  judgment,  rendered  upon  a  gen- 
eral verdict  of  guilty,  are  erroneous. 

The  killing  of  any  human  being,  withont  the  authority 
of  law,  is  declared  by  the  Revised  Statutes  (omitting  the 
distinctions  in  reference  to  manslaughter  and  excusable 
or  justifiable  homicide),  to  be  '* murder"  in  the  following 
cases :     • 

1.  When  perpetrated  from  a  premeditated  design  to  effect 
the  death  of  the  person  killed  or  of  any  human  being  ; 

2.  When  perpetrated  by  any  act  imminently  dangerous 
to  others,  and  evincing  a  depraved  mind,  re^rdless  of  hu- 
man life,  although  without  any  premeditated  design  to 
effect  the  death  of  any  particular  individual ; 

3.  When  perpetrated  without  any  design  to  effect  death, 
by  a  person  engaged  in  the  commission  of  a  felony  (2  R.  S. 
667,  §  5). 

The  case  of  The  People  v.  Enoch  arose  soon  after  the 
passage  of  these  statutes  (13  Wend.  169).  Enoch  was  in- 
dicted for  murder  upon  a  charge  that  on,  etc.,  he  did,  with 
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force  and  arms,  "feloniously,  wilfully,  and  of  his  malice 
aforethoughf,"  shoot  and  kill  his  wife,  Nancy  Enoch.  He 
was  convicted  and  sentenced  to  be  hung.  Upon  a  writ  of 
error  brought,  it  was  insisted  by  his  counsel,  that  the'  ver- 
dict and  sentence  could  not  be  upheld,  because  a  com- 
mon law  indictment  "with  malice  aforethought"  could 
be  sustained  by  proof  of  killing,  without  a  design  to  effect 
death,  if  such  death  happened  in  the  perpetration  of  a 
crime  or  misdemeanor  not  amounting  to  felony,  whereas 
by  the  Revised  Statutes  such  an  offence  did  not  amount  to 
murder  (2  R.  S.  657,  §  6).  The  judgment  was  aflBrmed  by 
the  late  Supreme  Court,  and,  upon  appeal  to  the  Court  of- 
Errors,  was  affirmed  by  that  court  also.  The  Sapreme 
Court  say  that  the  first  subdivision  was  intended  to  define 
murder  in  the  ease  of  express  malice,  and  the  second  and 
third  subdivisions  in  cases  of  implied  malice.  Judge  Nel- 
sos^  (p.  166)  uses  this  language:  ''Malice  aforethought,  in 
common  parlance,  and  as  originally  used,  conveyed  only 
the  idea  of  express  malice.  Its  meaning  had  been  enlarged, 
so  as  to  include  implied  malice,  by  judicial  construction  ;  to 
define  and  limit  which  was  the  object,  and  has  been  the  only 
effect,  of  the  fifth  sectiort  above  referred  to.  It  was  said  on 
the  argument  that  under  this  indictment  the  jury  might 
have  convicted  the  prisoner  upon  proof  of  implied  malice, 
which,  since  the  Revised  Statutes,  would  only  amount  to 
manslaughter,  but  which  evidence  would  sustain  the  terms 
of  the  indictment  'malice  aforethought,'  and  justify  a  con- 
viction of  murder  from  implied  malice  at  common  law.  So 
it  might  have  been  said  before  those  statutes  on  a  convic- 
tion of  murder  upon  a  similar  indictment,  that  the  jury 
might  have  convicted  the  prisoner  upon  proof,  which 
did  not  amount  to  murder  but  only  to  manslaughter, 
as  evidence  of  the  latter  offence  was  admissible  under  it. 
*  *  *  The  answer  to  all  this  is,  that  it  is  the  busi- 
ness and  duty  of  the  court  to  see  that  a  proper  direction  be 
given  to  the  jury  in  point  of  law  upon  the  evidence,  and  if 
either  court  or  jury  err,  the  appropriate  remedy  must  be 
songht."  He  proceeds  :  "The  statute  has  not  altered  the 
common  law.  The  offence  of  murder,  as  defined  in  the  Re- 
vised Statutes,  was  so  before  the  statute,  and  is  but  the 
adoption  or  introduction  into  the  act  of  the  common  law 
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definition  of  the  crime.  The  sixteenth  section  limits  the 
offence  to  the  cases  mentioned  in  the  fifth  section,  above 
cited,  or  in  other  words,  abolishes  the  offence  at  common 
law  except  in  those  cases,  and  they  are  left  as  before  exist- 
ing in  our  Criminal  Code.  The  cases  of  murder  from  implied 
malice  have  been  limited  by  the  second  and  third  subdivi- 
sions of  the  fifth  section,  but  those  there  defined  existed  be- 
fore. The  crime  of  murder  might  have  been  committed 
before  the  Kevised  Statutes,  from  implied  malice,  where  the 
prisoner,  while  engaged  in  an  unlawful  act  under  the  degree 
of  felony,  such  as  riot  or  other  misdemeanor,  killed  another 
against  his  intention.  By  the  third  subdivision,  such  un- 
lawfuj  act  must  now  be  of  the  degree  of  felony.  This  is  the 
only  modification  of  the  law  of  murder.  The  rule  that  the 
indictment  should  bring  the  offence  within  the  words  of 
the  statute,  declaring  it  is  applicable  only  in  its  strict  terms 
to  cases  where  the  offence  is  created  by  statute  or  where  the 
punishment  has  been  increased,  and  the  pleader  seeks  to 
bring  the  prisoner  within  the  enhanced  punishment." 

In  the  Court  of  Errors  (at  p.  173,  et  seq,)  the  Chancellor 
reiterates  these  views  at  length,  and  concludes  by  saying : 
"Prom  this  examination  of  the  subject,  I  have  arrived  at 
the  conclusion  that  a  common  law  indictment  for  murder  is 
proper  under  the  provisions  of  the-  Revised  Statutes,  and  a 
defendant  cannot  be  convicted  on  such  an  indictment  of  a 
felonious  homicide  with  malice  aforethought,  unless  evi- 
dence is  such  as  to  bring  the  case  within  the  statutory  defi- 
nition of  murder"  (p.  176).  In  The  People  v.  White  (24 
Wend.  620)  the  late  Court  of  Errors  held,  that,  when  the 
indie tmen4;  charged  the  killing  to  be  feloniously,  wilfully, 
of  malice  aforethought,  and  from  a  premeditated  design  to 
effect  death,  the  premeditated  design  or  express  malice  must 
be  proved,  but  affirm  and  approve  the  case  of  Enoch.  In 
The  People  v.  Clark  decided  in  this  court  in  1852  (3  Seld. 
386,  393),  Johnson,  J.,  uses  this  language:  ^^Tbe  words 
*  premeditated,'  'aforethought'  and  'prepense,'  possess  ety- 
mologically  the  same  meaning :  they  are,  in  truth,  the  Latin 
and  Saxon  synonyms  expressing  a  single  idea,  and  possess 
in  law  precisely  the  same  force.  The  statute,  so  far  as 
this  term  is  concerned,  has  not  altered  the  law.  'Malice 
prepense,'  however,  has  attained  a  broader  meaning  than 
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belongs  to   tlie  term  'premeditated  design.'     The  intent  to 
take  life  ^was  not  necessary  to  constitute  malice  prepense. 
Even  express  malice,  or  malice  in  fact,  is  defined  to  be  a 
deliberate  intention  of  doing  any  bodily  harfii  to  another, 
nnantborized  hy  law  (Hale's  P.  C.  451),  and  by  no  means 
necessarily  involved  an  intent  to  take  life.        *        *        * 
The  degree  of  deliberation  is  not  different  from  that  required 
by  the  common  law.        *        *        *        It  is  enough  that 
the  intention  precedes  the  actj^  although  that  follows  in- 
stantly.'' 

In  1862  (Laws  1862,  oh.  197,  p.  369)  the  law  on  the  sub- 
ject .of  murder  was  re-enacted,,  and  was  altered  in  its  third 
subdivision.  By  the  Revised  Statutes,  as  already  quoted, 
it  was  provided  that  the  killing  should  be  murder  in  the 
cases  specified,  of  which  the  last  was  as  follows :  ''3.  When 
perpetrated  without  any  design  to  effect  death,  by  a  person 
engaged  in  the  commission  of  a  felony."  By  the  statute  as 
altered,  it  was  made  to  read  as  follows :  "3.  When  perpe- 
trated in  committing  the  crime  of  arson  in  the  first  degree. 
Such  killing,  unless  it  be  murder  in  the  first  degree,  or  man- 
slaughter, or  excusable  or  justifiable  homicide  as  hereinafter 
provided,  or  when  perpetrated  without  any  design  to  effect 
death,  by  a  person  engaged  in  the  commission  of  any  felony, 
shall  be  murder  in  the  second  degree."  By  this  amend- 
ment, a  killing,  when  perpetrated  in  committing  the  crime 
of  arson  in  the  first  degree,  still  continues  the  offence  of 
murder  in  the  first  degree.  When,  however,  the  killing  was 
perpetrated,  without  any  design  to  effect  death,  by  a  person 
engaged  in  the  commission  of  a  felony,  other  than  that  of 
arson  in  the  first  degree,  it  was  murder  in  the  second  degree 
only.  This  was  the  entire  effect  of  the  amendment  of  1862. 
This  section  is  obscure,  and  has  been  sometimes  read  as  if 
the  words  "or  when  perpetrated  without  any  design  to 
effect  death  by  a  person  engaged  in  the  commission  of  any 
felony,"  formed  an  exception,  like  the  words  "or  man- 
slaughter" or  "justifiable  homicide."  Upon  this  construc- 
tion no  crime  of  murder  in  the  second  degree  is  created. 
The  very  crime  intended  to  be  •  thereby  created  is  by  such 
constraction  declared  not  to  be  such  crime.  A  more  reason- 
able construction  should  be  put  upon  the  language,  and 
effect  given  to  the  evident  intention  of  the  legislature.     The 
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statute  may  be  thus  paraphrased  :  ''The  killing  of  a  hu- 
man being  shall  be  murder  in  the  first  degree :  first,  when 
perpetrated  from  a  premeditated  design  to  effect  the  death 
of  the  person  ftilled  or  of  any  human  being ;  second,  when 
perpetrated  by  an  act  imminently  dangerous,  etc. ;  third, 
when  perpetrated  in  committing  the  crime  of  arson  in  the 
first  degree.  Such  killing,  unless  it  be  murder,  or  man- 
slaughter, or  excusable  or  justifiable  homicide,  as  herein- 
after provided,  shall  be  murder  in  the  second  degree,  when 
perpetrated  without  a  design  to  effect  death,  by  a  person 
engaged  in  the  commission  of  anytfelony."  This  was  the 
evident  intent  of  the  framers  of  the  statute,  and  in  my  judg- 
ment is  a  justifiable  construction  of  the  language.  Or,  again, 
it  may  be  read  thus:  ''Such  killing,  when  perpetrated 
without  any  design  to  effect  death,  by  a  person  engaged  in 
the  commission  of  any  felony,  shall  be  murder  in  the  second 
degree,  unless  it  be  murder  in  the  first  degree  (as  above  de- 
fined), or  manslaughter,  or  justifiable  or  excusable  homicide, 
as  hereinafter  provided." 

The  punishment  of  murder  in  the  second  degree  is  fixed 
by  section  eight,  as  imprisonment  in  a  State  prison  for  a 
period  of  not  less  than  ten  years. 

The  crime  of  manslaughter  in  the  first,  second  and  third 
degrees,  is  defined  by  the  statutes,  and  the  punishment  is 
fixed  at  confinement  in  the  State  prison,  at  periods  ranging 
from  two  to  ^even  years.  The  nineteenth  section  of  the 
statute  provides  that  every  other  killing  of  a  human  being 
shall  be  deemed  to  be  manslaughter  in  the  fourth  degree. 
The  punishment  of  this  offence  is  by  imprisonment  in  a 
State  prison  for  two  years,  or  by  imprisonment  in  a  county 
jail  not  exceeding  one  year,  or  by  a  fine  no6  exceeding 
$1,000,  or  by  both  such  fine  and  imprisonment. 

It  has  been  suggested  that  the  killing  of  a  human  being, 
when  perpetrated  without  a  design  to  effect  death,  by  a  per- 
son engaged  in  the  commission  of  a  felony,  might  be  pun- 
ished vithin  the  terms  of  section  nineteen,  making  it  the 
offence  of  manslaughter  iYi  the  fourth  degree.  This  would 
be  quite  unwarrantable,  wken  we  consider  the  very  slight 
degree  of  punishment  inflicted  by  that  section,  compared 
with  the  magnitude  of  the  offence,  and  the  greater  punish- 
ment inflicted  for  the  commission  of  much  lighter  crimes, 
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as  defined  by  the  three  preceding  degrees  of  inanslaughter. 
It  is  clear,  therefore,  that,  unless  the  crime  of  murder  in  the 
second  degree  consists  in  what  I  have  defined  it  to  be,  it  is 
entirely  unprovided  for  in  the  statute.  This  is  an  absurdity 
not  to  be  tolerated.  * 

The  prisoner's  argument  in  legal  effect  is  this :  That  he  is 
charged  by  the  indictment  with  an  offence  which  may  be  found 
by  fhe  jury  to  he  either  murder  in  the  first  degree,  or  murder 
in  the  second  degree ;  that  the  jury  have  found  a  general  ver- 
dict only  against  him ;  that  this  may  have  been  founded  upon 
&tcts  which  would  justify  a  conviction  of  the  minor  offence 
only ;  and  that  therefore  a  judgment  based  upon  a  verdict  as 
for  the  greater  offence  is  erroneous.  The  decision  in  The 
People  V.  Enochs  already  cited,  is  decisive  against  this  argu- 
ment. In  that  case  it  was  charged  that  the  defendant  killed 
his  wife  feloniously,  and  of  malice  aforethought — the  words 
"with  premeditated  design"  being  omitted.  The  law  had 
never  been  so  altered  by  the  Revised  Statutes,  that  a  killing 
which  occurred  in  commission  of  a  misdemeanor  simply  was 
not  murder.  It  would  be  manslaughter  merely.  Malice 
aforethought  embraced  a  class  of  offences  which  did  not 
then  constitute  the  crime  of  nyirder.  The  prisoner  then 
stood,  indicted  for  an  offence  which  might  be  murder  or 
jnight  be  an  inferior  offence,  and  yet,  upon  a  general  verdict 
of  guilty  and  a  judgment  infiicting  the  punishment  of 
death,  the  Court  of  Errors  sustained  the  judgment.  The 
Chancellor  gave  the  answer  which  I  have  already  cited,  ' '  that 
it  is  the  dnty  of  the  court  to  see  that  a  proper  direction  be 
given  to  the  jury  in  point  of  law  upon  the  evidence,  and  if 
either  court  and  jury  err,  the  appropriate  remedy  must  be 
sought."  This  is  equally  true  in  the  present  case.  No  ob- 
jection is  taken  to  the  charge  of  the  judge  in  the  present 
cas^and  we  a're  to  assume  that  the  judge  explained  to  the 
jury  the  law  of  murder  in  its  different  degrees  and  the  law 
of  manslaughter  as  defined  by  the  statute,  and  that  the  jury 
rendered  an  intelligent  verdict  upon  such  understanding  of 
the  statutes.  If  this  case  had  contained  the  charge  of  the 
jadge,  in  which  it  had  been  stated,  that,  to  constitute  mur- 
der in  the  first  degree,  it  must  appear  to  them  that  the  kill- 
ing was  from  a  premeditated  design  to  effect  the  death  of  a 
hnman  being,  or  that  it  was  perpetrated  by  an  act  immi- 
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iiently  dangerous  to  others,  evincing  a  depraved  mind,  re- 
gardless of  human  life,  or  when  committing  the  crime  of 
arson  in  the  first  degree  ;  and  that  if  perpetrated  when  en- 
gaged in  the  commission  of  any  other  felony,  it  would  be 
mtirder  in  the  second  degree  only,  the  charge  would  have 
been  correct,  and  a  general  verdict  would  have  justified  the 
sentence  given.  We  are  to  presume  that  the  law  was  thus 
explained  to  the  jury,  and  that  they  fully  appreciated  the 
effect  of  their  verdict.     The  absence  of  an  objection  admits  it. 

It  has  always  been  held  to  be  the  law,  that  upon  an  in- 
dictment charging  the  offence  of  murder  and  nothing  else, 
the  prisoner  might  be  convicted  of  manslaughter.  The 
same  allegations  in  the  indictment  would  maintain  a  convic- 
tion for  murder,  or  would  justify  a  verdict  of  manslaughter 
merely.  The  result  depends  upon  the  proof,  the  direction 
of  the  judge,  and  the  opinion  of  the  jury.  As  these  elements 
require  a  conviction  of  the  greater  or  minor  offence,  such 
will  be  the  result.  As  the  same  elements  require  a  convic- 
tion of  murder  in  the  first  degree,  or  of  murder  in  the  sec- 
ond degree,  such  will  be  the  result. 

The  case  of  Enoch  has  stood  as  the  law  on  this  subject 
for  more  than  thirty  years*  To  overrule  it  would  be  a  rash 
overthrow  of  a  settled  authority,  under  which  many  persons 
have  suffered  the  extreme  penalty  of  the  law.  The  object 
tion  on  which  the  prisoner's  argument  is  based,  is  purely 
technical ;  it  is  not  even  suggested  that  the  law  was  not  ac- 
curately explained  to  the  jury,  or  that  his  rights  were  not 
properly  guarded. 

The  judgment  should  be  affirmed. 

• 

Woodruff,  J.  The  plaintiff  in  error  was  indicted,  tried, 
found  guilty  and  sentenced  to  death,  at  the  Court  of  Oyer 
and  Terminer  for  the  bounty  of  Westchester.  By  a  writ  of 
error  the  judgment  was  brought  under  review  at  the  Gen- 
eral Term  of  the  Supreme  Court  for  the  second  district,  and 
was  there  affirmed  ;  and  the  court  appointed  a  day  for  the 
execution  of  the  sentence.  A  writ  of  error  was  thereupon 
sued  out  by  the  plaintiff  in  error,  and  the  proceedings  were 
thereby  removed  to  this  court,  and  a  stay  of  execution  until 
the  further  order  of  this  court  was  obtained. 

The  indictment  charged  that  the  plaintiff  in  error  feloni- 
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ously,  wilfully  and  of  malice  aforethought,  made  an  assault 
upon  one  Ellen  Hicks,  with  a  gun  charged  with  gunpowder 
and  bullet,  which  he  held  in  his  hands,  and  at  and  against 
the  said  Ellen  Hicks,  did  feloniously,  wilfully  and  of  his 
malice  aforethought,  shoot  otf  and  discharge,  and  with  such 
bullet,  by  mean^  of  the  shooting  off  and  discharging  the 
said  gun,  the  said  Fitzgerrold  did  then  and  there,  feloniously, 
wilfully  and  of  his  malice  aforethought,  strike,  penetrate 
and  wound  the  said  Ellen  Hicks,  giving  to  her  *  *  one 
mortal  wound,  *  *  of  which  said  mortal  wound  the  said 
Ellen  Hicks  did,  then  and  there,  soon  after  die.  *  *  * 
And  the  jurors  aforesaid  *  *  *  say,  that  the  said  Fitz- 
gerrold, her,  the  said  Ellen  Hicks,  in  the  manner  and  by  the 
means  aforesaid,  feloniously  and  of  his  malice  aforethought, 
did  kill  and  murder    *    *    * 

It  is  insisted  on  behalf  of  the  plaintiff  in  error,  that  the 
offence  of  murder  in  the  first  degree  is  not  charged  in  the 
indictment,  and  that  therefore  a  verdict  of  guilty  does  not 
warrant  a  judgmant  condemning  the  plaintiff  for  that  offence. 

In  1834,  the  Court  of  Errors  of  this  State,  in  The  People 
V.  Enoch  (13  Wend.  169),  by  an  unanimous  opinion  aflBirmed 
the  judgment  of  the  Supreme  Court,  which  held  that  ^.n  in- 
dictment charging  the  act  to  have  been  committed  felo- 
niously, wilfully  and  of  his  malice  aforethought,  was  a 
sufficient  charge  of  murder  in  the  first  degree,  although  the 
Revised  Statutes  then  defined  murder  as  killing  in  the  fol- 
lowing cases : 

1.  When  perpetrated  from  a  premeditated  design  to  effect 
the  death  of  the  persor\^  killed,  or  of  any  human  being. 

2.  When  perpetrated  by  an  act  imminently  dangerous  to 
others,  and  evincing  a  depraved  mind  regardless  of  human 
life,  although  without  any  premeditated  design  to  effect  the 
death  of  any  particular  individual. 

3.  When  perpetrated  without  any  design  to  effect  death 
by  a  person  engaged  in  the  commission  of  a  felony  (2  B.  S. 
657,  part  4,  ch.  1,  §  1). 

The  present  statute  (Laws  of  1862,  p.  369,  ch.  197)  defines 
murder  in  the  first  degree  in  the  same  terms,  except  that 
the  third  subdivision  reads,  "When  perpetrated  in  commit- 
ting the  crime  of  arson  in  the  first  degree." 

Vol.  I.  •  3 
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Under  the  indictment  above  mentioned,  Enoch  was  con- 
victed of  murder,  sentenced  to  be  hung,  and*  the  conviction 
and  judgment  therein  was  sustained. 

The  ground  was  distinctly  taken  and  ably  and  elaborately 
argued,  that  charging  the  act  to  have  been  with  malice  afore- 
thought was  not  a  sufficient  description  oT  a  killing  with  a 
premeditated  design,  and  that  therefore  the  conviction  should 
not  be  sustained.  And  the  precise  argument  now  urged  upon 
us  was  there  earnestly  pressed,  viz.:  that  "  had  the  accused 
on  his  arraignment  pleaded  guilty  to  the  charge,  the  court 
would  not  have  known  what  judgment  to  pronounce,"  i.  e.j 
whether  the  punishment  of  murder  in  the  first  degree,  death, 
or  of  manslaughter,  imprisonment  in  the  State  prison. 

The  court  were  of  opinion  and  held,  that  the  statute  had 
not  ctianged  the  form  of  pleading  or  the  requisites  of  an  in- 
dictment. That  the  words  "with  malice  aforethought" 
include  express  malice,  which  is  all  that  is  expressed  or  in- 
tended to  be  expressed  by  "premeditated  design,"  and  are 
legal  and  appropriate  language  to  express  it.  The  opinion 
of  the  Chancellor  in  the  Court  of  Appeals  was,  that  murder  ^ 
being  a  common  law  offence,  and  the  law  having  adopted 
certain  technical  expressions  to  define  the  offence,  the  crime 
mu^t  be  described  in  the  indictment,  or  the  intention  be  ex- 
plained in  those  technical  terms,  and  no  other.  And  that 
therefore,  in  an  indictment  for  murder,  the  terms  "of  his 
malice  aforethought"  are  considered  absolutely  necessary, 
and^  without  them  it  would  be  deemed  a  case  of  man- 
slaughter. 

This  case  clearly  and  necessarily  sustains  the  indictment 
now  in  question.  It  holds  that  the  statute  has  introduced 
no  new  rule  of  pleading  to  describe  a  killing  with  a  premed- 
itated design  ;  that  the  court,  on  the  trial,  must  instruct  the 
jury  as  to  what  should  be  proved  to  sustain  such  an  in- 
dictment ;  that  in  the  giving  of  such  instructions  the  statute 
is  a  guide,  and  any  error  in  such  instructions  is  to  be  cor- 
rected on  exception  thereto. 

The  decision  in  The  People  v.  Enoch  was  affirmed  by-  the 
Supreme  Court  in  The  People  v.  White  (22  Wend.  167). 
There  the  pleader,  in  order  to  avoid  question,  had  added  to 
the  charge  of  killing  "  with  malice  aforethoughV*  the  words 
of  the  statute,  "  and  from  a  premeditated  design  to  effect  his 
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death,"  etc.  The  Supreme  Court  held  that  these  latter 
words  were  unnecessary  and  mere  surplusage ;  that  the 
other  words  being  in  the  form  of  a  common  law  indictment, 
let  in  proof  of  any  species  of  murder  as  defined  by  the 
statute ;  hence  that  the  words  "  with  premeditated  design," 
etc.,  might  be  rejected  or  disregarded. 

The  Court  of  Errors  (24  Wend.  620)  held  that  the  pleader 
by  introducing  the  words  "  with  premeditated  design,"  etc., 
had  adopted  them  as  descriptive  of  the  specific  act  charged, 
viz.,  the  description  in  the  first  subdivision  of  that  section 
of  the  statute  which  defines  murder,  and  as  matter  of  de- 
scription he  had  made  them  material.  But  the  opinions  of 
the  court  show  that  the  words  were  not  necessary  to  the 
validity  of  the  indictment,  and,  so  far  from  retracting  or  re- 
versing the  decision  of  the  same  court  in  TTie  People  v. 
JSnochy  language  of  direct  affirmance  is  used  in  the  opinions. 
Thus  (p.  680),  "Since  the  decision  in  the  case  of  Enoch  in 
this  court,  no  doubt  can  be  entertained  that  a  common  law 
indictment  charing  the  offence  to  have  been  committed  of 
malice  aforethought^  would  be  good  for  either  of  the  offenqps 
described  in  the  first  or  second  subdivisions  of  the  section." 
Had  the  indictment  been  so  drawn,  and  without  the  words 
''with  premeditated  design,"  etc.,  no  doubt  can  be  enter- 
tained that  the  charge  of  the  court  to  the  jury  would  have 
been  correct  and  the  conviction  good.  And  (p.  571)  "it  is 
true  that,  according  to  the  reason  of  the  thing,  as  well  as 
the  decision  of  this  court  in  The  People  v.  Enochs  a  general 
count  charging  murder  with  malice  aforethought^  would 
be  sufficient,  and  would  be  sustained  by  any  sort  of  murder 
whatsoever  within  the  statutory  definitions." 

These  decisions  involve  no  discussion  of  the  extent  to  which 
the  manner  of  the  killing  must  be  described,  in  order  to 
avoid  a  variance  and  let  in  proof  of  the  actual  facts.  Such 
a  description  will,  in  general,  show  to  which  subdivision  of 
the  statute  the  charge  refers.  But  that  it  is  not  necessary 
to  use  the  words  "with* premeditated  design,"  etc.,  in  order 
to  constitute  a  valid  indictment,  and  that  such  design  is  suf- 
ficiently alleged  in  the  charge  with  malice  aforethought,  is 
the  clear  doctrine  in  these  cases. 

In  The  People  v.  Clark,  in  this  court  (7  N.  Y.  385),  no 
question  arose  on  the  form  of  the  indictment.     The  inquiry 
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was,  what  degree  of  deliberation  was  essential  to  constitute 
premeditated  design,  but  in  the  discussion  Mr.  Justice  John- 
son says  that  the  words  "premeditated,"  "aforethought," 
and  "prepence,"  possess  etymologically  tiie  same  meaning, 
and  are  *  *  *  synonomqus,  expressing  a  single 
idea,  and  possessing  in  law  precisely  the  same  force.  But 
as  "malice  prepence"  had  obtained  a  broader  meaning  than 
belongs  to  "premeditated  design,"  the  statute^required,  in 
order  to  a  conviction  of  murder  under  the  first  subdivision, 
the  existence  of  an  actual  intention  to  kill.  The  existence 
of  such  an  intention  must  therefore  be  proved  on  the  trial, 
to  sustain  such  an  indictment,  under  the  first  subdivision. 

The  result  of  these  cases  most  clearly  is,  that  the  crime  of 
murder  is  sufiiciently  charged,  when  alleged,  as  in  the  pres- 
ent indictment,  "  with  malice  aforethought."  But,  in  order 
to  prove  the  crime,  the  proofs  must  establish  a  case  within 
the  requirement  of  the  statute  in  one  of  its  three  subdivi- 
sions. And  the  party  indicted  is  entitled  to  proper  instruc- 
tions to  the  jury  as  to  what  facts  must  be*found  to  sustain 
the  indictmeht.  And  a  verdict  of  guilty  as  charged  in  the 
indictment  is  a  finding  of  guilty  of  murder  in  the  first  de- 
gree ;  and  judgment  thereon,  and  condemnation  to  the  pun- 
ishment awarded  to  that  crime,  necessarily  follow. 

We  find  no  reason  for  departing  from  these  views  of  the 
law.  If  I  doubted  their  accuracy,  I  should  hesitate  in  dis- 
turbing cases,  which  have  been  the  guide  of  public  officers 
and  the  test  of  correct  pleading  for  more  than  thirty  years, 
unless  I  saw  that  some  wrong  was  done  or  some  evil  was 
created  by  continuing  a  form  of  indictment  so  long  ap- 
proved, the  meaning,  force  and  effect  of  which  was  well 
understood,  so  that  no  party  indicted  could  possibly  be  sur- 
prised or  placed  at  disadvantage  on  the  trial,  if  the  law  was 
rightly  declared  to  the  jury,  and  if  in  that  respect  there  was 
error,  that  may  be  corrected. 

I  have,  however,  no  doubt  on  the  subject.  I  think  the 
decision  in  T7ie  People  v.  Enoch  founded  in  good  sense  and 
correct  in  law,  and  that  it  is  decisive  in  the  case  before  us. 

In  a  case  in  which  the  questions  raised  involve  the  life  of 
a  human  being,  I  was  disposed  to  consider  carefully  what 
could  be  urged  by  the  counsel  for  the  plaintiff  in  error, 
although  the  case  did  not  seem  doubtful,  but  the  result 
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of   such    consideration   is,   that    the   jadgment    must    be 
affirmed. 

All  the  judges  agreed  in  the  definition  of  murder  in  the 
second  degree,  as  given  by  Hunt,  Ch.  J.  . 

Judgment  affirmed. 


SUPREME  COURT   OF  ERRORS. 

Ck)NNBCTICUT,   1860. 


State  v.  Daley. 

A  statute  pr<)yided  that  every  person  who  should  commit  manslaughter  should  suf- 
fer punishment  in  state  prison  for  a  term  not  less  than  two  nor  more  than  ten  years. 
Later  the  legislature  repealed  thU  and  enacted  that  every  person  who  should 
commit  manslaughter  should  suffer  imprisonment  t;i  stale  prison,  or  county  jail, 
for  a  term  not  exceeding  ten  years. 

MUd,  that  the  effect  of  such  repeal  was  to  render  the  former  statute  void,  and  it  must 
be  considered  as  if  it  had  never  existed,  and  therefore  furnished  no  authority, 
for  the  commencement  of  any  proceedings,  or  for  the  further  prosecution  of  any 
which  had  been  before  commenced. 

It  has  often  been  decided  that  if  a  provision  of  either  the  statutory  or  common  law, 
which  authorized  a  prosecution  and  conviction  for  a  specific  offence,  is  repealed 
before  final  judgment,  the  court  can  proceed  no  further  with  the  case,  and  that 
fientence  cannot  be  pronounced,  even  although  a  verdict  has  been  rendered 
agunst  the  prisoner,  and  he  must  therefore  be  discharged. 

The  crime  of  manslaughter  was  committed  on  the  6t/i  day 
of  May^  1860 ;  the  prisoner  was  convicted  in  July^  1860. 
When  the  crime  was  committed  a  statute  was  in  force  which 
read  as  follows : 

Section  6.  Every  person  who  shall  commit  manslaugliter, 
shall  forfeit  and  pay  a  fine  not  exceeding  one  thousand  dol- 
lars, and  suflfer  imprisoliment  in  the  Connecticut  State  prison 
for  a  t^m  not  less  than  two  nor  more  than  ten  years. 

In  May,  1860,  the  legislature  passed  the  following,  which 
went  into  eflfect  on  the  4th  day  of  July,  1860  : 

Section  1.  That  every  person  who  shall  commit  man- 
slaughter, and  be  duly  convicted  thereof,  shall  forfeit  and 
pay  ft  fine  not  exceeding  one  thousand  dollars,  and  suffer 
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imprisonment  in  the  Connecticut  State  prison,  or  cotinty 
jail,  for  a  term  not  exceeding  ten  years. 

Section  2.  That  section  sixth,  of  the  act  of  which  this  is 
an  alteration,  be  and  the  same  is  hereby  repealed. 

The  defendant  moved  in  arrest  of  judgment  on  the  ground 
that  he  could  not  be  convicted  or  sentenced  under  either 
act. 

Chapman  &  DooUttle^  for,  and 

McFarlandy  opposed  to,  the  motion. 

• 

Stores,  C.  J.  Although  k  is  to  be  regretted  that  the 
legislature  should,  before  the  trial  of  the  defendant,  have 
repealed  the  6th  section  of  the  act  concerning  crimes  and 
punishments  (Rev.  Stat,  tit.  5),  prescribing  the  punish- 
ment for  the  crime  of  manslaughter,  of  which  he  was  con- 
victed, which  was  in  existence  at  the  time  of  his  commission 
of  that  crime,  without  making  any  provision,  by  way  of 
saving  or  otherwise,  by  which  the  punishment  therein  pre- 
scribed, or  any  other,  could  be  legally  visited  upon  tliose 
who  had  previously  been  guilty  of  that  offence,  we  are  con- 
strained to  come  to  the  conclusion  that  the  effect  of  that  re- 
peal is  to  leave  no  sanction  or  punishment  for  that  crime 
which  is  applicable  to  such  previous  offenders.  The  effect 
of  such  repeal  *was,  for  the  most  obvious  reason,  that  the 
law,  as  to  any  proceedings  under  it  which  were  not  past  and 
closed,  must  be  considered  as  if  it  had  never  .existed,  and 
therefore  furnishes  no  authority,  after  its  repeal,  for  the  com- 
mencement of  any  proceedings,  or  for  the  further  prosecu- 
tion of  any  which  had  been  before  commenced.  Hence  it 
has  been  often  decided  that  if  a  provision  of  either  the  stat- 
utory or  common  law,  which  authorized  a  prosecution  and 
conviction  for  a  specific  offence,  is  repealed  before  final 
judgment,  the  court  can  proceed  no  further  with  the  case, 
and  that  sentence  cannot  be  pronounced,  even  although  a 
verdict  has  been  rendered  against  the  prisoner,  and  he  must 
therefore  be  discharged  (1  Bishop  Crim.  Law,  §  103,  and 
the  cases  there  referred  to ;  Dwarris  on  Statutes,  535).  It 
is  very  clear,  therefore,  that  as  the  statute  prescribing  the 
punishment  for  the  specific  offence  committed  by  the  de- 
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fendant  was  repealed  unqualifiedly  after  its  perpetration 
and  before  his  trial,  no  judgment  can  be  rendered  against 
him  under  that  law.  His  escape  from  punishment  might 
easily  have  been  prevented  if  the  legislature  had,  as  they 
usually  do  on  the  repeal  of  criminal  laws,  modified  the  re- 
peal by  a  saving  from  its  operation  of  offences  committed 
against  the  repealed  law  prior  to  such  repeal ;  or  it  would 
have  been  competent,  even  by  a  new  law,  to  provide  for  the 
punishment  of  previous  violations  of  the  law  which  had 
been  repealed,  provided  such  new  law  should  not  be  obnox- 
ious to  the  constitutional  objection  against  ex  post  facto 
laws  by  providing  a  punishment  exceeding  in  severity  that 
which  was  provided  by  the  •  law  repealed.  But,  probably 
through  inadvertence,  no  such  course  was  taken  in  the  pres- 
ent instance. 

By  the  act  of  the  last  session  of  the  legislature  repealing 
the  6th  section,  a  punishment  was  prescribed  for  the  crime 
of  manslaughter  different  somewhat  from  that  provided  by 
that  section,  but  as  that  act  is  prospective  only  in  that  re- 
spect and  does  not  therefore  apply  to  the  commission  of  that 
-crime  prior  to  its  taking  effect,  it  does  not  embrace,  and 
consequently  provides  no  punishment  for,  the  act  com- 
mitted by  the  defendant. 

By  the  177th  section  of  the  act  of  which  the  6th  section  is 
a  part,  a  punishment  much  lighter  than  that  prescribed  in 
the  latter  section  for  manslaughter  is  provided,  ''in  all  cases 
of  conviction  of  any  person  for  any  high  critHe  and  misde- 
meanor at  common  law ;"  and  it  is  claimed  that  the  punish- 
ment provided  by  that  sectit)n  attached  to  it  on  the  repeal 
of  the  6th  section. 

It  is  true  that  manslaughter  is  here  deemed  to  be  a  high 
crime  and  misdemeanor  at  common  law,  and  therefore  would 
be  embraced  by  the  terms  of  the  117th  section,  if  there  were 
no  other  section  of  the  act  specifically  providing  for  its 
punishment ;  and  it  would  seem  to  be  settled  by  modern 
decisions  that  it  might,  notwithstanding  the  statutory  pun- 
ishment prescribed  by  the  6th  section,  have  been  prosecuted 
as  an  offence  at  common  law,  and  not  contra /ormam  stat- 
vti\  since  the  6th  section  did  not  create  the  offence  but  only 
prescribed  the  punishment  of  it  as  a  common  law  offence, 
and,  in  the  language  of  Lord  Denman,  in  Regina  v.  Wil- 
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Hams  (24  Law  Jour.  164),  "it  is  the  oflfence  which^js  the 
subject  of  indictment  and  not  the  punishment"  {Williams 
V.  The  Queen.  7  Ad.  &  El.  [N.  S.]  250  ;  Bishop  dim.  Law, 
§  95,  and  cases  there  cited).  But  it  has  been,  as  far  as  we 
are  acquainted,  the  invariable  practice  here  to  prosecute, 
not  only  the  crime  of  manslaughter  but  also  those  other 
various  common  law  offences  for  which  a  specific  punish- 
ment is  prescribed  in  the  several  sections  of  the  act  concern- 
ing crimes  and  punishments,  contra  formam  statuti^  as  if 
they  were  statutory  and  not  common  law  offences,  probably 
under  the  plausible  though  erroneous  impression  that  so  far 
as  they  were  visited  by  a  statutory  punishment  they  should 
be  regarded  as  statutory  offences,  although  not,  as  we  think^ 
under  a  belief  that  if  they  were  not  prosecuted  in  that  man- 
ner but  as  common  law  offences,  they  could  on  conviction 
be  punished  under  the  117th  section,  or  with  any  other  pun- 
ishments than  those  specifically  prescribed  for  them  in  the 
sections  of  that  act  respectively  applicable  to  them.  And 
we  are  clearly  of  the  opinion  that  they  were  intended  to  be 
punishable,  not  under  the  117th  section,  but  exclusively  in 
the  manner  specifically  provided  for  them,  and  that  it  was 
not  the  design  of  that  section  to  provide  for  the  punishment 
of  any  of  those  common  law  offences  for  which  such  specific 
punishments  are  provided  which  should  be  committed  while 
the  sections  providing  such  specific  punishments  were  in 
force,  whatever  might  be  the  effect  of  the  117th  section  upon 
offences  for  wFiich  such  specific  punishments^were  provided, 
committed  after  the  sections  providing  those  punishments 
should  be  repealed.  As  a  matter  of  construction  therefore 
of  the  117th  section,  we  think  that  it  does  not  apply  to 
offences  committed  during  the  existence  of  a  law  providing 
for  them  a  specific  punishment,  and  therefore  that  the  de- 
fendant in  this  case  is  not  punishable  under  that  section. 
As,  therefore,  there  remains  no  statutory  or  common  law 
power  to  punish  the  defendant,  the  latter  having  been  super- 
seded by  the  present  criminal  code,  which  revised  the  whole 
subject  and  introduced  a  new  and  different  system,  the 
result  is,  that  judgment  should  be  arrested  in  this  case.  We 
are  confirmed  in  this  view  of  the  case  by  the  decision  of  the 
Su))reme  Court  of  Massachusetts,  in  the  very  similar  case  of 
Commonwealth  v.  Marshall,  11  Pick.  350. 
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We  therefore  advise  the  Superior  Court  that  the  judg- 
ment should  be  arrested. 

In  this  opinion  Sanford,  J.,  concurred,  though  expressing 
doubt.  Ellsworth,  J.,  dissented.  Hinman,  J.,  did  not 
sit  in  the  case. 

Ellsworth,  J.  The  prisoner  has  been  convicted  of  one 
of  the  most  heinous  offences  known  to  the  law,  and  now 
seeks  to  escape  punishment,  not  on*the  ground  that  be  has 
been  unjustly  convicted,  but  on  the  ground  that,  by  one  of 
the  accidents  of  legislation  (for  no  one  can  regard  it  as  any- 
thing else),  the  statute  which  was  in  force  at  the  time  of  the 
offence,  in  an  attempt  of  the  legislature  to  modify  it,  it  ha& 
been  entirely  repealed,  and  only  a  prospective  enactment 
left  in  its  place.  While  justice  and  the  interests  of  society 
demand  that  he  should  receive  the  punishment  of  his  crime, 
the  question  involved  is  an  important  one,  not  only  in  itself, 
as  involving  a  principle  of  not  infrequent  application,  but 
is  in  the  present  instance  specially  important,  as  other  casea 
of  manslaughter  involving  the  same  question  are  to  be  dis- 
posed of  in  the  same  manner  with  this. 

I  cannot  concur  with  my  two  brethren,  who  have  arrived 
with  some  hesitation  as  I  understand  them,  at  the  conclu- 
sion that  the  conviction  cannot  be  sustained.  I  think  that 
justice  can  be  done  and  the  crime  punished,  without  violat- 
ing any  of  the  settled  principles  of  law.  The  prisoner  hav- 
ing been  fairly  convicted,  and  justly  deserving  punishment, 
we  are  not  bound  to  lean  in  his  favor,  or  to  give  him  the 
benefit  of  every  possible  doubt  which  we  may  entertain  upon 
the  questions  of  law  involved  in  his  case. 

I  concede  that,  as  the  former  statue  has  been  expressly 
and  unqnalifiedly  repealed,  the  prisoner  cannot  be  sentenced 
nnder  that  statute.  It  is  very  clear  that  the  law  under 
which  the  punishment  is  inflicted  must  be  in  force  at  the 
time  of  the  sentence.  I  concede  also«that  the  prisoner  can- 
not be  sentenced  under  the  act  of  1860.  That  act  is  clearly 
prospective  in  its  terms —  "every  person  who  shall  commit 
manslaughter" — and  of  course  cannot  apply  to  the  offence 
in  question,  which  was  committed  before  the  act  was  passed. 
Were  this  all,  I  should  be  of  opinion  that  the  prisoner  must 
be  discharged.     But  the  offence  is  one  at  common  law.     The 
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statute  in  force  at  the  time  of  the  commission  of  the  crime 
did  not  create  it.  It  did  not  assume  to  define  it  even.  It 
merely  provided  for  its  punishment  Nor  does  the  new 
statute  assume  to  create  or  to  define  the  offence.  Like  the 
former  one  it  deals  only  with  the  punishment.  The  repeal 
then  of  the  former  statute  did  not  leave  the  crime  any  the  less 
a  crime ;  nor  would  the  repeal  of  all  stautory  provisions  on 
the  subject.  The  crime  remains  a  crime,  and  the  criminal 
is  liable  to  prosecution  And  conviction.  The  only  question 
that  can  arise  is  with  regard  to  the  mode  and  extent  of  the 
punishment.  The  crime  may  be  indictable  as  a  crime  at  com- 
mon law,  even  though  no  statute  prescribes  the  punishment 
to  be  inflicted,  or  though  a  statute  may  prescribe  a  differ- 
ent punishment  from  that  which  would  be  inflicted  at  com- 
mon law. 

We  come  then  to  the  question,  the  only  one  of  any  diffi- 
culty, whether  there  is  any  law  under  which  the  punish- 
ment can  be  inflicted.  It  is  said  that  the  former  statute 
prescribing  a  specific  punishment  so  far  repealed  the  com- 
mon law,  and  that,  while  it  was  in  force,  the  common  law 
punishment  could  not  be  inflicted.  This  is  clearly  so.  It 
is  then  said  that,  when  that  statute  was  repealed,  another 
was  enacted,  prescribing  a  similar  specific  punishment  for 
the  crime.  But  the  new  statute  provided  for  the  punish- 
ment only  of  crimes  thereafter  committed^  and  of  course  had 
no  effect  upon  crimes  before  committed.  These  were  left  to  the 
effect  of  the  common  law.  As  to  these,  the  common  law  at 
once  revived  on  the  repeal  of  the  statute,  and  provided  the 
punishment.  If  the  common  law  would  allow  a  punish- 
ment more  severe  in  its  character  than  that  which  the  stat- 
ute prescribed,  it  may  be  very  questionable  whether  a  court 
could  inflict  a  punishment  more  severe  than  the  statutory 
one,  but  so  long  as  the  court  should  keep  within  the  limit  of 
the  statute,  it  is  not  easy  to  see  why  it  might  not  inflict  an 
equal  or  less  punishment,  as  a  common  law  punishment. 
It  is  well  settled  that  a  statute  changing  the  punishment  of 
a  crime  to  one  of  less  severity,  is  not  to  be  regarded,  as  to 
an  offence  committed  before  the  change,  as  an  ex  post  facto 
law.  And  I  can  see  no  good  reason  why  the  common  law, 
which  admitted  of  a  punishment  of  less  severity  than  that 
prescribed  by  the  statute,  might  not,  as  to  such  equal  or 
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mitigated  punishment,  be  regarded  as  coming  into  force  and 
supplying  its  sanctions,  immediately  upon  the  repeal  of  the 
gtatute  which  in  its  original  enactment  had. repealed  that 
common  law.  It  is  a  general  principle  of  universal  applica- 
tion that  where  a  statute  repeals  or  supersedes  the  common 
law,  the  repeal  of  that  statute  revives  the  common  law  so 
repealed  or  superseded.  This  principle  would  not  apply  if 
the  act  repealing  the  statute  had  itself  contained  provisions 
covering  the  whole  subject  (Shaw,  C.  J.,  in  Gommonwealth 
V.  Marshall^  11  Pick.  350).  But  the  act  in  the  present  case, 
repealing  the  former  statute,  contains  no  provisions  appli- 
caJ^le  to  past  offences,  but  is  limited  in  its  application  to 
future  ones.  It  contains  no  provisions  therefore  which  su- 
persede or  can  interfere  with  the  application  of  the  common 
law  to  past  offences.  This  being  so,  the  common  law  clearly 
was  revived  as  to  these  past  offences,  and  supplies  all  the 
authority  necessary  for  .the  punishment  of  the  present  of- 
fence. 

1  have  considered  the  case  thus  far  with  reference  solely 
to  the  common  law.  We  have  however  a  statute  providing 
generally  for  the  punishment  of  common  law  offences,  which 
has  undoubtedly,  as  to  the  punishment  of  these  offences, 
superseded  the  common  law.  It  provides  that,  "  in  all  cases 
of  conviction  of  any  high  crime  or  misdemeanor  at  common 
law,  the  court  before  whom  such  conviction  is  had  may  pun- 
ish the  offender  at  its  discretion,  either  by  imprisonment  in 
the  Connecticut  State  prison  for  a  term  of  not  more  than 
five  years,  or  in  a  common  jail  for  a  term  of  not  less  than 
two  months  nor  naore  than  one  year,  and  by  a  fine  not  ex- 
ceeding five  hundred  dollars"  (Rev.  Stat.  tit.  6,  §  177).  The 
punishment  here  prescribed,  it  will  be  seen,  is  less  than  that 
provided  by  either  the  former  statute  with  regard  to  man- 
slaughter, or  by  the  act  of  1860  on  the  same  subject,  while 
the  punishment  is  of  the  same  character  (fine  and  imprison- 
ment) in  them  all. 

It  can  perhaps  make  no  difference  whether  the  common 
law  or  this  general  statute  with  regard  to  common  law  of- 
fences, which  may  be  regarded  as  superseding  the  common 
law,  was  in  force  when  the  former  statute  on  the  subject  of 
manslaughter  was  enacted.  Whichever  was  in  force,  it  was 
repealed  by  the  statute,  and  on  the  repeal  of  the  statute  was 
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revived  either  in  its  original  form  of  the  common  law,  or  in 
the  form  of  the  general  statute  which  may  in  the  meantime 
have  taken  its  place  ;  and  either  will  supply  all  the  author* 
ity  necessary  for  inflicting  upon  the  prisoner  in  the  present 
case  the  punishment  which  his  heinous  crime  demands. 

The  case  will  be  simplified  if  we  consider  the  repeal  of  the 
former  statute  on  the  subject  of  manslaughter  as  having 
been  made  independently  of  the  new  enactment  on  the  sub- 
ject. The  new  enactment  being  confined  to  future  offences, 
is  of  course  foreign  to  the  matter  of  past  offences,  like  the 
one  in  the  present  case.  As  an  enactment  it  may  therefore 
be  laid  out  of  the  case  as  wholly  foreign  to  it.  It  is  only  as 
a  repealing  act  that  it  has  any  application.  We  are  to  con- 
sider then  the  former  statute  as  simply  repealed,  and  so 
left.  In  this  view  it  becomes  very  clear  that  whatever  law, 
whether  common  law  or  statute,  was  repealed  or  superseded 
by  its  enactment,  came  again  into  force  on  its  repeal. 

I  have  examined  with  care  the  case  of  Commonwealth  v. 
Marshall  (11  Pick.  350),  which  was  pressed  upon  us  by  the 
counsel  for  the- prisoner,  and  which  is  regarded  by  my 
brethren  as  an  authority  of  much  weight  in  support  of  the 
conclusion  at  which  they  have  arrived ;  but  I  regard  the  case 
as  differing  from  the  present  one  in  an  important  particular. 
There  a  statute  forbade  the  disinterment  of  dead  bodies. 
This  statute  was  held  as  having  abrogated  the  common  law 
on  the  subject.  After  the  repeal  of  the  statute,  and  the  en- 
actment of  another  on  the  same  subject,  which  applied  only 
to  future  cases  and  x3ontained  no  saving  clause  as  to  prior 
offences,  it  was  held  that  a  violation  of  the  statute  commit- 
ted before  the  repeal  was  not  indictable  after  the  repeal,  on 
the  ground  that  the  statute  was  no  longer  in  force,  and  that 
the  common  law,  having  been  superseded  by  the  statute, 
did  not  come  into  force,  if  at  all,  until  after  the  crime  was 
committed ;  but  it  is  to  be  observed  that  the  statute  there 
dealt,  not  as  here  with  the  mere  punishment  of  the  offence, 
but  with  the  offence  itself;  and  that  the  offence  when  com- 
mitted was  regarded  as  a  violation  of  the  statute  only,  which 
had  superseded  the  common  law  and  which  forbade  the 
crime,  and  not  of  the  common  law,  which  was  superseded 
and  abrogated.  Of  course,  if  this  was  so,  the  subsequent 
revival  of  the  common  law  would  not  supply  a  law  in  force 
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at  the  time  the  crime  was  committed.  But  in  the  present 
case  the  statute  merely  prescribed  the  punishment  of  kn 
offence  already  prohibited  and  still  remaining^  prohibited  by 
the  common  law,  and  on  its  repeal  the  common  law  revived, 
not  to  supply  a  new  law  for  the  prohibition  of  the  crime, 
but  merely  a  new  law  for  its  punishment,  which  latter  was 
clearly  within  the  scope  of  legitimate  legislation,  whether 
that  legislation  operated  to  create  a  new  law  on  the  subject, 
or  to  revive  an  old  one. 

But  while  I  think  the  present  case  may  be  clearly  distin- 
guished from  the  one  here  referred  to,  I  am  free  to  say  that 
I  am  by  no  means  satisfied  with  the  reasoning  of  the  court 
in  that  case. 

In  my  opinion  the  judgment  against  the  prisoner  should 
not  be  arrested. 

Advise  that  judgment  be  arrested. 


SUPBEME  COUET  OF  EBBBOBS. 

CONNECTICIIT,  1860. 


The  State  v.  Fairclough  and  another. 

The  posiesfflon  of  the  servant  is  the  possession  of  the  owner,  and  therefore  if  the 
servant  convert  property,  while  in  his  charge,  to  his  own  use  animo  furandi, 
it  is  larceny,  although  the  intention  to  convert  was  not  conceived  until  after  the 
'property  was  delivered  to  him. 

If  a  carrier  or  other  bailee  opens  a  package  of  goods  and  takes  away  and  disposes 
of  them  or  any  of  them  to  his  own  use  animo  fnrandi,  it  is  larceny,  although  it 
is  not  if  he  takes  away  and  converts  the  whole  package  entire.  Following  Lord 
Ooke.  who  thus  states  the  principle  of  law,  "  If  a  bale  or  pack  of  merchandise 
be  delivered  to  carry  to  one,  at  a  certain  place,  and  he  goeth  away  with  the 
whole  pack,  this  is  no  felony ;  but  if  he  open  the  pack  and  take  anything  out 
onimo  furandi^  this  is  larceny :  likewise  if  a  carrier  CAvvf  it  to  the  place  ap- 
pointed, and  afterwards  take  the  whole  pack  animo  fur  audi  ^  this  is  larceny  also; 
for  the  delivery  had  effect,  and  the  privity  of  bailment  is  determined." 

This  is  the  role  whether  the  goods  are  transported  gratuitously  or  for  hire. 

Indictment  for  larceny. 

The  defendants  were  requested  to  carry  a  box  containing 
-  valuables  and  deliver  them  to  a  certain  jewelry  store.     The 
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box  was  wrapped  in  paper  and  tied  with  twine.  The  de- 
fendants took  the  box  and  agreed  to  deliver  as  requested, 
and  declined  a  compensation  for  their  service.  The  box  was 
never  delivered,  and  some  of  the  articles  known  to  have  been 
in  the  box  when  it  was  delivered  to  defendants,  were  found 
in  the  possession  of  the  defendants. 

The  judge  charged  the  jury  that  if  they  should  find  that 
the  defendants  took  the  package  in  question  upon  an  agree- 
ment to  take  the  same  to  New  Haven  and  deliver  it  there  as 
directed,  and  on  the  way  there,  or  before  the  bailment  termi- 
nated, broke  the  package  for  the  purpose,  and,  with  the  felo- 
nious intent,  to  take  and  convert  the  contents  to  their  own 
use,  and  did  so  break  and  take  and  convert  a  part  or  all  of 
the  contents  of  the  package,  they  were  guilty  of  theft. 

The  jury  found  the  defendants  guilty,  and  they  moved 
for  a  new  trial  for  errors  in  the  charge  of  the  judge. 

Doolittle  &  Webster^  for  motion. 

.  Foster^  State  Attorney,  and  Peck^  for  State.* 

Stores,  C.J.  The  defendants  in  this  case  were  plainly 
either  the  servants  or  bailees  of  the  owner  of  the  goods  al- 
leged to  have  been  stolen,  but  which  of  these  relations  they 
sustained  to  him  it  is  unnecessary  to  consider,  because, 
whichever  it  was,  the  charge  of  the  court  below  was,  in  our 
opinion,  correct. 

If  th^  were  only  his  servants,  it  is  well  settled,  and  in- 
deed is  admitted,  that  they  had  no  property  in  the  goods, 
and  that  the  possession  of  them,  by  their  delivery  to  the  de- 
fendants, was  not  in  law  changed,  but  remained  as  before  in 
the  owner,  the  possession  of  a  servant  in  such  a  case  being 
the  possession  of  the  owner,  and  that  therefore,  if,  while 
they  were  in  pharge  of  the  defendants,  they  converted  all  or 
any  of  the  goods  to  their  own  use  animofurandi^  it  was  a 
larceny,  although  the  intention  to  convert  them  was  not 
conceived  until  after  thev  were  delivered  to  them. 

If,  however,  the  defendants  were  not  the  servants  but  the 
bailees  of  the  owner,  it  is  equally  clear  from  the  authorities 
that  their  breaking  of  the  package  containing  the  goods  and 
conversion  of  them  to  their  use  aniTno  fur  audi  while  they 
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were  on  their  way  to  the  place  where  they  agreed  to  carry 
them,  constituted  a  larceney,  although  they  were  not  origi- 
nally received  by  the  defendants  with  any  such  intention, 
and  that  therefore,  in  this  view  of  the  case,  the  charge  be- 
low was  correct.  The  general  principle,  as  stated  by  all 
the  elementary  writers  on  criminal  law,  and,  as  we  think, 
established  by  all  the  adjudged  cases  from  the  earliest  times, 
is,  that  if  a  carrier  or  other  bailee  opens  a  package  of  goods 
and  takes  away  and  disposes  of  them  or  any  of  them  to  his 
own  use  animo/urandt^  it  is  larceny,  although  it  is  not  if 
he  takes  away  and  converts  the  whole  package  entire.  The 
principle  is  thus  stated  by  Lord  Coke.  **  If  a  case  or  pack 
of  merchandise  be  delivered  to  carry  to  one,  at  a  certain 
place,  and  he  goeth  away  with  the  whole  pack,  this  is  no 
felony ;  but  if  he  open  the  pack  and  take  anything  out 
animo/urandi^  this  is  larceny :  likewise  if  a  carrier  carry 
it  to  the  place  appointed,  and  afterwards  take  the  whole 
pack  animo/urandi,  this  is  larceny  also ;  for  the  delivery 
had  eflfect,  and  the  privity  of  bailment  is  determined  "  (3  Co. 
Inst.  107;  1  Arch.  Crim.  PI.  192;  Roscoe's  Cr.  Ev.  643). 
Commentators  do  not  agree  as  to  the  reason  for  the  distinc- 
tion between  the  taking  and  conversion  of  the  entire  pack- 
age delivered  to  the  carrier  and  of  a  part  only  of  its 
contents.  Some  suppose  that  it  proceeds  on  the  ground 
that  the  breaking  of  the  package  furnishes  proof  that  the 
goods  were  originally  taken  with  a  felonious  intention. 
But  the  answer  to  th^  explanation,  suggested  by  Mr.  East, 
appears  to  be  quite  satisfactory,  that  if  taking  a  part  is  evi- 
dence of  the  original  felonious  intent,  no  less  would  the 
taking  of  the  whole  be  (2  East' s  P:  C.  697).  Others,  however, 
consider  the  distinction  to  be  founded  on  the  principle  that, 
by  the  tortious  act  of  the  carrier  in  breaking  the  package 
and  abstracting  the  contents,  the  contract  of  bailment  to 
him  is  determined,  and  that  he  therefore  thereby  ceases  to 
have  any  special  property  in  the  goods,  and  stands  in  no 
better  situation  in  respect  to  the  possession  of  them  than  a 
servant  having  the  mere  charge  ot  custody  of  them.  This 
latter  reason,  although  of  a  somewhat  refined  and  artificial 
character,  is  the  most  prevalent,  and  indeed  it  is  now  gen- 
erally considered,  and  we  think  properly,  as  the  true  one 
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(3  Co.  Inst.  107 ;  1  Arch.  Cr.  PL  192 ;  1  Hawk.  P.  C, 
ch.  33,  §§  5,  7 ;  1  Hale's  P.  C.  504 ;  2  East's  P.  C.  695). 

If  the  principle  which  has  been  stated,  regarding  the 
breaking  of  a  package  by  a  carrier,  be  a  universal  one,  it  is 
conceded  that  the  jury  in  this  case  were  properly  instructed. 
But  the  counsel  for  the  defendants,  while  they  admit  the 
principle  to  be  generally  true,  deny  that  it  is  universal,  and 
claim  that  it  does  not  apply  to  a  carrier  who  transports 
goods  gratuitously,  but  only  to  one  who  carries  for  hire,  and 
they  therefore  insist,  as  they  properly  may  if  there  is  this 
exception  or  qualification  to  tliis  general  rule,  that  as  the 
defendants  were  to  transport  the  property  in  question  gra- 
tuitously, in  order  to  render  them  guilty  of  larceny  it  was 
necessary  to  show  that  they  originally  received  it  with  a 
felonious  intention.  We  perceive  no  just  ground  for  such 
distinction  between  a  gratuitous  carrier  and  one  for  hire. 
In  point  of  morality  there  is  no  distinction  between  them. 
The  reason,  whatever  it  may  be,  for  the  rule  as  to  the  open- 
ing of  a  package  and  the  conversion  of  its  contents,  is 
equally  applicable  to  both.  Nor  do  we  discover  that  any 
such  distinction  is  recognized  or  acted  on  in  the  adjudged 
cases.  It  is  indeed  probable  that  in  most  of  the  cases  of  in- 
dictments against  carriers,  they  were  to  receive  a  compensa- 
tion. But  in  many  of  them  it  is  not  stated  whether  such 
was  the  case,  and  in  none  of  them  does  the  decision  appear 
to  be  influenced  by  that  circumstance.  And  although  in 
several  of  them  it  would  seem  that  th^re  was  no  ground  for 
this  distinction  if  it  had  been  supposed  to  exist,  in  none  of 
them  was  it  raised,  excepting  in  the  case  of  Regina  v.  Jen- 
kins  (9  Car.  &  P.  38),  in  which  the  distinction  was  disal- 
lowed. Bee  also  Hex  v.  Jones  (7  Car.  &  P.  151) ;  Cheadle 
V.  Buell  (6  Ohio,  67). 

We  therefore  do  not  advise  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 

New  trial  not  advised. 
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SUPREME  COURT  OF  ERRORS. 

CoNNBcnctrr,  1860. 


The  State  v.  Dart 

In  ftn  indictment  for  murder,  the  rules  of  eyidence  in  regard  to  the  admission  of  tes- 
timony are  to  be  applied  the  same  as  in  a  civil  case. 

It  18  not  the  duty  of  the  court  to  amplify  the  rules  of  evidence  in  favor  of  life  and 
liberty ;  it  is  the  duty  of  the  court  to  administer  the  law  in  every  case  alike. 

The  prisoner  was  found  guilty  of  murder  in  the  second 
degree,  and  moved  for  a  new  trial. 

Hubbard  &  Ransom^  for  tba  motion. 

Sedgvnck^  State  Attorney,  opposed. 

Sakford,  J.  In  the  court  below,  the  prisoner  offered  a 
witness  to  testify  that,  about  a  year  before  Mrs.  Wood's 
death,  "  she  stated  to  him  that  she  was  subject  to  fits,  and 
had  several  times  fallen  upon  her  face  when  alone." 

We  think  the  testimony  was  properly  rejected.  It  was 
evidence  of  the  mere  declaratioir  of  a  third  person,  regarding 
past  events,  made  long  before  the  occurrence  which  ^as  the 
subject  of  inquiry,  out  of  court,  not  under  the  sanction  of 
an  oath,  and  by  one  who  neither  was  nor  could  be  subjected 
to  a  cross-examination.  It  was  hearsay  within  all  the  terms 
of  the  definition,  liable  to  all  the  objections  against  evidence 
of  that  character,"  and  falling  within  none  of  tlie  recognized 
exceptions  to  the  rule  of  law  by  which  hearsay  evidence  is 
to  be  excluded  from  the  consideration  of  the  jury.  It  is  in- 
deed true  that  ''ihe  representations  made  by  a  sick  person 
of  the  nature,  symptoms  and  eflFects  of  the  malady  under 
which  he  is  suffering  at  the  time,  are  received,"  not  as  hear- 
say but  "as  original  evidence"  (1  Greenl.  Bv.,  §  101) ;  such 
representations  being,  it  is  supposed,  the  natural  language 
of  the  feelings  which  such  malady  produces.  But  it  is  an 
indispensable  element  in  the  proposition  that  the  representa- 
tion should  be  made  at  the  very  time  when  the  malady  is  in 
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active  operation.  The  narrative  which  the  sufferer  gives  of 
his  feeling  after  the  cause  of  them  has  ceased  to  operate,  is  the 
language  of  the  memory,  not  of  the  feelings  which  the  nial- 
ady  excites.  An  individual  receives  a  wound,  and,  before 
recovery,  complains  of  suffering  from  it.  His  complaint  is 
evidence  of  his  sufferings  and  its  degree,  because  it  is  the 
natural  language  of  the  feelings  which  such  a  cause  produces ; 
but  what  the  same  individual  after  his  recovery  should  say 
to  a  third  person  about  those  sufferings,  would  be  the  history 
of  a  past  event —  ''hearsay," — to  which,  in  the  administra- 
tion of  justice,  the  law  awards  no  credit,  because  it  cannot 
apply  to  it  those  tests  of  truth  which  it  deems  indispensable, 
the  administration  of  a  judicial  oath  and  an  opportunity  to 
cross-examine  the  narrator  in  the  presence  of  the  court.  In 
the  case  at  bar,  the  fits  spoken  of  by  Mrs.  Wood  were  occa- 
sional in  occurrence  and  temporary  in  effect,  and  there  is  no 
claim  that  when  she  spoke  she  was  in  any  way  suffering  from 
their  operation. 

A  witness  who  had  seen  Mrs.  Wood,  while  the  fits  was  on 
her,  might  testify  to  what  he  saw,  and  to  all  the  representa- 
tions, by  words  or  otherwise,  which  she  then  made  of  her 
existing  feelings;  and  Mrs.  Wood  herself  might  subse- 
quently testify  what  those  feelings  were ;  but  no  opinion 
which  either  of  them  could  give,  would  be  admissible  to 
prove  the  permanency  of  the  ailment,  or  Mrs.  Wood's  pecu- 
liar liability  to  the  recurrence  of  the  malady.  Facts  are  the 
appropriate  subjects  of  evidence  ;  inferences  and  conclusions, 
it  is  the  peculiar  province  of  the  jury  to  deduce. 

It  is  no  answer  to  the  objection,  that  no  witness  could  tes- 
tify that  Mrs.  Wood's  ailment  was  a  permanent  one  from 
personal  observation.  Any  witness  who  had  seen  her  when 
the  supposed  fit  was  on  her,  could  testify  to  her  appearance 
and  declarations,  and  from  those  facts  the  jury  would  de- 
cide upon  the  character  of  the  malady  an<l  her  liability  to 
the  recurrence  of  its  attacks.  Nor  is  it  an  answer  to  the  ob- 
jection that  no  witness  ever  saw  her  when  the  fit  was  on 
her.  If  the  fact  inquired  for  is  in  its  nature  perceptible  to 
the  senses,  it  must  be  proved  by  the  actual  witnesses  of  its 
existence.  Hearsay  evidence  is  not  admissible  merely  be- 
cause in  the  particular  case  no  better  can  be  had. 

Finally,  whatever  the  promptings  of  our  feelings  in  re- 
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gard  to  the  prisoner  might  be,  we  cannot  yield  to  the  sug- 
gestion of  his  counsel,  that  '*  it  is  the  duty  of  the  court  in  so 
important  a  cause  to  amplify  the  rules  of  evidence  in  favor 
of  life  and  liberty."  It  is  the  duty  of  the  court  to  adminis- 
ter the  law  in  every  case  alike.  In  a  doubtful  case,  indeed, 
the  scales  of.  justice  should  incline  to  the  side  of  mercy. 
But  the  rule  under  consideration  is  one  which  approves 
itself  to  our  reason,  and  it  has  been  sanctioned  by  the  judg- 
ment of  every  court  in  which  the  common  law  furnishes  the 
rules  of  procedure  and  determination,  and  by  the  wisdom 
and  experience  of  ages. 
A  new  trial  must  be  denied. 

In  this'  opinion  the  other  judges  concurred ;  except 
Storbs,  C.  J.,  who  having  sat  on  the  trial  in  the  court  below, 
did  not  sit  in  the  case  here. 

New  trial  not  advised. 


COURT   OF   APPEALS. 

New  York,  1867. 


People  v.  Wentz. 

Where  the  oonfeesions  of  a  prisoner  are  wholly  voluntary,  and  made  nninflnenced  by 
any  threat,  menace,  promise  or  other  influence,  they  are  admissible  in  evidence. 

By  voluntary  is  meant,  proceeding  from  the  spontaneous  suggestions  of  the  party's 
own  mind,  free  from  the  influence  of  any  extraneous  disturbing  cause.  Citing 
and  foUownig  7Tu  People  v.  McMaJwn  (15  N.  Y.  884). 

A  confession  is  admissible,  although  it  is  elicited  by  questions  put  to  the  prisoner, 
by  a  magistrate,  constable,  or  other  person. 

80,  also,  a  confession  is  admissible,-  although  it  is  elicited  in  answer  to  a  question 
which  assumes  the  prisoner's  guilt,  or  is  obtained  by  artifice  or  deception. 

D.  J.  Mitchell,  for  prisoner. 

0.  W.  Chapman^  district  attorney,  for  people. 

Davies,  Ch.  J.  The  prisoner  was  tried  on  the  civil  side 
of  the  Supreme*  Conrt,  at  a  circuit  held  in  the  county  of 
Broome,  in  March,  1867,  and  convicted  of  the  crime  of  arson, 
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and  the  General  Term  denied  a  new  trial,  and  the  defendant 
was  sentenced  to  the  State  prison.  He  now  brings  a  writ  of 
error  to  this  court.  It  is  claimed  that  the  court  upon  the 
trial  erred  in  allowing  the  people  to  prove  the  confessions 
made  by  the  prisoner  to  the  witi»ess,  Martin,  who  at  the 
time  was  a  policeman.  It  is  also  urged  that  tlie  court  erred 
in  permitting  the  same  witness  to  testify  to  another  conver- 
sation with  the  prisoner,  in  which  conversation  the  prisoner 
requested  the  witness  to  go  and  request  the  prisoner's  father 
to  visit  him  at  the  jail.  It  i3  also  claimed  that  the  court 
erred  in  permitting  the  witness  to  testify  as  to  what  occurred 
when  the  father  and  the  counsel  of  the  prisoner  were  pres- 
ent ;  and  it  is  also  claimed  that  the  court  erred  in  permitting 
the  people  to  give  evidence  of  a  distinct  and  different  felony 
committed  by  the  prisoner  other  than  that  charged  in  the 
indictment,  and  for  which  he  was  upon  trial.  The  witness 
did  not  have  the  prisoner  in  hig  charge,  but  went  into  the 
room  occupied  by  him  in  the  jail.  He  testified,  that,  as  he 
went  into  the  room,  he  made  the  remark  that  he  (the  pris- 
oner) was  in  a  bad  fix,  and  had  got  caught  at  last,  or  some- 
thing like  that ;  and  that  the  witness  then  asked  him  to  tell 
who  the  others  were,  and  in  the  course  of  the  conversation 
with  the  prisoner  he  asked  the  witness  if  he  had  got  De- 
lany;  and  he  told  him  no.  The  prisoner  then  asked  him  if 
he  had  got  Deiany  and  David  Gray  ;  and  the  witness  asked 
the  prisoner  if  they  knew  anything  about  it,  and  he  said 
they  did.  The  witness  then  asked  the  prisoner  what  was 
the  first  fire  he  was  interested  in.  He  said  the  first  fire  that 
he  had  anything  to  do  with  was  his  father's  barn,  and  that 
the  next  was  Pugsby's  barn,  near  by  ;  and  he  said  that  he 
and  David  Gray  set  that  on  fire.  The  witness  testified  that 
he  made  no  promise  to  the  prisoner,  nor  held  out  to  him  any 
inducements  whatever  to  make  the  confession. 

The  confessions  of  the  prisoner  were  wholly  voluntary, 
and  made  uninfluenced  by  any  threat,  menace,  promise  or 
other  influence.  It  is  no  ground  of  objection  that  they  were 
made  to  a  policeman.  He  had  not  arrested  the  prisoner, 
and  did  not  have  him  in  his  custody  at  the  time  of  this  con- 
versation. 

Selden,  J.,  in  the  case  of  T%e  People  Y.-McMaTion  (15  N. 
Y.  384),  very  clearly  states  the  principle  which  should  gov- 
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em  in  the  admission  of  the  confessions  of  persons  charged 
with  crime.  He  says :  ''The  first  distinction  which  the  law 
makes  is,  between  a  statement  or  declaration  made  before, 
and  one  made  after,  the  accused  was  conscious  of  being 
charged  with  or  suspected  of  the  crime.  If  before,  it  is  ad- 
missible in  all  cases,  whether  made  under  oath  or  without 
oath,  upon  a  judicial  proceeding  or  otherwise,  but  if  made 
afterwards,  the  law  becomes  at  once  cautious  and  hesitat- 
ing. The  inquiry  then  is,  was  it  voluntary  ?  For,  unless 
entirejy  voluntary,  it  is  held  not  to  be  admissible."  He 
then  proceeds  to  define  what  is  meant  by  the  term  volun- 
tary. He  says:  "The  word  is  evidently  not  in  all  cases 
nsed  in  contradistinction  to  compulsory,  because  a  confes- 
sion obtained  by  either  threats  or  promises  from  any  one 
having  authority  over  the  accused,  or  concerned  in  the  ad- 
ministration of  justice,  is  uniformly  held  to  be  inadmissible. 
However  slight  the  threat  or  small  the  inducement  then  held 
out,  the  statement  will  be  excluded  as  not  voluntary.  It  is 
plain,  therefore,  that,  in  such  cases. at  least,  by  'voluntary' 
is  meant  proceeding  from  the  spontaneous  suggestions  of 
the  party's  own  mind,  free  from  the  influence  of  any  ex- 
traneous disturbing  cause."  And  the  learned  judge  states 
the  reason  of  this  conclusion  to  be  that  where  the  law  rejects 
a  disclosure,  made  under  oath,  by  a  person  charged  with 
crime,  it  does  so,  not  .because  any  right  or  privilege  of  the 
person  has  been  violated,  but  because  it  is  deemed  unsafe  to 
rely  upon  it  as  evidence  of  guilt.  And  this  is  strongly  to  be 
inferred  from  that  class  of  cases  in  which  it  has  been  held, 
that  although  a  confession  has  been  obtained  by  stratagem, 
by  fraud,  by  violation  of  confidence,  or  even  of  an  oath, 
still,  if  reliable,  the  law  will  avail  itself  of  it.  And  he  cites 
in  support  of  this  principle.  Barley* s  (7a.se  (cited  in  Phillips 
on  Ev.  427,  as  having  been  decided  in  Easter  Term,  1818, 
mentioned  also  by  Roscoe  and  Starkie,  who  say  the  convic- 
tion was  afterward  approved  of  by  the  judges),  where  the 
prisoner  was  told  untruly  and  as  an  artifice,  when  in  jail, 
that  his  accomplices  were  in  custody.  Upon  hearing  this, 
which  was  said  to  induce  a  confession,  he  confessed.  The 
confession  was  admitted  in  evidence.  In  Rex  v.  Barring- 
ton  (2  Car.  &  Pa.  148),  the  prisoner,  while  in  jail,  having 
written  a  letter  to  his  father,  asked  the  turnkey  to  put  it 
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into  the  post,  which  he  promised  to  do  ;  but  instead  of  this, 
the  turnkey  delivered  it  to  the  magistrate.  The  letter  was 
offered  in  evidence  and  objected  to,  but  admitted.  So  in 
Rex  V.  Shaw  (6  Car.  &  Pa.  372),  where  the  person  to  whom 
the  confession  was  made  had  taken  an  oath  that  he  would 
not  reveal  it,  this  was  held  to  be  no  objection  to  the  evi- 
dence. 

A  confession  is  admissible,  although  it  is  elicited  by  ques- 
tions put  to  the  prisoner,  by  a  magistrate,  constable,  or 
other  person.  The  leading  authority  on  this  point  is  Wilde^s 
Oase  (1  Mo.  C.  C.  R.  462).  The  person  having  the  prisoner 
(a  boy  about  fourteen)  in  charge,  told  him  to  kneel  down 
and  tell  the  truth  in  the  presence  of  the  Almighty.  He  did 
so,  and  confessed  to  pushing  the  children,  with  whose  mur- 
der he  was  charged,  into  the  pit.  At  a  meeting  of  all  the 
judges  in  1835,  four  only  absent,  they  held  that  the  confes- 
sion was  strictly  admissible.  In  ThorntorCs  Oase  (1  Mo.  C. 
C.  R.  27,  Trinity  Term,  1824),  which  came  before  the  judges, 
a  confession  was  held  admissible,  made  by  a  boy  only  four- 
teen years  old,  to  a  chief  officer  of  police,  by  whose  direction 
he  had  been  apprehended  without  a  warrant,  and  obtained 
in  answer  to  questions  put  to  him  by  the  officer,  and  at  a 
time  when  the  boy  had  been  without  food  for  nearly  an  en- 
tire day.  Seven  of  the  judges  held  the  confession  rightly 
received,  f^r  the  reason  that  no  threat  or  promise  had  been 
used.  Three  of  the  judges  were  of  a  contrary  opinion.  In 
Oibney's  Case  (Jebb's  C.  C,  before  the  twelve  judges  of 
Ireland,  p.  15),  decided  in  1824,'  a  confession  was  unani- 
mously held  admissible,  which  was  elicited  by  questions 
put  to  the  prisoner  by  two  constables,  in  whose  custody  the 
prisoner  then  was,  on  his  way  to  jail.  One  asked  him  : 
''Did  you  kill  the  child?"  The  other:  *' Were  you  not  a 
terrible  man  to  do  such  a  thing?"  Both  these  questions 
were  asked  before  the  confession  was  made.  The  constables 
told  him  several  times  before  he  confessed,  what  a  terrible 
offence  he  had  committed,  that  it  was  a  terrible  thing  for  a 
man  to  murder  his  own  child  (For  other  cases  of  a  similar 
character,  see  Joy  on  Confession,  p.  34,  et  passim^  Law 
Library,  vol.  40). 

So,  also,  a  confession  is  admissible,  although  it  is  elicited 
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in  answer  to  a  qaestion  which  assumes  the  prisoner's  guilt, 
or  is  obtained  by  artifice  or  deception. 

In  ThorntorCs  Case  (1  Mo.  C.  C.  R.  p.  28)  a  chief  officer 
of  police,  by  whose  directions  the  prisoner  had  been  appre- 
hended, said  to  the  prisoner  in  custody,  that,  "from  the- 
falsehoods  he  had  told  and  the  prevarications  he  had  made, 
there  was  no  doubt  but  that  he  set  the  premises  on  fire  f 
and,  after  questioning  him  whether  any  person  had  been 
concerned  with  him,  added,  "he  would  not  'have  told  so 
many  falsehoods,  if  he  had  not  been  concerned  in  it,"  and 
again  asked  "  whether  any  person  had  induced  him  to  do 
it"  The  prisoner  then  made  a  confession.  Seven  out  of 
the  ten  judges  held  that  the  confession  was  rightly  received. 
Lord  Denman,  Ch.  J.,  in  Arnold's  Case  (8  Car.  &  P.  622), 
says,  that  the  true  test  of  the  admissibility  or  inadmissibil- 
ity of  a  confession  is,  whether  any  inducement  was  held^  out 
to  the  prisoner  to  confess  himself,  untruly^  guilty. 

Applying  these  principles  to  the  confessions  made  by  this 
prisoner,  we  see  that  none  of  them  were  overlooked  or  mis- 
applied in  the  admission  of  them.     The  utmost  that  can  be 

fsaid  of  any  remark  made  by  the  officer,  was  that  it  assumed 
the  prisoner's  guilt.  This,  we  have  seen,  furnishes  no 
ground  for  the  rejection  of  the  confession.  There  being  no 
inducement,  promise,  threat  or  menace  used  to  obtain  the 
confession,  or  infiuence  its  being  made,  it  is  very  clear,  upon 
principle  and  authority,  that  it  was  properly  admitted. 

We  do  not  see  that  any  rule  of  evidence  was  violated  in 
admitting  the  answer  of  the  witness,  that  Becker,  the  coun- 
sel of  the  prisoner,  was  present  in  the  jail  with  him  at  the 
same  time  the  witness  and  the  father  of  the  prisoner  were 
present.  I*do  not  understand  the  witness  as  detailing  any- 
thing the  prisoner  said  to  his  counsel,  and  he  must  certainly 
have  been  asked  that,  or  attempted  to  give  that,  before  the 
principle  could  be  invoked  that  such  statement  was  a  privi- 
leged communication.     Such  privilege  has  no  application  to 

-  anything  that  was  given  in  evidence  or  offered  to  be  given  in 
evidence  upon  this  trial.  Besides,  any  statement  made  by 
the  prisoner  to^  Becker,  his  counsel,  in  the  presence  and 
bearing  of  the  prisoner's  father  and  of  the  witness,  could  not 
partake  of  the  character  of  a  privileged  communication. 
Neither  is  there  any  foundation  for  the  objection  now 
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. « 

urged  that  the  jadge  upon  the  trial  admitted  evidence  of  a 
distinct  felony  not  charged  in  the  indictment,  to  wit,  that 
the  prisoner  burned  his  father's  barn.  When  the  witness 
was  asked  about  a  further  conversation  with  the  prisoner, 
he  testified  :  '^I  then  asked  him  what  was  the  first  fire  he 
was  interested  in."  This  was  objected  to,  received  and  ex- 
cepted to.  The  witness  answered:  '*He  said  the  first  fire 
was  his  father's  barn  that  he  had  anything  to  do  with,  and 
that  heand  Jerome  Dean  " — .  Here  the  witness  was  stopped, 
and  did  not  further  answer  the  question.  When  the  wit- 
ness was  again  asked  directly  what  the  prisoner  said  about 
he  and  Dean  setting  the  fire,  it  was  objected  to  on  the  ground 
'  that  the  question  relates  to  another  offence  and  one  for 
which  he  was  not  on  trial.  The  court  sustained  the  objec- 
tion and  excluded  the  evidence.  It  is  thus  seen  that  the 
moment  the  attention  of  the  court  was  called  to  t>he  ground 
of  the  objection  the  evidence  was  excluded.  And  if  the 
counsel  for  the  prisoner  had  thought  the  former  answer 
given  in  part  was  obnoxious  to  the  same  objection,  it  was  his 
duty  to  have  moved  the  court  to  strike  out  that  testimony, 
and  if  the  same  had  been  refused,  have  taken  an  exception. 
On  a  careful  consideration  of  all  the  exceptions  taken 
upon  the  trial,  we  think  them  untenable,  and  that  the  judg- 
ment of  the  Supreme  Court  must  be  affirmed. 

Grover,  J.  The  question  whether  the  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence  should 
have  been  granted  is  not  reviewable  in  this  court.  Although 
the  indictment  was  removed  into  the  Supreme  Court  and 
tried  at  the  circuit,  that  does  not  enlarge  the  powers  of  this 
court.  Questions  of  law  only  can  be  examined  here  {Del,  <& 
Hudson  Canal  Co.^  29  N.  Y.  636).  This  motion  was  ad- 
dressed to  the  sound  discretion  of  the  court,  and  its  determi- 
nation by  the  Supreme  Court  is  final.  None  of  the  excep- 
tions to  the  charge  were  well  taken.  It  is  entirely  obvious 
that  the  testimony  of  Wentz  that  the  defendant  was  at  the 
store  from  seven  o'clock  in  the  evening  of  the  night  of  the 
fire  until  the  alarm  was  given,  and  the  testimony  of  the  wit- 
ness that  he  was  passing  the  streets  to  the  engine  house, 
where  he  arrived  some  little  time  before  the  alarm,  and 
where  they  testify  he  was  at  the  time  of  the  alarm,  could  not 
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all  have  been  true.  It  was  ia  direct  conflict,  and  one  or  the 
other  must  have  been  false,  either  through  mistake  or  by 
intention.  Although  the  judge  applied  the  former  qualifi- 
cation to  the  testimony  of  the  first  witness  and  the  latter  to 
the  testimony  of  the  people's  witnesses,  no  question  of  law 
was  thereby  presented.  The  remarks  of  the  judge  that  the 
testimony  of  Young  did  not  corroborate  that  of  Wentz,  as 
he  swore  he  did  not  see  the  defendant  after  six  o'clock  oii 
the  evening  in  question,  was  a  mere  statement  of  the  judge's 
recollection  of  the  testimony,. and  was  not  the  subject  of  an 
exception.  Besides,  upon  the  deferjdant's  counsel  insisting 
that  Young  had  testified  differently,  the  judge  submitted  the 
entire  question  to  the  jury.  Tliis  would  have  cured  the 
error,  if  one  had  been  committed.  Upon  the  return  of 
the  jury  to  the  bar,  and  announcing  that  they  were  unable 
to  agree  upon  a  verdict,  it  was  discretionary  with  the  court 
either  to  discharge  or  send  them  back  for  further  delibera- 
tion. It  was  proper  for  the  court  to  inform  them  that  it 
could  see  no  good  reason  why  they  should  not  agree.  The 
exception  to  the  testimony  of  the  witness  Martin  presents 
the  question  whether  the  confessions  of  the  defendant  to 
him  were  voluntary.  The  defendant  had  been  arrested  and 
was  eonfined  in  jail  when  the  principal  confession  was 
alleged  to  have  been  made.  The  witness  was  a  police  officer,  ' 
and  went  into  the  room  where  the  defendant  was  confined 
and  told  him  that  he  was  in  a  bad  fix,  and  had  got  caught 
at  last,  and  asked  him  who  the  others  were,  and  then  the 
defendant  made  the  confession.  It  is  clear  that  there  was 
nothing  like  a  promise  or  any  appeal  to  any  hope  of  favor 
presented  to  induce  a  confession.  Nor  was  there  anything 
like  a  threat  made  in  case  the  defendant  did  not  confess  — 
nothing  calculated  to  interfere  with  the  free,  volutitary  ac- 
tion of  the  defendant's  mind.  This  is  all  the  law  requires  to 
render  the  confession  admissible.  The  inquiry  always  is, 
was  the  confession  made  under  circumstances  making  it  re- 
liable for  truth  ?  and  if  so,  it  is  admissible,  irrespective  of 
the  means  by  which  it  was  obtained  {The  People  v.  Mc- 
Mahon,  16  New  York,  and  cases  cited).  The  remaining 
exception  necessary  to  examine  is,  as  claimed  by  the  de- 
fendant's counsel,  presents  the  question  whether,  upon  the 
trial  of  a  party  indicted  for  a  particular  crime,  it  is  compe- 


58  Cowen's  Criminal  Keports. 

tent  for  the  people  to  prove  him  guilty  of  another  crimp  of 
the  same  or  of  a  different  kind.  This  question  admits  of  no 
discussion.  It  is  entirely  certain  that  such  proof  is  admis- 
eible.  Cases  may  occur  where,  in  order  to  show  the  guilt  of 
the  party  of  the  offence  for  which  he  is  upon  trial,  it  may  be 
necessary  to  give  evidence  that  may  tend  to  show  him  guilty 
of  another  offence  of  like  character.  Upon  a  trial  for  for- 
gery, to  establish  the  scienter,  it  may  be  necessary  to  prove 
that  thS  defendant  had  in  his  possession,  or  had  uttered 
other  false  and  forged  instruments,  ^his  is  not  to  prove  him 
guilty  of  another  crim^,  but  proof  to  show  him  guilty  of 
that  upon  trial. 

The  real  inquiry  in  this*  case  is  whether  the  exception  pre- 
sents the  question.  The  case  states,  ''I  then  asked  him, 
what  was  the  first  fire  he  was  interested  in."  He  said : 
*'The  first  fire  was  his  father's  barn,  that  he  had  anything 

todowith,  and,  thafe  he  and  Jerome  Dean ".  Objected  to, 

on  the  ground  that  it  is  giving  evidence  of  another  offence. 
No  decision  of  the  court  appears  to  have  been  made.  The 
prosecuting  attorney  at  once  proposed  a  different  question. 
This  fails  to  show  that  any  evidence  tending  to  show  the 
party  guilty  of  another  offence,  was  given  after  the  ground  of 
the  objection  was  stated.  At  another  part  of  the  examina- 
*  tion  of  the  same  witness,  ne  stated:  "He  told  me  how  he 
and  Dean  set  the  fire."  The  prosecuting  counsel  asked  how 
was  that.  The  defendant's  counsel  objected,  upon  the 
ground  above  stated.  The  court  decided  that  it  was  not  ad- 
missible as  independent  testimony,  and  if  admissible  at  all, 
it  was  only  so  as  part  of  a  conversation  already  related. 
That  he  thought  the  evidence  was  admissible,  but,  as  a  mat- 
ter of  prudence,  he  would  reject  it.  Here  it  is  manifest  that 
the  illegal  evidence  was  not  admitted,  and  dfd  not  go  to  the 
jury,  although,  at  the  moment,  the  learned  judge  appears 
to  have  entertained  the  erroneous  idea,  that  it  was  compe- 
tent for  a  party  to  prove,  by  the  admissions  of  his  adver- 
sary, facts  which  were  not  competent  to  prove  by  other  evi- 
dence, where  a  part  of  the  conversation,  in  which  such 
admissions  were  made,  is  admissible,  yet  he  did  not  act  upon 
such  idea.  The  evidence  was  excluded,  although  the  jury 
may  possibly  have  been  misled  by  this  idea,  and  thus  in- 
duced to  give  some  importance  to  what  had  been  before 
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proven  to  have  been  said  by  the  defendant  in  relation  to  the 
fire  at  his  father's  barnj  yet  it  does  not  affirmatively  ap- 
pear that  they  were  so  misled.  It  therefore  follows,  that 
the  exception  is  not  available  upon  the  ground  that  the  ex- 
ceptions do  not  sliow  that  evidence  was  received  of  another 
offence  against  the  objection  of  the  defendant  properly  made. 
The  judgment  must  be  affirmed. 

All  the  judges  concurring  except  Porter,  J.,  not  voting, 

Judgment  affirmed. , 


SUPREME  COURT. 

New  York,  1867. 
New  York  General  Temi. 


The  People  v.  Skeehan. 

Tke  kOliiig  was,  probably,  without  any  intent  to  take  life,  but  it  was  "  an  act  im- 
minently dangerous  to  others,  and  evincing  a  depraved  mind,  regardless  of  hu- 
man life,  although  without  any  design  to  effect  the  death  of  any  particular 
individual."  • 

Hm  iodictment  does  not  allege,  nor  does  the  evidence  show,  that  the  accused  was 
engaged  in  the  commission  of  any  felony,  except  the  killing  of  Thomas  Wright, 
for  which  he  was  tried,  and  at  the  trial  the  judge  charged  the  jury,  *'  If  you  are 
not  satisfied  on  the  whole  of  the  testimony,  that  it  is  a  case  of  murder  in  the 
first  degree,  or  one  of  justifiable  or  excusable  homicide,  you  can  convict,  if  the 
evidence  warrants  it,  of  murder  in  the  second  degree." 

Bdd,  this  was  clearly  erroneous. 

I%e  ease  was  one  of  murder  in  the  first  .degree,  or  manslaughter  in  the  third  or 
fonrth  degree. 

If  not  one  of  these  offences,  there  was  no  crime  committed,  within  the  definitions  of 
the  statutes. 

A  party  is  not  permitted  to  assert  or  present  evidence  showing  one  state  of  facts  to 
be  true,  and  afterwards  to  assert  or  prove  that  his  prior  evidence  is  untrue, 
or  not  to  be  relied  on. 

The  role  is,  that  where  a  witness  has  given  evidence  against  the  side  for  the  support 
of  which  he  has  been  called,  and  the  court  can  perceive  good  grounds  for  ap- 
prehending that  the  witness  has  testified  under  a  mistake  of  the  facts,  or  inten- 
tionally falsely,  and  there  is  no  bad  faith  on  the  part  of  the  party  producing  the 
witness,  he  is  allowed  to  give  evidence  explaining,  or  even  contradicting  his 
own  witness. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

John  Sedgwick^  for  prisoner. 

A.  Oakey  jBaW,- district  attorney,  for  the  people. 

By  the  Courts  Leonard,  P.  J.  The  prisoner  was  in- 
dicted and  tried  in  the  Court  of  General  Sessions,  of  the  city 
of  New  York,  for  the  crime  of  murder,  committed  in  Au- 
gust, 1866. 

The  meeting  of  the  accused  and  the  deceased  was  casual ; 
they  had  no  previous  acquaintance.  The  accused,  taking 
offence  at  some  trifling  remarks  made  by  the  deceased  in 
passing  him,  near  midnight,  which  were  understood  by  the 
companions  of  the  deceased  to  have  no  reference  to  the  ac- 
cused or  to  those  in  company  with  him,  but  which,  there  is 
reason  to  believe,  the  accused  misapprehended,  and  under- 
stood to  be  an  impertinent  allusion  to  the  hat  worn  by  him 
or  one  of  Jiis  company,  stabbed  the  deceased  with  a  knife, 
near  the  arm  pit,  opening  an  artery,  which  resulted  in  im- 
mediate death. 

The  killing  was  groundless,  probably  without  any  irftent 
to  take  life,  but  "by  an  act  imminently  dangerous  to  others, 
and  evincing  a  depraved  mind,  regardless  of  human  life,  al- 
though without  any  design  to  effect  the  death  of  any  particu- 
lar individual."  The  evidence  would  have  justified  a  verdict 
of  murder  in  the  first  degree  ;  but  if  that  crime  was  not  es- 
tablished, it  was  clearly  manslaughter  in  the  third  or  fourth 
degree.  The  verdict  of  the  jury  was,  "guilty  of  murder  in 
the  second  degree." 

The  statute  of  1862,  now  in  force,  defines  murder  in  the 
second  degree  to  be  the  killing  of  a  human  being,  when  per- 
petrated without  any  design  to  effect  death,  by  a  person  en* 
gaged  in  the  commission  of  any  felony,  where  it  is  not 
murder  in  the  first  degree,  nor  one  of  the  different  degrees 
of  manslaughter,  nor  justifiable  or  excusable  homicide 
(Laws  of  1862,  ch.  197,  §  6,  5  R.  S.,  p.  149,  Edmond's  ed). 

The  indictment  does  not  charge,  nor  does  the  evidence 
show,  that  the  accused  was  engaged  in  the  commission  of 
any  felony,  except  the  killing  of  Thomas  Wright,  for  which 
he  was  tried.     The  judge  charged  the  jury  as  follows,  among^ 
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other  things,  viz.:  "  If  you  are  not  satisfied  on  the  whole  of 
the  testimony,  that  it  is  a  case  of  murder  in  the  first  degree, 
or  one  of  justifiable  or  excusable  homicide,  you  can  convict, 
if  the  evidence  warrants  it,  of  murder  in  the  second  degree, 
or  of  manslaughter  in  the  third  or  fourth  degree."  This 
was  clearly  erroneous. 

The  case  was  one  of  murder  in  the  first  degree.  If  not  one 
of  these  offences,  there  was  no  crime  committed,  within  the 
definitions  of  the  statutes.  It  was  not  within  the  definition 
of  murder  in  the  second  degree,  and  the  jury  ought  not  to 
have  been  instructed  that  there  was  evidence  upon  which 
they  could  be  permitted  to  find  such  a  verdict.  The  pris- 
oner was  proven  to  be  of  good  character,  quiet  and  peace- 
able, and  the  verdict  was  undoubtedly  a  merciful  one,  with 
which,  it  might  reasonably  have  been  expected  by  the  court, 
that  the -prisoner  and  his  counsel  would  have  found  much 
reason  for  congratulation.  The  accused  was  entitled,  how- 
ever, to  be  tried  according  to  the  rules  of  law;  and  it  is  pos- 
sible that  his  good  character  might  have  raised  such  a  doubt 
with  the  jury  that  they  would,  if  instructed  strictly  accord- 
ing to  the  law,  have  found  him  guilty  of  manslaughter  only, 
or  even  wholly  have  acquitted  him.  He  has  cause  to  appre- 
hend a  more  unfavorable  result  at  another  trial. 

The  other  objections  taken  by  the  prisoner's  counsel  are 
wholly  unfounded.     The  principal  one  relates  to  the  recall- 
ing of  certain  witnesses,  and  permitting  them  to  give  evi- 
dence contradicting  that  given  by  others  who  were  present 
at  the  homicide,  all  of  them  having  been  produced  on  behalf 
of  the  people.     A  party  is  not  permitted  to  assert  or  present 
evidence  showing  one  state  of  facts  to  be  true,  and  after- 
wards to  assert  or  prove  to  the  court  that  his  prior  evidence 
is  untrue,  or  not  to  be  relied  on.     This  rule  applies  to  pre- 
vent bad  faith  in  presenting  a  cause.     A  different  rule  might 
be  interpreted  as  lending  countenance  to  perjui?y.     Here  all 
the  witnesses  who  knew  any  of  the  facts  or  circumstances 
attending  the  homicide,  were  put  upon  the  witness'  stand  to 
give  their  version  of  what  they  saw  or  knew.     There  is  no 
reason  to  suppose  that  the  counsel  for  the  people  attempted 
to  offer  any  evidence  which  he  knew  to  be  false.     Where  a 
witness  has  given  evidence  against  the  side  for  the  support 
of  which  he  has  been  called,  and  the  court  can  perceive  good 
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groands  for  apprehending  that  the  witness  has  testified  un- 
der a  mistake  of  the  facts,  or  intentionally  falsely,  and  there 
is  no  bad  faith  on  the  part  of  the  party  producing  the  wit- 
ness, he  is  allowed  to  give  evidence  explaining,  or  even 
contradicting,  his  own  witness.  In  this  case,  the  two  com- 
panions of  the  prisoner  stated  the  occurrence  quite  differ- 
ently from  the  two  who  were  with  the  deceased,  and  also 
from  the  policeman,  who  was  near  at  the  time  of  the  occur- 
rence, and  on  the  spot.before  the  death  of  Wright,  and  made 
the  arrest ;  and  they  also  stated  many  occurrences  quite 
differently  from  each  other  in  many  particulars.  The  police- 
man and  one  of  the  companions  of  the  deceased  were  re- 
called, and  gave  evidence  in  respect  to  certain  facts  testified 
to  by  the  companions'  of  the  prisoner,  not  mentioned  by  the 
others  who  were  present,  and  had  an  equal  opportunity  to 
see  and  hear  all  that  the  companions  had  testified  to.  This 
was  objected/ to  by  the  prisoner's  counsel  as  a  contradiction 
of  evidence  given  by  witnesses  called  on  behalf  of  the  peo- 
ple. The  evidence  so  objected  to  was  clearly  within  the  rule 
I  have  above  adverted  to,  and  was  properly  admitted. 

There  were  also  some  exceptions  taken  to  the  statement 
by  the  judge,  of  facts  proven  by  the  witnesses  in  the  case. 
It  is  \Yell  settled  that  this  is  no  ground  of  valid  exception, 
and  I  am  unable  to  perceive  that  any  injustice  was  done,  or 
even  any  mistake  made  in  the  statements  referre<f  to. 

It  is  unnecessary,  from  the  view  I  have  taken  of  the 
charge,  to  examine  more  minutely  all  the  grounds  of  excep- 
tion taken  by  the  prisoner's  counsel.  I  find  no  other  error 
occurring  in  the  case,  except  the  one  mentioned,  but  upon 
that  ground  the  judgment  should  be  reversed,  and  the  case 
remitted  to  the  Sessions  for  a  new  trial. 


4 
I 


PrrzGEBALD  V.  The  People.  63 


SUPREME   COUET, 

New  York,  1867. 
Z>atohe88  Qeneral  Term. 


Fitzgerald  v.  The  People. 

The  premeditated  design  to  effect  the  death  of  the  person  killed,  which  the  statute, 
applicable  to  this  case,  makes  an  indispensable  ingredient  of  the  crime,  is  com- 
prehended in  the  averment  of  a  wilful  and  felonious  killing  with  malice  afore- 
thought.     This  has  been  the  rule  of  law  in  this  State  for  over  thirty  years. 

The  jury  having  found  a  general  verdict  upon  an  indictment  charging  the  prisoner 
with  having  conmutted  the  crime  of  murder  in  the  first  degree,  the  oourt  below 
were  right  in  pronouncing  the  judgment  upon  the  record. 

This  was  a  trial  on  an  indictment  for  marder.  The  indict- 
ment charged  that  the  killing  was  perpetrated  feloniously, 
wilfally,  and  of  his  malice  aforethought.  The  prisoner's 
plea  was  "not  guilty."  The  jury  found  a  general  verdict 
of  guilty,  and  the  prisoner  was  sentenced  to  be  hung. 

• 

Francis  Larking  for  the  prisoner. 

John  S.  Bates f  district  attorney,  for  people. 

By  the  Courty  Gilbert,  J.  The  iden  tical  language  which 
the  legislature  employed,  in  the  Revised  Statutes,  to  define 
the  crime  of  murder  was,  with  the  exception  of  the  change 
in  the  third  subdivision  which  is  not  material  to  the  present 
case,  retained  in  the  amendatory  act  of  1862,  dividing  this 
crime  into  two  degrees,  and  now  constitutes,  with  the  same 
exception,  the  definition  of  murder  in  the  first  degree.  Un- 
der the  former  statute,  it  has  been  repeatedly  held  that  the 
form  of  an  indictment,  at  common  law,  like  that  upon  which 
the  prisoner  was  tried  and  convicted,  was  good  and  sufficient 
to  charge  the  statutory  definition  of  the  crime,  i.  e.,  that  the 
premeditated  design  to  effect  the  death  of  the  person  killed, 
which  the  statute,  applicable  to  this  case,  makes  an  indis- 
pensable ingredient  of  the  crime,  is  comprehended  in  the 
averment  of  a  wilful  and  felonious  killing  with  malice  afore- 
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thought.  This  has  been  the  rule  of  law  in  this  State  for 
over  thirty  years  {People  v.  Enochs  13  Wend.  159 ;  People 
V.  Clark;  3  Seld.  393).  We  are  not  at  liberty  to  change  it. 
While  it  prevails,  the  crime  charged  in  this  indictment  can- 
not legally  be  denominated  murder  in  the  second  degree. 
That  is  defined  to  be  a  killing  which  is  not  murder  in  the 
first  degree^  or  manslaughter,  or  excusable  or  justifiable 
homicide,  oj  when  perpetrated  without  any  design  to  effect 
death,  by  a  person  engaged  in  the  commission  of  any  felony. 
It  is  not  necessary  to  decide  what  facts,  other  than  those  last 
stated,  would  constitute  murder  in  the  second  degree.  It  is 
enough  that  this  indictment  sets  forth  the  higher  crime. 

A  general  verdict  is  equivalent  to  a  special  verdict,  find- 
ing all  the  facts  which  are  well  pleaded  in  the  indictment 
(Arch.  PI.  and  Pr.  172,  3). 

The  jury  might  have  found  a  special  verdict,  showing  the 
facts,  and  require  the  judgment  of  the  CQurt  thereon  (2  R. 
S.  421,  §  68  ;  Id.  735,  §  14),  or,  if  the  evidence  warranted  it, 
they  might  have  found  the  prisoner  not  guilty  of  murder  in 
the  first  degree,  but  guilty  of  either  murder  in  the  second 
degree  or  of  manslaughter  (2  R.  S.  702,  §  27 ;  Dedieu  v.  The 
People,  22  N.  Y.  Rep.  178). 

Having  found  a  general  verdict  upon  an  indictment  charg- 
ing the  prisoner  with  having  committed  the  crime  of  murder 
in  the  first  degree,  the  court  below  were  right  in  pronounc- 
ing the  judgment  upon  the  record  {Com.  v.  Gardner,  11 
Gray,  438 ;  White  v.  Com.,  6  Binn.  179 ;  Com.  v.  Flanagan^ 
7  Watts  &  Serg.  415 ;  Johnson  v.  Com.,  12  Harris.  586). 

There  have  been,  apparently,  conflicting  decisions  on  this 
subject  in  some  of  the  western  States,  but  they  proceed  on 
peculiar  statutes,  and  ought  not,  therefore,  to  influence  oar 
determination. 

The  judgment  should  be  affirmed! 


Statb  v.  Fabball.  65 
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CoNKBcncuT,  I860, 


State  v.  Farrall. 

Under  the  staiote  which  provides  that  any  perpon  who  shall  disturb  or  break  the 
peace  by  tanmltnous  and  offeosive  carriage,  threatening,  traducing,  quarrelling^ 
with,  challenging,  assaulting  and  beating  any  other  person  shall  be  punished  by 
fine,  or  imprisonment,  or  both,  the  court  refuse^  to  charge,  on  request,  that,  to 
oonstitute  the  offence;  such  conduct  on  the  part  of  the  defendant  must  be  proved, 
as  would  amount  to  an  assault  or  battery  at  common  law,  but  did  charge  that, 
there  eould  be  a  violation  of  the  statute  without  either  an  assault  or  a  battery 
being  committed.    Edd,  that  the  charge  was  correct. 

Motion  for  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wait  <ft  Pratiy  for  the  motion. 

WiUeyy  State  Attorney,  and  Brandegree^  opposed. 

HiNMAN,  J.  The  defendant  was  complained  of  and  pros- 
ecuted by  a  single  grand  juror,  for  a^  breach  of  the  statute 
which  provides  that  any  person  who  shall  disturb  or  break 
the  peace  by  his  tumultuous  and  offensive  carriage,  threaten- 
ing, traducing,  quarrelling  with,  challenging,  assaulting  and 
bating  any  other  person,  shall  be  punished  by  fine,  or  im- 
prisooment,  or  both.  The  case  on  appeal  was  tried  in  the 
Superior  .Court,  and  the  court  was  asked  to  charge  the  jury 
that,  to  constitute  the  offence,  such  conduct  on  the  part  of 
the  defendant  must  be  proved,  as  would  amount  to  an 
assault  or  battery  at  common  law.  This  was  refused,  and 
the  contrary  doctrine,  that  there  could  be  a  violation  of  the 
statute  without  either  an  assault  or  a  battery  being  commit- 
ted, was  given  to  the  jury  as  the  law. 

The  defendant  asks  for  a  new  trial  on  the  ground  that  this 
charge  was  erroneous,  and  her  counsel  refer  us  to  a  remark 
of  Judge  Swift,  in  his  System,  upon  which  they  place  much 
reliance  (2  Swift's  System,  341),  to  the  effect  that,  under  the 
statutiB  as  it  then  existed,  it  was  necessary  that  the  conduct 
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Bhoald  be  such  as  to  constitute  an  assault  or  a  battery  at 
common  law,  in  order  to  amount  to  a  breach  of  the  peace 
under  it.  We  think,  however,  that  the  weight  which  would 
otherwise  attach  to  the  opinion  of  so  eminent  a  judge,  is  much 
diminished,  if  not  entirely  removed  in  this  case,  by  the  cir- 
cumstance that  the  intimation  of  any  such  opinion  is  wholly 
omitted  in  his  Digest,  written  at  a  much  later  period,  when 
his  opinions  may  be  supposed  to  have  been  more  fully  ma- 
tured ;  ^ince  it  can  hardly  be  supposed  that,  on  his  recon- 
iJidering  the  same  subject,  he  w6uld  entirely  omit  the 
statement  of  so  important  a  part  of  the  law,  if  there  was 
then  in  his  mhid  no  doubt  of  the  soundness  of  his  previ- 
ously expressed  opinion.  In  the  statute  in  force  when 
Judge  Swift's  System  was  publisTied,  there  was  superadded 
to  the  public  punishment  of  this  offence  a  provision  that  the 
offending  party  should  pay  to  the  party  hurt  or  stricken 
just  damages,  which  Judge  Swift  thought  had  the  effect  to 
restrain  the  generalty  of  the  words  describing  the  offence, 
since  there  could  not  properly  be  said  to  be  a  party  hurt  or 
stricken  unless  an  assault  was  committed.  This  provision 
has  now,  however,  been  removed,  and  it  may  well  be  doubted 
whether  he  would  have  retained  his  former  opinioQ  after 
such  an  alteration  of  the  statute.  But,  however  this  may 
be,  we  regard  the  language  of  the  statute  as  so  plain,  that 
upon  no  {^.ir  construction  can  the  various  other  acts,  speci- 
fied as  modes  by  which  the  peace  may  be  disturbed  or  broken, 
be  regarded  as  so  connected  with  or  dependent  upon  the 
''assaulting,  beating  or  striking,"  as  to  allow  of  a  brt?ach 
of  the  statute  by  the  latter  acts  only,  or  by  the  former  only 
in  connection  with  them.  Many  of  the  other  acts  may  be  as 
offensive  to  the  good  order  and  quiet  of  the  community  as 
many  very  serious  assaults,  and  probably  more  injurious  to 
the  public  morals.  It  appears  to  us,  therefore,  that  while 
there  is  the  same  occasion  for  a  statute  against  the  acts  spe- 
cified as  public  offences,  as  there  is  against  assaults,  and  as 
they  are  named  in  the  same  sentence  with  assaults,  as  acts 
or  conduct  that  may  amount  to  a  breach  of  the  peace,  we 
have  no  right  to  say  that  a  breach  of  the  peace,  or,  more 
properly  perhaps,  a  breach  of  the  statute,  cannot  be  commit- 
ted in  the  manner  thus  specified.  And  we  are  informed  that 
the  Superior  Court  has  repeatedly  taken  this  view  of  the 
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Btatnte,  and  sustained  prosecutions  under  it  when  no  assault 
or  battery  wa3  proved ;  whicli  we  have  never  known  to  be 
complained  of  except  in  this  instance. 

We  do  not  perceive  the  force  of  the  argument  derived  from 
the  supposed  danger  of  intrusting  the  courts  with  so  broad 
a  discretion  as,  it  is  said,  will  be  vested  in  them  under  this 
statute.  The  remedy  for  any  evil  of  that  kind  is  quite  ob- 
vious, and  very  sure  to  be  applied  as  soon,  at  least,  as  the 
evil  can  be  made  to  appear. 

We  therefore  advise  the  Superior  Court  not  to  grant  a  new 
trial. 

In  this  opinion  the  other  judges  concurred. 


New  trial  not  advised. 


•  SUPREME  COURT. 

Vermont,  1861. 


State  v.  Walker. 

The  offence  being  charged  in  the  language  of  the  statute,  as  a  general  rule,  is  suffi- 
cient ;  Uiere  are  exceptions  to  the  rule,  but  this  case  does  not  come  within  any 
of  them. 

The  indictment  alleged  the  burning  of  a  manufactory.  The  word  manufactory  has 
51  clear  and  well-defined  meaning,  and  one  well  understood ;  no  one  could  doubt 
what  was  intended  when  the  indictment  charged  the  burning  of  a  manufactory. 
The  meaning  of  the  term  is  as  well  understood  as  that  of  house  or  bam. 

The  rule  is  weU  settled,  that  a  confession  must  never  be  received  in  evidence  where 
the  respondent  has  been  influenced  by  any  threat  or  promise. 

This  was  a  case  of  arson.  On  the  trial  the  prosecution 
offered  as  evidence  a  confession  of  the  prisoner,  made  to 
Greenbank,  the  owner  of  the  burnt  building,  in  regard  to  his 
setting  fire  to  the  building  in  question.  This  was  objected 
to  on  the  part  of  the  prisoner,  but  admitted  by  the  court  on 
the  ground  that  said  confessions  were  made  voluntarily,  and 
oot  by  reason  of  inducements  held  out  to  him.  To  this  an 
exception  was  taken. 

The  confession  received  in  evidence  is  recited  in  the  opin- 
ion of  the  court. 
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WasTiburn  &  Marshy  for  prisoner. 

William  Rounds^  State  Attorney,  for  prosecution. 

PrERPOiNT,  J.  The  motion  in  arrest,  we  think,  was  prop- 
erly overruled.  The  offence  is  charged  in  the  language  of 
the  statute  creating  the  offence  and  under  which  the  indict- 
ment was  found.  This,  as  a  general  rule,  is  sufficient ;  there 
are  exceptions  to  the  rule,  but  this  case  does  not  come  within 
any  of  them.  The  word  manufactory  has  a  clear  and  well- 
defined  meaning,  and  one  well  tinderstood ;  no  one  could 
doubt  what  was  intended  when  the  indictment  chai^ged  the 
burning  of  a  manufactory.  The  meaning  of  the  term  is  as 
well  understood  as  that  of  house  or  barn. 

The  testimony  introduced  of  the  confession  of  the  respon- 
dent, made  to  Gfreenbank,  and  his  testimony  before  the  ex- 
amining magistrate,  we  think,  should  have  been  excluded. 

Since  the  case  of  the  State  v.  Phelps  (11  Vt.),  the  rule  has 
been  regarded  as  settled  in  this  Stat^,  '^hata  confession 
must  never  be  received  in  evidence  when  the  respondent  has 
been  influenced  by  any  threat  or  promise,"  and  in  practice 
this  rule  has  been  rigidly  adhered  to,'  and  its  Hsubstantial 
correctness  is  not  now  questioned.  But  it  is  claimed  that 
the  evidence  introduced  into  the  court  below,  and  which  is 
spread  upon  the  record,  and  under  which  the  confessions 
were  admitted,  shows  that  no  threat,  promise,  or  induce- 
ment were  made  or  held  out  to  the  respondent,  that,  could 
have  influenced  him  in  making  the  confession  ;  but  that  he 
acted  voluntarily.  In  looking  at  the  whole  testimony,  we 
are  led  to  a  different  conclusion.  It  appears  that  GFreenbank, 
who  was  injured  by  the  flre,  had  once  caused  the  respon- 
dent to  be  arrested.  That  on  examination  nothing  was 
proved  against  him,  and  he  was  discharged.  Within  two 
or  three  days,  Grreenbank  induced  the  authorities  to  arrest 
him  again,  under  the  belief  that  if  he  was  confined  in  jail, 
he  would  ''own  up,"  to  use  his  own  expression.  He 
was  again  arrested,  and  for  want  of  bail,  was  sent  to  jail. 
After  he  was  arrested  and  before  his  examination,  Mo- 
rey,  the  officer  who  held  the  warrant,  and  had  him  in 
charge,  told  him  that  if  he  knew  anything  about  the  fire, 
either  that  Brierly  bad  anything  to  do  with  it,  or  set  him  on. 
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the  best  thing  he  coold  do  was  to  own  up  before  his  trial, 
and  told  him  that  if  he  wanted  to  say  anything  to  him  (the 
ofScer)  and  would  tell,  he  would  help  him  if  he  could. 
Within  a  few  days  after  he  was  imprisoned,  he  sends  for 
Greenbank  by  letter,  saying,  substantially,  that  he  would 
give  him  information  as  to  Brierly.  When  Greenbank  wenc 
to  see  him,  he  commenced  by  saying  to  him  ''  that  he  wanted 
hioi  to  tell  the  truth  just  as  it  was;  that  it  would  be 
better  for  him ;  that  they  had  got  Brierly,  and  probably 
they  would  both  be  tried  that  day,  and  that  it  would  be 
better  to  tell  the  truth  just  as  it  was,  for  if  Brierly  should 
get  the  start  of  you  it  may  go  hard  with  you.  You  are 
a  young  man,  and  it  would  be  better  for  you  to  tell  it 
just  as  it  is;  he  said  he  would,  etc."  This  is  clearly  hold- 
ing out  an  inducement  to  make  a  disclosure  of  some 
kind.  He  is  told  that  it  will  be  better  for  him  to  do  'so. 
It  is  also  intimated  that  if  he  does  not,  Brierly  may,  and 
that  might  injure  him.  How  he  was  to  be  benefited  in 
the  one  case  or  injured  in  the  other,  was  not  stated.  This 
very  naturally  would  not  be  without  its  eifect  on  a  young 
person  situated '  as  the  respondent  was ;  he  was  suspected 
and  in  jail  and  wanted  help.  When  told  that  help  lay  in  a 
particular  direction,  he  was  ready  to  take  that  direction 
without  stopping  to  inquire  or  consider  how  it  was  going  to 
relieve  him,  or  whether  that  would  probably  be  the  result. 
Hope  induces  hitai  to  seize  the  first  straw  that  comes  in  his 
way.  But  it  is  said  these  were  only  inducements  to  tell  the 
tnUhj  and  had  no  tendency  to  induce  a  confession  that  was 
not  true.  This  is  true  to  the  ear  of  the  respondent,  but  it  is 
not  so  to  his  understanding.  He  has  already  asserted  his 
innocence,  and  on  that  stands  committed  for  trial.  He  is 
now  told  that  it  will  be  better  for  him  to  tell  the  truth. 
Does  he  understand  from  that,  or  does  the  person  making 
the  statement  intend  him  to  understand,  that  it  will  do  him 
any  good  to  rc^^assert  his  innocence  ?  Certainly  not.  The 
person  making  the  statement  does  it  because  he  believes  or 
sus])ects  he  has  not  told  the  truth.  And  the  prisoner  under- 
stands that  whether  he  is  innocent  or  not,  it  will  in  some 
way  better  his  condition  to  tell  a  different  story. 

These  inducements  are  rarely  made  to  elicit  what  the  party 
offering  them  supposes  to  be  a  falsehood ;  the  intention  is 
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good  ;  but  this  does  not  alter  the  eflfect.  The  prisoner  acts 
upon  them  in  view  of  the  hope  of  benefit,  that  is  held  out, 
without  reference  to  the  motives  that  induced  the  oflPer,  and 
under  the  circumstances  is  so  likely  to  act  upon  them  with- 
out much  reference  to  the  truth  of  bis  confession,  that  courts 
have  uniformly  refused  to  receive  such  confessions  as  evi- 
dence against  him. 

'  The  representations  that  were  made  in  this  case,  calculated 
to  excite  a  hope  of  benefit,  or  fear  of  injury,  were  made  by 
the  person  whose  property  had  been  destroyed,  who  was  ac- 
tive in  instituting  and  prosecuting  the  proceedings,  and  the 
one  who  the  prisoner  would  most  naturally  suppose  could 
benefit  him  in  the  matter,  and  although  he  sustained  no 
official  relation  to  the  proceedings,  still,  he  was  so  far  in- 
terested therein  and  connected  therewith,  that  when  the 
confession  was  made  to  him  it  came  clearly  within  the  rule 
excluding  it.  The  relation  of  the  same  story  on  the  stand 
as  a  witness,  made  the  same  day,  must  be  regarded  as  stand- 
ing on  the  same  ground  with  the  confession  to  Greenbank  ; 
it -was  in  fact  only  carrying  out  the  suggestions  of  Green- 
bank,  and  doing  what  he  considered  necessary  to  avail  him- 
self of  the  anticipated  benefits,  and  must  have  been  made 
under  the  same  influences. 

Again  it  is  said  the  judgment  of  the  County  Court  that 
the  confession  was  voluntary,  and  admitting  it  as  evidence, 
are  conclusive  and  cannot  be  revised  by  this  court. 

There  is  a  class  of  cases  when  the  testimony  as  to  the 
promise,  threat,  or  inducement  is  conflicting,  and  when  the 
County  Court  must  pass  upoa  the  character  and  weight  of 
the  testimony  upon  each  ^de,  in  order  to  determine  whether 
the  confession  is  voluntary  or  not,  that  their  decision  would 
be  final.  But  in  a  case  like  the  present,  where  there  is  no 
conflict  in  the  testimony,  or  dispute  about  the  facts,  the  de- 
cision of  the  County  Court  admitting  the  testimony  may  be 
revised  in  this  court.  It  was  in  this  manner  that  this  question 
was  brought  before  the  Supreme  Court  in  the  case  of  the 
State  V.  Phelps,  before  referred  to. 

Judgment  of  the  County  Court  reversed,  new  trial  granted 
and  the  case  remanded. 
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SUPREME  COURT. 

New  Yobk,  1868. 
Fourth  DUtrict  —  Qeneral  T«niL 


The  People  v.  Haynes. 

It  is  mmadeflBary  to  state  in  an  indictment  the  names  of  the  jurors  by  whom  it  was 
foond.    (Following  The  People  ▼.  Bennett,  1  Caioen'a  Criminal  JReporta,  1.) 

Tlie  indictment  charged  that  the  prisoner  "  unlawfully,  maliciously,  and  feloniously 
in  the  night  time,  did  set  fire  to  a  certain  grist-mill:"  Seld,  that  this  language 
was  eqaivalent  to  a  charge  that  the  aclj  was  wilfully  dona 

It  was  alleged  that  the  defendant  "  set  fire  to  a  certain  grist-mill,  then  and  there  be- 
ing, owned  by  and  in  possession  of  one  Frederick  Whittlesey."  Beld,  that 
this  was  sufficient  to  meet  the  requirements  of  the  statute  as  regards  the  crime 
of  arson  in  the  third  degree,  which  declares  the  wilful  setting  fire  to  "  a  grist- 
mill to  be  arson  in  the  third  degree." 

It  is  a  well  settled  rule,  not  to  be  departed  from  in  criminal  cases  especially,  that  no 
iasae  shall  be  decided  against  a  citizen  without  testimony  equivalent,  at  least, 
to  that  of  one  credible  witness.  Therefore,  verdicts  rendered  on  the  testimony 
of  confederates,  wholly  uncorroborated,  are  of  doubtful  propriety,  and  will  not 
in  general  be  allowed  to  stand,  if  the  witness  be  otherwise  at  all  impeached. 

The  corroboration  of  an  accomplice  oaght  to  be  as  to  some  fact  or  facts,  the  truth  or 
falsehood  of  which  go  to  prove  or  disprove  the  offence  charged  against  the  pris- 
oner and  the  confirmation  of  the  accomplice,  in  some  fact  which  goes  to  fix  the 
guilt  on  the  particular  person  charged. 

The  refusal  to  allow  the  defendant  to  show  that  the  character  of  a  witness  was  bad 
and  that  they  would  not  then  believe  her  under  oath,  was  error.  The  present 
character  is  the  point  in  issue.  What  the  character  formerly  had  been  is  rele- 
vant only,  as  it  blends  with  the  continuous  web  of  life  and  tinges  its  present 
texture. 

If  the  above  ruUng  was  based  upon  the  fact  that  the  number  of  impeaching  witnes- 
ses had  been  limited  to  six  on  a  side,  it  was  also  error.  Limiting  the  number  of 
witneaser  to  be  called  did  not  limit  the  right  of  cross-examination.  And  it  was 
keldf  that  the  defendant  was  entitled  to  the  same  right  of  cross-examination  as 
if  no  ruling  had  been  made  in  regard  to  the  number  of  witnesses  on  the  subject 
of  impeachment 

The  prisoner  was  tried  and  convicted  of  arson,  in  the  third 
degree.  The  charge  was  that  Haynes,  the  defendant,  "un- 
lawfully, maliciously,  and  feloniously  in  the  night  time,  did 
8«t  fire  to  a  certain  gristmill." 

On  the  trial  Margaret  A.  Bronk  testified  that  she,  at  the 
request  and  persuasion  of  the  defendant,  set  fire  to  the  grist- 
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mill.  She  testified  as  to  her  criminal  intimacy  with  the  de- 
fendant; that  the  defendant  asked  her  to  persuade  her 
husband  to  set  fire  to  the  mill,  which  she  attempted  but  he 
refused  ;  she  also  testified  that  the  defendant  had  given  her 
money  at  various  times,  and  on  one  occasion  four  ten  dollar 
bills,  tha];  she  paid  one  Stevens  ten  dollars  and  paid  the 
balance,  thirty  dollars,  to  Westfall.  Stevens  was  called  by 
the  people,  and,  under  objection,  confirmed  the  relation  of 
Mrs.  Bronk. 

At  the  close  of  the  trial  the  counsel  for  the  prisoner  asked 
the  court  to  direct  the  jury  to  acquit  the  defendant,  on  the 
grounds : 

1.  That  the  indictment  did  not  contain  the  names  of  the 
jurors  by  whom  it  was  found.  • 

2.  That  it  does  not  charge,  that  the  setting  fire  to  the 
building  was  wilfully  done. 

3.  That  it  does  not  charge  expressly  or  by  implication, 
that  the  building  alleged  to  have  been  burned  was  not  the 
subject  of.  arson  in  the  first  degree. 

The  court  declined  so  to  direct,  and  the  counsel  excepted. 

Exceptions  were  taken  by  counsel  for  the  prisoner  to  ad- 
missions and  rejections  of  evidence ;  to  parts  of  the  charge 
and  refusals  to  charge ;  all  of  which  are  referred  to  in  the 
opinion  of  the  court. 

John  L.  SiUj  district  attorney. 

iT.  0.  Moak  and  Henry  Smithy  for  the  defendant. 

By  the  Courts  Bookes,  J.  The  refusal  of  the  court  to  di- 
rect an  acquittal  of  the  defendant  was  manifestly  right.  It 
was  unnecessary  to  state  in  the  indictment  the  names  of  the 
jurors  by  whom  it  was  found.  This  was  expressly  decided 
in  the  case  of  The  People  agt.  Bennett  (37  N.  Y.  117).  The 
second  objection  urged,  that  the  indictment  omits  to  charge 
that  the  setting  fire  to  the  building  was  wilfully  done,  was 
not  well  founded  in  fact.  It  was  charged  that  Haynee 
*' unlawfully,  maliciously,  and  feloniously  in  the  night 
time,  did  set  fire  to  a  certain  grist-mill."  This  language  is 
equivalent  to  a  charge  that  the  act  was  wilfully  done.  It 
is  in  point  of  fact,  a  charge,  that  it  was  designed^  intended. 
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hence  wUfnl.  The  third  ground  of  objection  is  also  unten- 
able. The  charge  is  that  the  defendant  "€et  fire  to  a  certain 
grist-mill,  then  and  there  being,  owned  by  and  in  possession 
of  one  Frederick  Whittlesey."  This  was  suflBcient  to  meet 
the  requirements  of  the  statute  as  regards  the  crime  of  arson 
in  the  third  degree,  which  declares  the  wilful  setting  fire  to 
"a  grist-mill  to  be  arson  in  the  third  degree." 

The  case  was  plainly  one  for  the  jury  on  the  evidence.  It 
would  have  been  manifestly  improper  to  have  taken  it  from 
them  on  any  of  the  grounds  urged.  It  is  true  the  only,  evi- 
dence to  establish  the  guilt  of  the  party,  was  the  uncorrobo- 
rated testimony  of  a  confederate  in  the  crime.  But  whatever 
opinion  the  court  may  .have  entertained  in  regard  top  the  in- 
tegrity and  reliability  of  the  witness,  the  question  of  guilt 
or  innocence  was  for  the  jury.*  The  witness  was  not  incom- 
petent to  testify  because  an  accomplice,  such  admitted  fact 
affected  her  credibility  only,  and  it  was/or  the  jury  to  say, 
whether  her  statement  was  credible  and  a  safe  reliance  for  a 
verdict  against  the  party  charged.  Such  is  now  the  settled 
rule  in  this  State,  even  where  the  accomplice  stands  entirely 
uncorroborated.  Mr.  Justice  Beardsley  remarked  in  The 
People  agt.  Costdlo  (1  Denio,  83),  that  "although  it  had 
often  been  said  by  judges  and  elementary  writers,  that  no 
person  should  be  convicted  on  the  testimony  of  an  accom- 
plice, unless  corroborated  by  other  evidence,  still  there  is  no 
such  inflexible  rule  of  law.  It  is  a  question  for  the  jury, 
who  are  to  pass  upon  the  credibility  of  an  accomplice,  as 
they  must  upon  every  other  witness."  He  adds,  *^  his  state- 
ments are  to  be  received  with  great  caution,  and  the  court 
should  always  so  advise ;  but  after  all,  if  his  testimony  car- 
ries conviction  to  the  mind  of  the  jury  and  they  are  fully 
convinced  of  its  truth,  they  should  give  the  same  effect  to 
such  testimony  as  should  be  allowed  to  that  of  an  unim- 
peached  witness,  who  is  in  no  respect  implicated  in  the 
offence."  This  language  of  Mr.  Justice  Beardsley  was 
quoted  with  approval  in  HasJcins  agt.  The  People  (16  N.  Y. 
344r-352).  Judge  Comstook  said  in  The  People  agt.  Doyle 
(21  N.  Y.  578-9),  "  there  is  no  rule  of  law  which  prevents  a 
conviction  on  the  testimony  of  an  accomplice  alone.  The 
utmost  caution  should  undoubtedly  be  exercised ;  but  juries 
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are  nevertheless  at  liberty  to  cohvict  on  the  ansupported 
testimony  of  a  confederate  in  the  crime. 

To  the  same  effect  are  the  remarks  of  Mr.  Justice  Ingra- 
ham,  in  Dunn  agt.  The  People  (5  Park.  C.  R.  120 ;  see  also 
1  Greenleaf  on  Ev.,  §§  380,  381).  But  notwithstanding  the 
jury  may  convict  on  the  unsupported  testimony  of  an  ac- 
complice, yet  it  is,  as  remarked  by  Mr.  Greenleaf,  so  gener- 
ally the  practice  on  the  trial  for  the  court  to  advise  an 
acquittal,  in  absence  of  the  corroborating  proofs,  that  its 
omission  would  be  regarded  as  an  omission  of  duty  on  the 
part  of  the  judge  ;  and  the  same  learned  writer  on  the  law 
of  evidence  adds  that,  so  great  respect  is  always  paid  by  the 
jury  t(f  such  advice  from  the  bench,  that  it  may  be  regarded 
as  the  settled  course  of  practice,  not  to  convict  in  any  case 
of  felony  upon  the  sole  and  uncorroborated  testimony  of  an 
accomplice. 

It  is  a  well  settled  rule,  not  to  be  departed  from  in  crimi- 
nal cases  especially,  that  no  issue  shall  be  decided*  against  a 
citizen  without  testimony  equivalent,  at  least,  to  that  of  one 
credible  witness.  Therefore,  verdicts  rendered  on  the  testi- 
mony of  confederates,  wholly  uncorroborated,  are  of  doubt- 
ful propriety,  and  will  not  in  general  be  allowed  to  stand,  if 
the  witness  be  otherwise  at  all  impeached. 

Itr  was  the  manifest  duty  of  the  jury  in  this  case,  to  scan 
the  testimony  of  Mrs.  Bronk  with  the  utmost  severity.  In 
addition  to  the  fact  that  she  admitted  herself  to  be  a  felon, 
she  was  shown  to  be  unblushing  in  her  immoralities  and  no- 
toriously untruthful ;  while  several  witnesses  testified  to  the 
contrary,  not  one  of  the  eleven,  who  spoke  to  her  general 
character,  gave  the,  opinion  that  she  was  tJien  a  credible 
and  reliable  person.  She  was  also  contradicted  in  her  state- 
ments, given  as  a  witness,  on  the  stand.  Nor  does  her  story 
commend  itself  to  the  fullest  credence  by  reason  of  its  in- 
herent probability.  It  is  difficult,  if  not  impossible,  to  find 
a  motive  for  the  crime.  There  was  no  ill-feeling  existing 
between  the  defendant  and  Whittlesey,  the  owner  of  the 
mill,  to  excite  hatred  or  induce  revenge.  Their  relations 
were  friendly.  The  defendant  had  no  direct  interest  to  be 
subserved  by  its  destruction.  The  remote  hope,  as  stated 
by  Mrs.  Bronk^  that  he  might  obtain  the  mill-seat,  should 
the  mill  be  burned,  was  infinitely  weak  as  an  inducement  to 
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coinmit  a  high  crime.  His  chance  -to  obtain  it  wonld  then 
be  one  in  common  with  all  his  neighbors,  and  others  who 
might  desire  to  secure  it  by  fair,  open  purchase.  The  de- 
struction of  the  mill  gave  him  no  advantage  over  other  com- 
petitors for  the  site.  Again,  she  testified  that  the  defendant 
wanted  her  to  get  her  husband  to  burn  the  mill  for  him. 
That  she  mentioned  the  subject  to  him,  and  he  refused,  say- 
ing that  the  defendant  hadnH  money  enough  to  hire  him  to 
do  it;  that  he  could  not  get  him  to  State's' prison.  Was  it 
not  strange,  indeed,  that  the  defendant  should  seek  the  aid 
of  a  man  in  the  commission  of  a  crime,  whose  jealousy  and 
hatred  were  already  aroused  by  reason  of  his  known  inti- 
macy with  his  wife?  Would  he  not  be  cautious  about  put- 
ting himself  in  that  man's  power?  Mrs.  Bronk  says,  the 
defendant  then  persuaded  hereto  burn  the  mill.  Was  it  not 
strange  that  he  should  put*  himself  in  her  power?  Why 
not  do  the  act  himself,  and  avoid  the  risk  of  having  his  pur- 
pose known  to  others?  He  did  not  seek  to  avoid  suspicion 
by  absence,  for  Mrs.  Bronk  says  he  was  at  or  near  the  mill 
when  she  applied  the  match,  and  he  must,  therefore,  have 
fled  from  it  with  her,  or  at  the  same  time  she  did.  It  was 
ill  proof  that  he  was  at  his  own  house  when  the  alarm  was 
given. 

Now,  in  this  condition  of  the  case,  the  jury  must  have 
been  in  some  doubt,  some  perplexity  as  to  the  propriety  of 
convicting  on  the  testimony  of  this  confederate.  They  are 
presumed  to  have  been  warned  by  the  court  of  the  danger 
attending  a  conviction  on  testimony  from  a  source  confess- 
edly corrupt.  They  doubtless  examined  the  evidence  with 
great  care,  as  they  had  been  instructed,  and  were  bound  to 
do,  considering  every  minute  circumstance  tending  in  the 
leajst  degree  to  a  corroboration  of  the  statement  made 'by  the 
witness.  They  would  be  undoubtedly  influenced  by  slight 
confirmatory  facts,  very  little  would  turn  the  scale  and  con- 
trol the  verdict.  A  just  regard  to  the  rights  of  the  accused, 
therefore,  demands  an  observance  of  the  strictest  rules  in 
the  admission  and  rejection  of  evidence.  Let  us  now  see  if 
any  evidence  was  improperly  admitted  bearing  on  the  ques- 
tion of  corroboration. 

Mrs.  Bronk  testified  that  the  defendant  promised  her  four 
hundred  dollars  if  she  would  burn  the  mill ;  which  sum 
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woald  buy  for  her  a  place  she  desired  to  purchase.  It  seems 
that  the  place  was  owned  by  Westfall,  for  whom  Stevens 
was  agent. 

She  farther  testified  that  soon  after  the  fire,  Stevens  called 
on  her  and  inquired  if  she  wanted  the  place ;  whereupon 
she  went  to  the  defendant  at  her  paper  mill,  and  obtained 
from  him  forty  dollars, — four  ten  dollar  bills ;  that  she  paid 
Stevens  ten  dollars,  and  afterwards  went  to  Quaker  Street 
to  complete  the  transaction,  and  then  paid  the  balanee  of 
the  money,  thirty  dollars,  to  Westfall.  Stevens  was  called 
and  testified  that  Mrs.  Bronk  gave  him  ten  dollars,  a  ten 
dollar  bill,  to  bind  the  bargain  for  the  place ;  then  arranged 
with  him  to  meet  him  at  Quaker  Street  to  complete  the 
transaction  for  the  property ;  and  that  they  met  at  Quaker 
Street,  pursuant  to  the  arrangement ;  and  then  she  paid 
three  ten  dollar  bills  to  Westfall' s  agent.  All  and  every 
part  of  this  evidence  was  admitted  against  the  defendant's 
objection.  If  the  evidence  tended  to  corroborate  Mrs.  Bronk 
in  any  material  part  of  her  testimony  it  was  properly  ad- 
mitted, otherwise  its  admission  was  error  inasmuch  as  it  was 
urged  upon  the  consideration  of  the  jury  as  matter  of  cor- 
roboration, and  doubtless,  to  a  greater  or  less  extent,  influ- 
enced their  verdict.  'Unquestionably  this  evidence  tended 
to  prove  that  Mrs.  Bronk  told  the  truth  in  several  particu- 
lars. But  that  alone  was  not  sufficient  to  authorize  its  ad- 
mission as  corroborating  proof.  As  was  said  in  Sex  agt, 
Addis  (6  Car.  &  P.  338),  ^^  the  corroboration  of  an  accom- 
plice ought  to  be  as  to  some  fact  or  facts,  the  truth  or  false- 
hood of  which  go  to  prove  or  disprove  the  offence  charged 
against  the  prisoner."  To  the  same  effect  is  the  decision  in 
The  Com.  agt.  Bosworth  (22  Pick.  397) ;  also  in  Jiex  agt. 
Webb  ifi  Car.  &  P.  595);. and  also  in  Bex  agt.  Wiikes  (7 
Car.  &  P.  272).  In  the  latter  case,  Aldebson,  B.  ,  says : 
*'tbe  confirmation  which  I  always  advise  juries  to  require, 
is  a  confirmation  of  the  accomplice  in  some  fact  which  goes 
to  fix  the  guilt  on  the  particular  person  charged."  I  am 
aware  that  there  are  cases  holding  that  the  confirmatory 
proof  need  not  in  all  instances  affect  the  identity  of  the  ac- 
cused, or  necessarily  connect  him  with  the  offence  charged. 
But  the  decisions  above  cited  are  now  held  better  to  accord 
with  sound  principles  of  law.    It  seems,  therefore,  that  if 
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corroborating  evidence  be  admitted,  it  must  be  such  as  has 
some  necessary  connection  with  the  g ail t  of  the  party 
charged,  or  of  the  correctness  of  the  statement  of  the  ac- 
cessory in  relation  to  such  evidence.  True  a  party  may 
be  convicted  (although  he  in  general  will  not  be),  on 
the  uncorroborated  evidence  of  an  accomplice,  but  if  the 
case  is  to  be  strengthened  by  corroborating  proof,  the  rights 
of  the  accused  should  not  be  prejudiced  by  confirmation 
on  immaterial  points,  or  as  to  facts  which  in  no  way  con- 
nect him  with  the  offence.  Mrs.  Bronk  testified,  that  the 
defendant  agreed  to  arrange,  and  in  fact  arranged,  the  com- 
combustibles,  left  the  window  open  for  her  to  enter,  placed 
a  box  under  the  window,  to  render  access  easy, — was  near 
the  mill  when  she  set  the  fire  and  left  the  building,  that  he 
then  signaled  her.  All  these  facts  were  material  on  the 
question  of  the  defendant's  guilt,  and  proof  of  either,  on  the 
testimony  of  another  person,  would  have  been  admissible  to 
corroborate  Mrs.  Bronk.  So  too  the  fact  of  giving  her  money 
soon  after  the  fire,  Bhe  having  sworn  that  he  agreed  sojto  do, 
if  an  unusual  circumstance,  or  if  the  sum  was  unusual  ia 
amount,  might  be  admissible.  But  the  fact  proved  by 
other  witnesses,  that  the  mill  was  burned  at*  the  time  she 
stated,  was  no  corroboration  of  her  testimony  that  it  was 
burned  at  the  defendant's  instigation.  She  also  swore  that 
she  met  the  defendant  on  the  evening  of  the  fire,  in  the 
street  and  at  her  house,  when  the  perpetration  of  the  crime 
was  arranged  between  them ;  for  him  to  meet  her  at  her 
house  or  openly  in  the  street  was  no  unusual  circum- 
stance. Would  other  proof  of  the  fact,  that  they  so  met 
have  been  corroborating  evidence  on  the  issue  of  the  de- 
fendant's guilt  1  Clearly  not.  But  of  what  they  said,  if 
overheard,  and  if  it  comported  with  her  statement  as  to  the 
arrangement  to  commit  the  crime,  would  have  been  corrob- 
orating evidence.  So,  too,  proof  by  other  witnesses  of  their 
intimacy,  while  it  corresponded  with  her  testimony  as  to 
that  fact,  did  not  corroborate  her  on  the  material  point  in 
issue.  It  seems  to  follow  that  proof  of  the  simple  fact,  that 
the  defendant  gave  her  money,  which  it  appeared  he  was  ac- 
customed to  do,  and  especially  of  the  more  remote  and  irrel- 
evant circumstance  that  she  paid  that  or  similar  money  to 
third  persons  just  as  she  testified  she  did,  was  not  corrobo- 
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rating  evidence  that  he  employed  hen  to  commit  the  felony. 
Perhaps  it  was  admissible  to  show  that  he  in  fact  gave  her 
money ;  but  Considered  in  connection  with  the  additional 
fact  that  he  was  accustomed  so  to  do,  it  rested  on  the  ex- 
treme verge  of  propriety. 

The  remaining  evidence  introduced  with  a  view  to  cor- 
roboration, that  she  arranged  to  meet  a  third  person  at 
Quaker  Street  to  close  the  arrangement  for  the  place,  and 
that  she  in  fact  paid  similar  money  to  that  she  said  she  re- 
ceived from  the  defendant  to  third  persons,  was  clearly 
remote  and  irrelevant  to  the  issue.  This  evidence  was  im- 
properly admitted ;  and  it  was  of  a  character,  as  the  case 
stood  before  the  jury,  likely  to  aflfect  their  verdict.  Its  ad- 
mission was  therefore  error. 

It  is  also  insisted  that  evidence  bearing  on  the  question  of 
the  credability  of  Mrs.  Bronk  was  improperly  excluded. 
The  defence  sought  to  'impeach  the  witness  by  evidence  of 
general  character ;  six  witnesses  were  introduced,  each  of 
whom  swore  that  her  character  was  bad ;  that  her  reputa- 
tion for  truth  was  bad,  and  had  been  for  a  period  extending 
back  almost  to  her  childhood  ;  that  they  would  not  believe 
her  on  oath.  • 

Counter  evidence  was  given  on  the  part  of  the  people  by 
five  witnesses,  who  testified  that  they  were  acquainted  with 
her  character,  and  that  they  would,  prior  to  the  fire  and  to 
her  arrest,  have  believed  her  on  oath. 

On  cross-examination  of  two  of  these  witnesses,  the  de- 
fendant's counsel  sought  to  show  that  her  character  at  the 
time  she  testified  was  bad,  and  that  they  would  not  then  be- 
lieve her  on  oath.  This  evidence  was  objected  to  :  1st.  On 
the  ground  that  the  inquiry  should  be  limited  to  what  her 
character  was  before  the  fire :  2d.  That  the  number  of  im- 
peaching witnesses  had  been  limited  by  the  court  to  six  on 
£C  side,  and  that  the  defendant  had  exhausted  his  full  com- 
plement. The  objection  was  sustained  and  tlie  evidence  ex- 
cluded. If  excluded  on  the  ground  of  objection,  it  was 
manifest  error.  The  jury  were  to  determine  the  credibility 
of  the  witness  at  the  time  she  testified.  The  question  for 
them,  was  whether  she  was  then,  at  the  time  she  spoke,  a 
truthful  and  reliable  witness.  It  was  competent  for  tlie 
district  attorney  to  fix  the  limit  of  his  inquiry  at  some  prior 
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period,  but  the  point  to  be  reached  by  the  proof,  was  for  all 
that,  her  standing  for  tru4;h  and  veracity  at  the  time  she  tes- 
tified. As  was  said  in  Willard  agt.  Ooodnough  (30  Vt.  397), 
it  is  practicably  impossible  to  limit  the  scope  of  the  answer 
to  any  particular  period.  The  testimony,  when  given  under 
such  a  question,  will  bear  more  or  less  ^strongly  upon  the 
present  character  of  the  impeached  witness,  according  as  it 
fixes  the  existence  of  the  bad  charactei>at  a  more  or  less  re- 
cent point  of  time.  *****  The  present  character 
is  the  point  in  issue.  What  the  character  formerly  had 
been  is  relevant  only,  as  it  blends  with  the  gontinuous  web  of 
life  and  tinges  its  present  texture  (See  also  Mucker  agt. 
Beaiy^  3  Ind.  70 ;  Rogers  agt.  Lewis^  19  Ind.  400 ;  Arnold 
agt.  Cohb,  21  Ind.  493). 

So  it  might  be  argued  that  if  Mrs.  Bronk  was  a  person 
whose  statements  upon  oath  were  to  be  credited  before  the 
commission  of  the  felony,  she  was  still,  under,  the  circum- 
stances of  the  case  at  the  time  of  testifying,  also  to  be  cred- 
ited. In  Sleeper  agt.  Van  Middlesworth  (4  Denio,  431),  Judge 
Beardsley  remarked  that  the  law  indulged  a  strong  pre- 
sumption against  any  sudden  change  in  the  moral  as  well 
as  in  the  mental  and  social  condition  of  man  —  tjiat  a  state 
of  mind  once  proved  to  exist,  is  presumed  to  remain  un- 
changed till  the  contrary  appears.  Now  the  district  att<5r- 
ney  proved  Mrs  Bronk  to  be  a  credible  person  in  the  opin- 
ion of  the  witnesses  prior  to  the  fire,  and  rested,  as  well  he 
might,  according  to  Judge  Beardsley,  on  the  presumption 
which  such  opinion  supported.  The  defendant  then  had  a 
right  to  meet  and  overthrow  this  presumption  by  inquiring 
of  the  witnesses,  on  cross-examination,  whether  they  would 
then  believe  her  upon  oath.  If  they  would  not,  the  argu- 
ment and  inference  in  favor  of  her  credibility,  based  on  her 
former  standing  in  community,  were  effectually  overcome. 
And  if  they  would  still  deem  her  credible,  considering  her 
present  general  character,  and  her  sworn  admission  of  guilt, 
surh  fact  was  important  with  a  view  to  test  the  value  of 
their  own  opinion  favorable  to  Mrs.  Bronk's  integrity  as  a 
witness  given  on  their  direct  examination.  It  is  plain,  I 
think,  that  this  was  a  proper  subject  of  inquiry  on  cross- 
examination  of  witne8ses,.who  had  spoken  to  her  credibility 
at  a  period  long  anterior  to  the  trial. 
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But  it  is  to  be  pFQsumed  that  the  evidence  was  excluded 
on  the  ground  of  objection,  secondly  stated,  to  wit,  that  the 
number  of  impeaching  witnesses  had  been  limited  to  six  on 
a  side.  It  was  undoubtedly  competent  for  the  court  to  limit 
the  number  of  witnesses  to  be  examined  on  the  question  of 
general  character..  But  did  such  limitation  as  to  number 
also  limit  the  right  of  cross-examination?  Palpably  it  did 
not,  nor  should  it  have  that  effect — otherwise  the  test  of 
cross-examination  would  be  rendered  valueless.  The  ruling 
as  to  numbers  went  no  further  than  this,  that  each  party 
might  put  six  wij;nesses  on  the  stand  to  speak  to  the  credi- 
bility of  the  person  sought  to  be  impeached.  But  when  on 
the  stand,  the  right  of  examination  and  cross-examination 
should  not  be  infringed. 

Give  the  ruling  the  effect  claimed  for  it,  and  it  would  de- 
prive the  party  against  whom  the  witness  was  called  of  a 
substantial  right,  a  right  to  test  the  capacity,  integrity  and 
means  of  knowledge  possessed  by  the  witness  of  a  cross- 
examination.  The  defendant  was^  therefore,  entitled  to  the 
same  right  of  cross-examination  as  if  no  ruling  had  been 
made  in  regard  to  the  number  of  witnesses  on  the  subject  of 
impeachment,  otherwise  the  limitation  would  be  itself  im- 
proper, inasmuch  as.  it  would  deprive  the  party  against 
wliom  the  witness  was  called  of  a  right  always  deemed  of 
the  utmost  consequence,  a  right  of  full  and  searching  cross- 
examination.  In  my  judgment,  the  cross-examination  was 
here  improperly  abridged.  In  conclusion  it  may  be  re- 
marked, that  when  a  case  is  sought  to  be  established  by  the 
testimony  of  an  accomplice  who  stands  in  the  main,  if  not 
wholly,  uncorroborated,  it  is  due  to  the  party  accused  and 
to  the  cause  of  justice  that  none  but  evidence  clearly  admis- 
sible under  the  severest  test  should  be  allowed,  and  that 
none  in  the  least  bearing  on  the  question  of  credibility,  and 
admissible,  should  be  excluded^  Mr.  Justice  Beardsley 
well  remarked  in  The  People  agt.  White  (14  Wend.  114),  that 
'^when  the  case  is  one  of  delicacy  and  importance  and  the 
evidence  is  nicely  balanced,  and  the  scale  liable  to  be  affected 
by  slight  circumstances,  the  court  will  be  exceedingly  vigi- 
lant in  preventing  any  extraneous  or  irrelevant  matter  from 
being  brought  before  the  jury ;"  the  same  may  also  be  said 
in  regard  to  the  rejection  of  evidence,  which  it  was  the  right 
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of  the  'party  to  lay  before  the  jury  for  their  consideration. 
I^ow,  in  this  case,  the  only  direct  evidence  of  guilt  was 
given  by  a  confederate  in  the  crime.  The  witness  was  a 
conceded  felon.  The  evidence  on  which  the  conviction  was 
predicated  came  from  a  source  admittedly  corrupt.  The 
case  before  the  jury  was  therefore  one  of  extreme  delicacy, 
and  the  accused  had  the  right  to  insist  that  it  should  be  con- 
sidered by  them  without  possible  error  in  the  admission  or 
rejection  of  evidence,  tested  by  the  strictest  rules.  The 
charge  of  the  learned  judge  who  presided  at  the  trial  was 
eminently  fair  and  impartial.  The  law  of  the  case  was 
dearly. and  explicitly  stated,  and  his  comnients  on  the  evi- 
dence were  unexceptionable.  In  this  regard,  the  defendant 
has  no  cause  for  complaint.  But,  for  the  reason  above  sug- 
gested, the  verdict  must  be  set  aside,  and  a  new  trial  ordered. 

NoTB.-r-B7  the  Code  of -Criminal  Prooedare,  §  899,  amended  in  1882,  the 
nile  of  law  that  a  jury  migLt  convict  upon  the  testimony  of  an  accomplice 
alone,  is  abrogated.  That  section  reads  :  "  A' conviction  cannot  be  had  upon 
the  testimony  of  an  accomplice,  unless  he  be  corroborated  by  such  other  evi- 
dence as  tends  to  connect  the  defendant  with  the  commission  of  the  crime/' 

The  latter  part  of  the  section,  which  enacts  that  the  accomplice  must  "  be  cor- 
roborated by  such  other  evidence  as  tends  to  connect  the  defendant  with  the 
comlnission  of  the  crime,"  is  but  the  concurrenc-e  by  statute  with  a  well  estab- 
lished rule  of  law.  Judge  Boekes,  in  his  opinion  in  this  case,  at  page  76,  cites 
aathorities  confirming  this  statement,  and  he  adds,  **  I  am  aware  that  there  are 
cases  holding  that  the  confirmatory  proof  need  not  in  all  instances  affect  the 
identity  of  the  accused,  or  necessarily  connect  him  with  the  offence  charged. 
Bat  the  decisions  above  cited  are  now  held  better  to  accord  with  sound  princi- 
ples of  law.  It  seems,  therefore,  that  if  corroborating  evidence  be  admitted,  it 
must  be  such  as  has  some  necessary  connection  with  the  guilt  of  the  party 
cfaajged,  or  of  the  correctness  of  the  statement  of  the  accessory  in  relation  to 
sach  evidence." 

In  Frazer  v.  The  People  (54  Barb.  310),  Judge  Allen  in  delivering  the  opinion 
of  the  court  says,  "  A  corroboration,  to  be  of  any  avail,  should  be  as  to  some 
matter  material  to  the  issue.  To  prove  that  a  witness  has  told  the  truth  as  to 
immateiial  mattem,  has  no  tendency  to  confirm  his  testimony  involving  the 
guilt  of  the  party  on  trial.  He  then  quotes  from  Patterson,  J,,  '*  The  corrobo- 
ration of  an  accomplice  (and  the  rule  must  be  the  same  as  to  any  witness  for  any 
reaaon  needing  confirmation  and  support)  ought  to  be  to  some  fact  or  facts  the 
truth  or  falsehood  of  which  goes  to  prove  or  disprove  the  offence  charged 
against  the  person."  He  also  quotes  from  Williams,  J.,  who  said  "that  some- 
thing ought  to  be  proved  tending  to  bring  the  matter  home  to  the  prisoners." 
To  the  same  effect  is  the  language  used  by  Chief  Justice  Nelson  in  the  case  of 
Ths  Pe4fple  V.  Davis  (21  Wend.  812).  In  the  latter  case  the  Recorder  charged 
the  jury  that  they  were  not  to  believe  the  witnesses,  who  were  accomplices,  un- 
less eoofirmed  by  other  credible  witnesses  in  respect  to  the  facts  connecting 
the  prisoner  with  the  possession  of  the  forged  bills,  or  with  the  manufacture  of 
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them.  The  Chief  Justice  says  :  "  Here  the  facts  which  the  court  advised 
should  be  confirmed  by  other  credible  witnesses  before  a  conviction  could  be 
justified,  tended  directly  to  fix  upon  the  prisoner  the  offence."  Judge  Allen  in 
the  case  of  Lindsday  v.  Tlie  People  (63  N.  Y.  157),  says  the  rule  as  to  the  manner 
and  extent  of  the  corroboration  is  not  definitely  settled,  and  on  the  question  be- 
fore him  put  his  decision  on  the  ground  that  the  evidence  relied  to  the  res 
gestae,  and  did  corroborate  the  witness  in  a  material  fact,  and  was  consistent  with 
the  entire  statement  made  by  him. 

This  note  is  written  to  show  that  the  severe  criticism  of  Judge  Dams  in 
the  case  of  People  v.  RyUmd  (1  N.  Y.  Criminal  Reports,  129),  in  regard  to  sec- 
tion 399  of  the  Code  of  Criminal  Procedure,  is  not  fully  sustained  when  he  sa^^s 
that  the  "  established  rule  of  the  common  law  has  been  materially  changed." 
Judge  Ddvis  says  :  ''  A  more  complete  shield  for  certain  classes  of  crimes  which 
must  always  invariably  be  proved  by  accomplices,  if  at  all,  could  not  well  be 
devised  ;  for  the  corroboration,  however  strong  in  all  other  respects,  must  point 
to  the  connection  of  ttie  defendant  with  the  commission  of  the  crime,  to  be  of 
any  avail.  And  in  those  secret  crimes  where  usually  the  only  witness  to  the 
connection  of  the  defendant  with  the  actual  commission  of  the  crime,  is  of 
necessity  an  accomplice,  convictions  will  fail,  however  clearly  the  body  of  the 
crime  is  shown  by  additional  evidence,  because  the  witness,  though  fully  cor- 
roborated in  other  respects,  may  not  be  corroborated  in  the  designation  of  the 
person  who  committed  the  secret  offence."  No  such  apprehension  was  evinced 
by  Chitf  Justice  Nelson,  in  The  People  v.  Dcms  (supra),  when  he  sustained 
the  Recorder's  charge  ;  nor  does  Judge  Bopkes  manifest  any  hesitancy  when  he 
announces  that  the  decisions  he  cites  upholding  the  doctrine  that  the  evidence 
of  the  accomplice  must  necessarily  connect  the  prisoner  with  the  offence  charged, 
are  now  held  better  to  accord  with  sound  principles  of  law.  E9. 
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New  York,  1868. 


People  v.  Parker. 

On  an  indictment  for  selling  unwholesome  beef  for  food,  it  is  not  error  for  the  judge 
on  the  trial  to  refuse  to  charge  at  the  request  of  the  defendant,  that  if  the  jury 
should  find  or  believe  that  McEinney  &  Co.  purchased  this  beef  of  the  defend- 
ant as  an  article  of  merchandise,  and  not  for  domestic  consumption,  then  the 
indictment  could  not  be  sustained. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Clerke,  J.  The  defendant  in  error  was  indicted  in  the 
Court  of  Sessions  of  the  county  of  Broome,  for  selling,  on 
or  about  the  20th  of  May,  1864,  to  Sabin  McKinney,  Charles 
McKinney  and  S.  Mills  Ely,  600  pounds  of  beef  as  good 
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'^nd  wholesome  food,  to  be  eaten  and  used  for  food  by  the 
said  persons,  and  by  divers  other  persons,  citizens  of  the 
State  of  New  York ;  whereas,  in  truth,  the  said  beef  vas 
not  good  and  wholesome  food,  but,  on  the  contrary,  was 
unwholesome  and  diseased  and  unfit  for  food,  and  not  fit  to 
be  eaten  by  man ;  the  said  Kendall  Parker  well  knowing 
the  said  beef  to  be  diseased  and  unwholesome,  etc.  The 
beef  was  packed  in  a  barrel  and  brought  to  McKinney  & 
Co.,  on  the  20th  of  May,  1864,  who  paid  for  it  without  ex- 
amining the  barrel,  on  the  assurance  by  the  plaintiff  in 
error,  that  it  had  been  brined  only  the  day  previous ;  that 
he  had  examined  it,  and  that  it  was  in  excellent  order.  In 
the  afternoon  of  the  same  day,  the  attention  of  Sabin  Mc- 
Kinney, one  of  the  firm,  was  t;alled  to  the  beef,  by  reports 
that  it  was  damaged.  He  had  it  examined,  and  it  was  found 
to  be  in  a  very  bad  condition.  It  appeared,  from  the  evi- 
dence of  one  of  the  firm,  S.  Mills  Ely,  that  their  business  is 
chiefly,  almost  wholly,  a  wholesale  business  in  flour,  pork, 
beef,  glass,  nails,  etc.,  and  that  in  the  article  of  beef  they 
did  not  buy  or  sell  anything  less  than  a  barrel.  They 
bought  this  beef  for  sale,  and  not  for  consumption.  But, 
he  testified,  on  cross-examination,  if  any  one  of  the  firm 
wanted  anything  for  his  own  use  out  of  their  stock,  he  took 
it  and  charged  it  on  the  books.  '^  Assuming  this  beef  to  be 
good,"  he  adds,  ''if  we  wanted  any  of  it  for  our  own  use, 
we  should  have  taken  it  just  as  we  did  other  things ;  we  do 
not  buy  beef  for  anything  but  for  food  for  man  ;"  and,  in 
the  direct  examination  resumed,  he  said,  "we  bought  this 
beef  as  an  article  of  merchandise  to  sell  it  again,  and  not  for 
use  dt  consumption  by  us,  except  as  above  stated."  The 
prisoner  was  found  guilty.  The  only  question  in  this  case 
is  that  which  arises  upon  the  refusgil  by  the  judge  to  charge 
the  jury  that  if  they  should  find  or  believe  that  McKinney 
&  Co.  purchased  this  beef  as  an  article  of  merchandise,  and 
not  for  domestic  consumption,  then  the  indictment  could 
not  be  sustained. 

In  the  Supreme  Court  at  General  Term,  sixth  district,  the 
jadgment  of  the  Court  of  Sessions  was  reversed,  on  the 
ground  that  the  judge  erred  in  refusing  to  charge  as  re- 
quested; holding  that  a  sale  of  unwholesome  beef  for  the 
food  of  man  to  a  wholesale  dealer  in  the  market,  the  vendor 
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knowing  it  to  be  such,  is  not  an  indic^table  offence.  No  case, 
it  is  said,  in  the  opinion  of  the  General  Terra,  can  be  found 
in  the  books,  where  an  indictment  has  been  sustained  in  such 
a  case.  But  can  any  case  be  found  in  the  books,  in  which  th<» 
exact  question  arose  If  I  have  not  found  one;  and,  in  the 
absence  of  precedent,  we  must  resort  to  general  principles. 

Ethically,  it  is  as  culpable,  knowingly  to  commit  an  act 
calculated  to  iiyure  unknown,  as  to  commit  an  act  to  injure 
known  persons.  The  injury,  and  therefore  the  moral  wrong, 
is  as  great  in  the  one  case  as  in  the  other.  The  technical 
legal  rule  which  it  is  supposed  ignores  this  plain  dictate  of 
reason  or  natural  law,  should  be  of  no  dubious  authority. 
It  should  be  established  beyond  question.  So  far  froni 
this  it  appears  to  me,  that^such  a  rule  has  no  place  at 
all  in  our  criminal  jurisprudence.  The  essence  of  legal 
crime  is  the  wrongful  intent  combined  with  a  wrongful  act ; 
and  the  law  seems  not  to  discriminate  between  cases  where 
the  intent  is  directed  against  particular  individuals,  and 
those  where  the  act  falls  upon  individuals  not  in  the  mind 
of  the  perpetrator  at  the  time  of  the  commission  of  the  act. 
The  general  principle  may  be  applied  to  this  case,  that  when 
a  man,  intending  one  wrong,  fails,  and  accidentally  commits 
another,  he  will,  except  where  the  particular  intent  is  a  sub- 
stantive part  of  the  crime,  be  held  to  have  intended  the  act 
which  he  did  commit.  So,  where  a  blow  aimed  at  one  per- 
son falls  upon  another,  and  kills  him,  this^is  murder.  As, 
if  a  man,  out  of  malice  to  A.,  shoots  at  hini,  but  misses  him, 
and  kills  B.,  it  is  no  less  a  murder  than  if  he  killed  A.  So, 
if  he  deliberately  fires  a  pistol  into  a  crowd,  without  aiming 
at  any  particular  individual,  and  kills  one  of  the  crowd;  he  is 
guilty  of  murder.  Is  there  any  sound  reason  why  this  prin- 
ciple should  not  apply  .to  offences  of  a  lower  degree, —  to 
offences  against  the  public  health  ?  There  is  no  reason  why 
the  analogy  should  not  be  preserved  in  respect  to  these,  as 
well  as  to  offences  affecting  human  life. 

In  the  case  before  us,  the  defendant  in  error  did  not,  in- 
deed, intend  to  Injure  any  specified  persons,  but  he  was 
guilty  of  a  wrongful  intent  in  doing  that  which  was  calcu- 
lated to  injure  some  persons ;  and,  it  matters  not,  as  far  aa 
the  purpose  of  the  law  is  concerned,  whether  those  persons 
were  or  were  not  designated  by  him.     The  purpose  of  the 
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law  is  to  prevent  the  injary ;  and  the  gist  of  the  crime 
is  the  commission  of  the  injary  without  regard  to  the  par- 
ticalar  persons  against  whom  the  act  is  directed.  To  pro- 
tect the  health  of  citizens,  is  as  mnch  the  daty  of  the  Statu 
as  to  protect  their  limbs  or  their  lives  from  the  acts  of 
wrongdoers ;  and,  if  a  man  intending  to  kill  a  particular  in- 
dividual, kills  another,  he  is  deemed  guilty  of  murder.  I 
do  not  see  why  a  man,  who  knowfngly  sells  unwholesome 
and  diseased  beef  for  human  food,  should  be  absolved  from 
guilt,  because  he  was  not  informed  of  the  particular  indi- 
viduals who  were  to  suffer  from  the  use  of  it.  I  think  the 
whole  analogy  of  our  criminal  law  is  against  the  proposition 
mentioned  at  the  General  Term.  The  wrongful  intent  in 
this  case  was  fully  proved,  by  showing  that  the  defendant 
in  error  knew  what  was  the  condition  of  the  beef ;  and  the 
wrongfal  act  was  proved  by  the  sale  of  the  beef  to  McKin- 
sey  &  Co.,  to  be  used  as  human  food  ;  and  this,  in  my  opin- 
ion, was  all  that  was  necessary  to  constitute  the  offence.. 
Besides,  the  request  upon  which  this  writ  of  error  is  founded 
is  in  another  respect  erroneous.  It  asks  the  judge  to  in- 
struct the  jury,  that,  if  they  find  McKinney  &  Co.  purchased 
the  beef  as  an  article  of  merchandise,  and  not  for  domestic 
consumption,  then  the  indictment  could  not  be  sustained. 
It  thus  asks  an  instruction  to  the  jury  that  they  should  be 
governed  by  the  intention  of  (he  purchaser  instead  of  that 
of  the  prisoner.  This  is  plainly  wrong ;  their  concern  was 
with  the  intention  of  the  latter.  The  avowed  intention  of 
the  purchaser,  no  doubt,  would  have  tended  to  show,  as  a  mat- 
ter of  evidence,  what  was  the  intention  of  the  seller.  But  it 
was  the  intention  of  the  seller,  not  that  of  the  purchaser, 
which  was  a  constituent  element  of  the  offence. 

The  request  was  afso  inadequate  in  employing  the  words 
"domestic  use,"  and  implies,  that  the  meat  must  have  been 
sold  for  the  purpose  of  being  consumed  by  the  family  of  the 
purchaser.  As  I  have  already  endeavored  to  show,  the  of- 
fence is  complete,  if  the  unwholesome  meat  is  knowingly 
sold  as  and  for  humane  food ;  undoubtedly,  if  it  is  sold, 
generally,  as  merc^handise,  without  any  knowledge  on  the 
part  of  the  seller  'that  it  is  to  be  used  for  human  food,  the 
offence  is  not  indictable;  because  it  might  be  applied  in 
SQch  case  to  the  purpose,  for  instance,  of  manure,  or  as  food 
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for  wild  beasts  in  a  menagerie.  The  judgment  of  the  Gen- 
eral Term  shoald  be  reversed,  and  that  of  the  Coart  of  Ses- 
sions affirmed. 

•  I  understand  that  the  court  unanimously  concur  in  the 
propositions  I  have  laid  down  in  relation  to  the  requests  ad- 
dressed to  the  judge  by  the  prisoner's  counsel ;  but  they  do 
not  agree  with  all  my  general  propositions  in  the  preceding 
portion  of  the  opinion.  * 
Decision  of  General  Term  reversed ;  conviction  affirmed. 


SUPBEME  COURT. 

Vbbmont,  1864 


State  v.  Barron. 

'The  State  gave  evidence  to  the  effect  that  defendant  kept  a  pnblic  honse,  that  in  a 
room  in  said  house  called  the  "  cloak  room"  in  a  cupboard,  there  were  kept  bot- 
tles containing  spirituous  liquors,  with  drinking  glasses,  and  that  several  per- 
sons had  drank  liquor  in  said  room  with  others  and  upon  their  invitation,  but 
did  not  know  who  paid  for  it,  or  whether  it  was  paid  for,  nor  did  they  know 
who  waited  on  them ;  that  they  had  been  asked  by  gentlemen  occupying  rooms 
there  to  drink  and  had  drank  in  the  rooms  occupied  by  these  gentlemen,  but 
they  did  not  know  who  had  provided  the  liquor,  and  that  none  of  the  liquor 
mentioned  had  been  furnished  by  tlie  defendant.  On  cross-examination  of  these 
witnesses,  the  defendant  offered  to  ask  "  if  it  was  not  the  habit  of  gentlemen  in 
travelling  about  the  country,  to  carry  spirituous  liquors  in  bottles  w^ith  them  ?  " 
This  was  objected  to  by  the  prosecution  and  the  objection  sustained  by  the 
court.  Held,  that  the  testimony  was  properly  rejected.  The  simple  fact  that 
travellers  are  in  the  habit  of  carrying  liquor  with  them  did  not  tend  to  prove 
that  the  liquor  the  witnesses  drank  came  from  that  source. 

Under  the  offer,  by  the  prosecution,  to  prove  that  two  witnesses  were  g^t  out  of  the 
way,  the  court  admitted  the  evidence  of  a  witness  who  swore  *'  that  he  heard  the 
clerks  were  not  at  the  Junction,  and  he  did  not  look  for  them ;  that  he  under- 
stood that  they  had  gone  to  Boston.*'  Heldf  incompetent  and  inadmissible.  No 
fact  is  stated  of  his  own  knowledge.  • 

Whether  ale  is  intoxicating  or  not,  is  not  a  question  of  law,  but  of  fact,  and  is  pecu- 
liarly within  the  province  of  the  jury.  Where  the  Government  in  a  prosecution 
for  the  violation  of  the  statute  proves  the  defendant  guilty  of  selling  ale  contrary 
to  the  provisions  of  the  statute,  that  is  sufficient  to  warrant  the  jury  in  finding 
him  guilty  of  selling  inioxieatiHg  liquors.  There  is  no  more  occasion  for  requir- 
ing affirmative  proof  that  ale  is  intoxicating,  than  that  brandy  is  intoxicating, 
or  that  gunpowder  is  explosive. 

Where  liquor  is  furnished  in  answer  to  a  single  call,  at  the  same  time,  and  by  n 
single  act.  it  can  constitute  but  one  act  of  furnishing,  and  the  party  incurs  but 
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one  penalty,  notwithstanding  it  may  be  draok  by  more  than  one  person.  Bat 
where  the  liqnor  is  furnished,  either  on  a  single  ca^,  or  more,  if  it  be  done  at 
different  times  and  by  separate  acts,  no  matter  how  closely  these  several  acta 
may  follow  each  other  in  point  of  time,  each  act  of  furnishing  constitates  a  sep- 
arate offence,  and  subjects  the  party  to  a  separate  penalty,  whether  the  liquor 
be  all  drank  by  the  same  persons  or  by  different  persona 

Indictment  for  selling  and  furnishing  intoxicating  liqndrs 
contrary  to  the  statute. 
Trial  —  verdict  o(  guilty — exceptions  to  the  charge  of  the 

court. 

Converse  &  French^  for  respondent. 
Marshy  State's  Attorney,  for  prosecution. 

PiERPOiNT,  J.  The  first  question  presented  by  the  ex- 
ceptions is  as  to  the  admissibility  of  the  evidence  offered  by 
the  respondent  to  show  '^  the  habit  of  gentlemen,  in  travel- 
ling about  the  country,  .to  carry  spirituous  liquors  in  bottles 
with  them.''  The  Government  had  proved  by  several  wit- 
neeses  that  they  had  drank  liquor  in  rooms  in  the  respon- 
dent's house,  on  public  occasions,  when  asked  to  do  so  by 
parties  occupying  such  rooms,  but  did  not  know  where  the 
liquor  came  from.  It  was  to  meet  this  class  of  testimony 
that  the  offer  was  made.  The  court  rejected  the  testimony, 
and  we  think  properly.  Such  evidence  would  be  quite  too 
remote  and  indefinite  to  warrant  a  jury  in  drawing  any  in- 
ference therefrom,  as  to  the  source  from  which  the  liquor 
came  that  they  drank  upon  the  occasions  referred  to.  If  the 
offer  had  been  to  show  that  the  guests  who  visited  this  house 
were  in  the  habit  of  bringing  their  liquor  with  them,  and 
famishing  it  to  their  friends  in  their  rooms,  it  might  have 
been  admissible  as  tending  to  show  the  source  from  which 
the  liquor  came  that  the  witnesses  drank,  and  as  rebutting 
the  inference  that  would  otherwise  arise,  that  it  was  obtained 
in  the  house  of  the  proprietor;  but  the  simple  fact  that 
travellers  are  in  the  habit  of  carrying  liquor  with  them,  has 
not,  legitimately,  any  such  tendency. 

The  second  question  is  as  to  the  admissibility  of  the  tes- 
timony of  Jasper  Hazen,  the  officer  who  subpoBnaed  the 
Crovemment  witnesses.  What  the  prosecution  offered  to 
prove  by  this  witness  was  clearly  admissible,  as  tending  to 
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show  that  the  respondent  had  been  instrumental  in  caosing 
his  two  clerks  to  be  •absent,  so  that  they  could  not  be  used 
as  witnesses  against  him.  If  any  one  had  '^got  them  out  of 
the  way,"  the  inference  would  have  been  that  it  was  done 
through  the  respondent's  agency,  as  no  other  person  would 
have  had  any  Interest  in  producing  such  a  result.  But  the 
testimony  given  by  Hazen  did  not  come  up  to  the  offer, 
and  was  not  ad^missible.  He  states  no  fact  of  his  own 
knowledge.  He  simply  states  '^that  he  heard  that  the 
clerks  were  not  at  the  Junction,  and  he  did  not  look  for 
them  ;  that  he  understood  they  had  gone  to  Boston."  After 
the  testimony  was  given  it  was  again  objected  to,  but  was 
not  excluded.  We  think  the  court  should  have  told  th.e 
jury  that  this  evidence  must  be  laid  entirely  out  of  the  case, 
as  being  inadmissible  antl  incompetent  to  establish  any  fact 
against  the  respondent ;  but  being  received,  and  the  jury 
allowed  to  consider  it,  it  was  well  calculated  to  create  a 
prejudice  against  him,  and  might  have  contributed  materi- 
ally to  the  result.     In  this  we  think  there  was  error. 

In  the  third  place,  it  is  insisted  that  the  court  erred  in  sub- 
mitting the  question  to  the  jury  whether  or  not  ale  is  intoxi- 
cating. It  is  claimed  that  this  is  a  question  of  law  and 
should  have  been  decided  by  the  conrt,  and  a  labored  and 
learned  argument  has  been  made  to  satisfy  us  that  the  jury^ 
are  not  judges  of  the  law  in  criminal  cases.  We  think  the 
rule  is  now  well  settled  in  this  State,  that  in  criminal  casea 
the  jury  are  the  judges  of  the  law.  It  is  the  duty  of  the 
court,  however,  to  instruct  the  jury  as  to  the  law  applicable 
to  the  case  on  trial,  and  if  the  jury  disregard  the  instruc- 
tions or  mistake  the  law,  and  render  a  verdict  that  is  clearly 
in  violation»of  law,  the  court  may,  for  that  reason,  set  aside 
the  verdict,  if  the  respondent  is  convicted.  With  these- 
restrictions  upon  the  power  of  the  jury,  the  evils  that  are 
apprehended  as  the  result  of  the  rule  will  be  found  to 
exist,  we  think,  only  in  the  imagination  ;  but  this  question 
does  not  arise  in  the  case.  *  Whether  ale  is  intoxicating  or 
not,  is  not  a  question  of  law,  but  of  fact,  and  is  peculiarly 
withiti  the  province  of  the  jury. 

But  it  is  said,  if  it  be  regarded  as  a  question  of  fact,  then 
the  court  erred  in  submitting  it  to  the  jury,  as  there  was  no 
evidence  to  show  that  ale  is  intoxicating. 
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•  >  ' 

There  is  a  class  of  liquors  or  liquids  that  are  nniversally 
conceded  and  known  to  be  intoxicating.  Some  contain  a 
greater  proportion  of  the  intoxicating  properties  than  others. 
Wine  is  less  intoxicating  than  brandy,  yet  one  is  as  nniver- 
sally  acknowledged  to  be  an  intoxicating  liquor  as  the  other. 
So  with  ale;  everybody  understands  that  it  is  intoxicating, 
and  that  it  comes  within  the  provisions  of  the  statute  that 
prohibits  the  sale  of  all  intoxicating  liquor.  When  the 
Government,  in  a  prosecution  for  the  violation  of  the  stat- 
ute, proves  the  respondent  guilty  of  selling  or  furnishing 
any  of  this  class  of  liquors  contrary  to  the  statute,  that  is 
sufficient  to  warrant  the  jury  in  finding  him  guilty  of  selling 
or  furnishing  intoxicaiing  liquor.  There  is  no  more  occa- 
sion for  requiring  affirmative  proof  that  ale  is  intoxicating, 
than  that  brandy  is  intoxicating,  or  that  gunpowder  is  ex- 
plosive. The  jury  are  at  liberty  to  act  upon  the  knowledge 
tbej  possess  upon  the  subject  in  common  with  all  the  rest  of 
mankind.  It  is  possible  that  ale  may  be  manufactured  with 
80  small  a  proportion  of  the  intoxicating  properties  as  not 
to  come  within  the  class  that  are  denominated  intoxicating 
liquors.  If  so,  it  must  form  an  exception  to  the  general 
rule,  and  if  a  respondent  would  avail  himself  of  such  a  fact, 
it  is  incumbent  upon  him  to  prove  it. 

It  is  further  insisted  that  the  County  Court  erred  in  their 
constraction  of  the  statute  as  to  what  constitutes  a  distinct 
offence  under  it,  subjecting  the  offender  to  the  penalty.  The 
court  told  the  jury  **  that  in  case  of  one  or  more  persons  drink- 
ing intoxicating  liquor,  furnished  or  sold  by  the  respondent 
upon  the  invitation  and  call  of  another,.the  furnishing  or 
selling  what  was  drank  by  each  i)erson  would  constitute  a 
distinct  oflfence,  when  no  definite  portion,  as  a  bottle,  or  pint 
or  quart,  or  other  definite  portion  of  the  liquor  was  set  apart 
and  appropriated  to  and  became  the  property  of  the  person 
calling  for  it,  and  when  before  the  call  a  bottle  or  bottles 
containing  the  desired  liquor  was  set  down  and  each  poured 
out  what  he  saw  fit,  leaving  the  remainder  the  property  of 
the  respondent." 

The  jury  by  their  verdict  found  the  respondent  guilty  of 
thirty-six  act^of  furnishing,  and  no  acts  of  selling,  so  that 
the  question  here  is,  what  constitutes  a  distinct  act  of  f  ur- 
nishhig. 
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The  statute  provides  that  if  any  person,  etc.,  shall  sell, 
furnish  or  give  away  any  intoxicating  liquor,  etc.,  he  shall 
forfeit  and  pay  for  each  offence  the  sum  of  ten  dollars. 

We  think  the  County  Court  in  the  charge  to  the  jury  laid 
down  a  rule  broader  than  the  statute  will  warrant :  the  ex- 
tent  of  the  forfeiture  incurred  by  the  respondent  is  made  to 
depend  not  upoi>  an  act  of  his,  in  furnishing  liquor,  but 
upon  the  act  of  the  person  to  whom  it  has  been  furnished 
after  it  has  been  placed  at  his  disposal.  When  liquor  is 
called  for  and  furnished  by  the  person  on  whom  the  call  is 
made,  the  act  of  furnishing  is  complete,  and  the  penalty 
is  incurred,  and  it  does  not  constitute  a  new  and  indepen- 
dent act  of  furnishing  on  the  part  of  the  person  furnishing 
it,  if  the  person  to  whom  it  is  furnished  allows  another  to 
partake  of  it  with  him.  That  depends  upon  his  will,  and  is 
an  act  for  which  he  is  responsible,  and  not  the  person  who 
supplies  the  liquor.  Where  liquor  is  furnished  in  answer 
to  a  single  call,  at  the  same  time,  and  by  a  single  act,  it  can 
constitute  but  one  act  of  furnishing,  and  the  party  incurs 
but  one  penalty,  notwithstanding  it  may  be  drank  by  more 
than  one  person.  But  where  the  liquor  is  furnished  either 
on  a  single  call,  or  more,  if  it  be  done  at  different  times  and 
by  separate  acts,  no  matter  how  closely  these  several  acts 
may  follow  each  other  in  point  of  time,  each  act  of  furnish- 
ing constitutes  a  separate  offence,  and  subjects  the  party  to 
a  separate  penalty,  whether  the  liquor  be  all  drank  by  the 
same  person  or  by  different  persons. 

Under  the  charge  of  the  court  it  is  possible  the  jury  may 
have  found  the  respondent  guilty  of  several  acts  of  furnish- 
ing, when,  under  the  construction  which  we  put  upon  the 
law,  there  was  in  fact  but  one. 

A  new  trial  is  granted. 
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Vkbmont,  1865. 


State  v.  Buck. 

U  the  defendant  did  nop  keep  liquors  for  sale  at  his  store,  but  made  himself  an  agent 
and  carrier  merely,  to  procure  it  for  division  and  distribution  among  his  cus< 
tomers,  this  was  a  violation  of  the  statuta 

Tlie  conversation  between  the  prisoner  and  those  he  sold  the  liquor  to  was  properly 
received  as  evidence,  and  properly  submitted  to  the  jury  as  tending  to  prove 
violations  of  the  statute.    « 

Indictment  for  violating  the  excise  law.  Verdict  of  guilty. 
Among  other  witnesses  Green  and  Hardy  were  sworn.  Green 
swore,  **  I  don't  recollect  of  buying  any  liquor  of  the  de- 
fendant, nor  of  sending  to  his  store  for  any.  He  delivered 
to  me  a  gallon  of  liquor.  I  sent  to  him  for  it  and  paid  for 
it  Don't  recollect  of  having  any  liquor  there  more  than 
once."  Hardy  swore,  *'I  sent  by  the  defendant  to  get  some 
liquor, —  wanted  some  for  haying.  He  said  a  number 
want^  some.  I  went  with  a  jug  and  got  a  gallon  or  two 
gallons.  He  took  the  jug  and  went  out  and  got  it.  I  don't 
recollect  whether  I  paid  him  for  it  before  he  sent  or  after." 

The  witnesses  said  these  transactions  were  within  three 
years. 

The  counsel  for  the  defendant  contended  that  this  evidence 
did  not  show  an  offence  against  the  statute. 

The  court  charged  the  jury  that  this  evidence  should  be 
taken  into  consideration  by  them,  and  if  they  believed  the 
witnesses,  it  certainly  tended^  to  show  that  an  offence  against 
the  statute  had  been  committed  by  the  defendant. 

To  tbis  charge  the  defendant  excepted. 

FtiUam^  for  defendant. 

MdrsTi^  State's  Attorney,  for  the  State. 

Poi*AND,  Ch.  J.  The  testimony  of  the  two  witnesses, 
Green  and  Hardy,  was  properly  admitted  and  properly 
submitted  to  the  jury  as  tending  to  prove  violations  of  the 
statute  against  unlawful  traffic  in  ardent  spirits. 
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Ist.  The  testimony  of  these  witnesses  tended  to  prove  a 
sale  of  liquor  by  the  defendant.  They  procared  the  liquor 
of  the  defendant  in  his  place  of  business,  and  paid  him  for 
it.  These  were  all  the  facts  they  testified  to,  and,  prima 
facie^  this  was  a  sale  of  the  liquor  by  the  defendant  to 
them.  All  that  they  said  about  the  defendant's  sending  for 
the  liquor  and  procuring  it  for  them  as  their  agent,  seems  to 
have  been  mere  talk ;  that  they  knew  nothing  in  relation  to 
its  being  sent  for,  or  procured  for  them  by  the  defendant,  and 
for  aught  they  knew,  it  was  the  defendant's  liquor  they  re- 
ceived. As  this  conversation  accompanied  the  transaction  of 
obtaining  the  liquor,  the  defendant  had  the  right  to  have  it 
received  and  weighed,  as  tending  to  qualify  and  give  char- 
acter to  the  act.  But  the  jury  might  have  been  satisfied 
from  the  evidence  of  these  witnesses,  or  other  evidence  or 
circumstances  appearing  in  the  case,  that  this  talk  about 
sending  for  the  liquor  for  them,  and  acting  as  their  agent, 
was  all  a  mere  pretence  and  sham,  got  up  for  the  purpose 
of  covering  up  and  concealing  a  real  sale  of  the  defendant's 
own  liquor.  The  court  did  not  instruct  the  jury,  that  the 
evidence  of  each  of  these  witnesses,  or  both  of  them,  if  be- 
lieved, proved  aji  offence  against  the  law,  but  only  that  it 
had  a  legal  tendency  in  that  direction,  and  was  proper  for 
them  to  consider. 

2d.  If  the  jury  believed  that  the  defendant  was  acting  as 
the  agent  of  these  witnesses  in  sending  for,  and  procuring 
liquor  for  them,  then  the  evidence  tended  to  prove  a  case  of 
furnishing,  by  bringing  or  transporting  intoxicating  liquors 
"to  be  divided  among  or  distributed  to  others."  Hardy 
testified  that  when  he  sent  by  the  defendant  to  get  liquor 
for  him,  the  defendant  said  "amumber  wanted  some." 

The  exceptions  show  that  all  the  witnesses  who  testified  to 
procuring  liquor  of  the  defendant,  obtained  it  at  his  store, 
—  his  place  of  business. 

Now  if  it  were  true  that  the  defendant  did  not  keep  liquors 
for  sale  at  his  store,  but  made  himself  an  agent  and  carrier 
merely,  to  procure  it  for  division  and  distribution  among 
his  customers,  this  was  equally  a  violation  of  the  statute. 

In  either  of  the  above  views  the  evidence  was  proper  to  be 
submitted  to  the  jury,  and,  as  no  exception  was  taken  to  the 
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charge,  we  are  to  assume  that  it  was  submitted  with  all 
proper  explanation  and  limitation. 
The  defendant's  exceptions  are  therefore  overruled. 


SUPREME  COURT. 

Vkrhont,  1864. 


State  v.  Sleeper  and  Magoon. 

Hie  bidictoient  in  this  case  states  that  "  Eliza  E.  Carpenter,  on  the  26th  of  June, 
1860,  brought  a  petition  of  divorce  addressed  to  the  Supreme  Court  then  next 
to  be  held,"  etc.,  "  stating  ii  her  petition,*'  etc.,  and  then  it  stated  the  substance 
and  prayer  of  the  petition  for  divorce,  alimony  an^  the  custody  of  the  child. 
It  then  proceeded  as  follows :  "  Whereupon  it  became  necessary  to  take  the  tes- 
timony of  witnesses  in  the  premises,"  and  then  it  states  that  the  respondents 
"  appeared  before  Henry  M.*"  Worthen,  a  notary  public,  and  made  his  deposition 
as  to  facts  in  the  premises,"  etc.  Held,  that  the  indictment  alleged  with  suffi- 
cient certainty  that  the  false  evidence  was  given  in  a  judicial  proceeding. 

The  indictment  alleges  that  she  "  brought  her  petition  in  the  Supreme  Court '>  Jldd, 
that  this  was  an  averment  that  the  petition  had  been  served  on  the  petitionee. 
These  words  convey  the  idea  of  commencing  a  proceeding  in  court 

It  should  either  plainly  appear  on  the  face  of  the  indictment  that  the  false  evidence 
was  materia  to  the  issue  in  the  judicial  proceeding;  or  else  it  should  be  ex- 
pressly alleged  that  the  false  evidence  was  material.  It  is  sufficient  if  the  in* 
dictment  expressly  avers  that  it  was  material  to  prove  certain  facts,  and  that 
the  respondent  lalsely  swore  to  those  very  facts. 

The  allegation  that  the  respondents  "falsely,  wilfully  and  corruptly"  swore,  is  suffi- 
cient without  the  word  "  knowingly." 

Ikdiotmewts  for  perjury. 

The  prisoners  demurred,  the  court  overruled  the  demur- 
rers, and  the  defendants  excepted. 

Dickey  &  Clarke^  for  prisoners. 

Sowellj  State's  Attorney,  for  prosecution. 

Aldis,  J.  These  two  cases  were  heard  together  at  the 
last  term,  and  stand  upon  the  same  ground. 

They  are  indictments  for  perjury.  To  sustain  the  de- 
murrers, the  respondents  claim,  1st,  that  the  alleged  perjury 
does  not  appear  to  have  been  committed  in  any  judicial  pro- 
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ceeding ;  and  2d,  that  it  is  not  alleged  and  does  not  appear 
that- the  false  evidence  was  material  to  the  issue. 

First  —  Is  it  alleged,  with  sufficient  certainty,  that  the  false 
evidence  was  given  in  a  judicial  proceeding? 

The  indictment  says  that  ''Eliza  E.  Carpenter,  on  the  25th 
of  June,  1860,  brought  a  petition  of  divorce  addressed  to 
the  Supreme  Court  then  next  to  be  held,"  etc.,  "stating her 
petition,"  etc.,  and  then  states  the  substance  and  prayer 
of  the  petition  for  divorce,  alimony  and  the  custody  of  the 
child.  It  then  proceeds  as  follows :  "  Whereupon  it  became 
necessary  to  take  the  testimony  of  witnesses  in  the  prem- 
ises," and  then  states  that  the  respondents  ''appeared  be- 
fore Henry  M.  Worthen,  a  notary  public,  and  made  his 
•  deposition  as  to  facts  in  the  premises,"  etc. 

The  notary  public  had  power  to  take  the  depositions  in 

'the  case  if  the  petition   for  divorce  had  been  signed  by 

the  petitioner,  and,  with  a  summons  signed  \^  the  clerk, 

had  been  served  on  the  petitionee,  or  if  other  legal  notice 

thereof  pursuant  to  our  statute  had  been  given. 

It  js  claimed  that  the  indictment  does  not  aver  any  such 
service,  and  without  such  averment  is  bad. 

The  words  "brought  her  petition  to  the  Supreme  Court," 
it  is  admitted,  express  the  idea  of  having  made  and  signed 
the  petition  ;  but  it  is  agreed  that  they  do  not  convey  any 
idea  of  service  of  it.  If.  it  were  not  for  the  decision  in 
State  V.  ChaTriberlin  (30  Vt.  669),  we  should  have  much 
doubt  whether  the  allegations  in  this  indictment  are  suffi- 
cient to  satisfy  the  strictness  of  the  rule.  But  we  think 
that  case  is  substantially  like  this  and  must  govern  it. 
There  the  words  were,  ^^  exhibited  his  certain  bill  of  com- 
plaint in  the  Court  of  Chancery."  We  do  not  think  the 
word  "exhibit"  has  any  technical  legal  meaning  beyond 
the  words  "bring,"  "prefer,"  "petition."  They  all  con- 
vey the  idea  of  commencing  a  proceeding  in  court. 

In  Chancery  the  statute  provides,  that  the  time  of  signing 
the  subpoena  or  summons  shall  be  deemed  to  be  the  time 
when  the  bill  is  filed.  In  cases  of  divorce,  where  the  peti- 
tion has  been  signed,  and  the  summons  to  the  libellee  to 
appear  and  answer  has  also  been  signed  and  issued  .by  the 
clerk,  then  we  think  the  case  must  be  deemed  as  pending  in 
court.    The  court  will  not  act  till  due  service  has  been  made 
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or  notice  given,  and  would  doubtless  reject  deposition* 
taken  before  sucli  service  or  notice.  Bat  cases  are  often 
entered  in  court  and  continued  for  notice  by  publication, 
when  the  order  for  publication  has  not  properly  been  com- 
plied with.  Their  pendency  is  determined  by  the  actual 
issuing  of  the  citation  or  summons  by  the  clerk. 

It  is  said  that  in  J^ie  v.  Chamherlin  there  was  this  fur- 
ther allegation,  ^'  as  by  the  orator^s  bill  of  complaint  remain- 
ing filed  of  record  in  the  Court  of  Chancery  will  appear." 
But  this  allegation  adds  nothing  to  the  former  one  —  ''ex- 
hibited his  bill  in  the  Court  of  Chancery."  By  our  statute 
a  bill  in  Chancery  is  deemed  to  be  filed  when  the  subpcena 
is  signed  by  the  clerk.  It  is  further  urged  by  the  respon- 
dents that  the  words,  "whereupon  it  became  necessary  to 
take  the  depositions  of  witnesses  in  the  premises,"  add 
nothing  to  the  former  one  as  showing  the  pendency  of  a  suit 
in  court,  and  does  not  sufficiently  connect  the  alleged  per- 
jury with  the  petition.  We  think,  however,  that  the  words 
"in  the  premises"  refer  to  the  libel,  and  the  whole  expres- 
sion is  equivalent  to  this —  "Whereupon  it  became  necessary 
to  take  the  depositions  of  witnesses  to  prove  the  facts  stated 
in  the  petition  of  the  said  Eliza  E.  Carpenter."  So  when  it 
is  alleged  that  the  respondent  "made  his  deposition  as  to 
facts  in  the  premises,"  it  is  the  same  as  "his  deposition  to 
prove  facts  slated  in  the  petition." 

The  indictment  sufficiently  connects  the  false  evidence 
with  the  petition  ;  and,  following  the  decision  in  the  30th  Vt. 
669,  we  think  the  words,  "brought  a  petition  of  divorce  to  ' 
the  Supreme  Court,"  or  "petitioned  the  Supren^e  Coilrt," 
sufficiently  aver  the  pendency  of  the  suit  in  court  to  make 
it  a' judicial  proceeding.   . 

As  to  the  second  point.  It  should  either  plainly  appear 
on  the  face  of  the  indictment  that  the  false  evidence  was 
material  to  the  issue  in  the  judicial  proceeding ;  or  else  it 
should  be  expressly  alleged  that  the  false  evidence  was  ma- 
terial. It  is  not  necessary  to  state  in  the  indictment  what 
the  issues  were,  and  how  the  false  evidence  bore  upon  such 
issues,  or  was  connected  with  other  facts  bearing  upon 
them,  BO  that  it  shall  appear  upon  the  face  of  the  indict- 
ment how  it  was  material.    It  is  sufficient  if  the  indictment 
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expressly  avers  that  it  was  material  to  prove  certain  facts, 
and  that  the  respondent  falsely  swore  to  those  very  facts. 

The  indictment  avers,  ^4t  became  and  waa  material  to 
show  whether  the  said  Sleeper  was  at  the  house  of  L.  D. 
Carpenter  on  the  morning  of  the  2d  of  November,  a.d.  1869, 
aiid  whether  he  then  had  a  conversation  with  said  Carpen- 
ter, in  the  presence  of  certain  other  persons;"  and  then 
proceeds  to  allege  that  the  respondent  falsely  swears  ^^that, 
on  the  morning  of.  November  2d,  1859,  he  stopped  at  said 
Carpenter's  house  and  had  a  conversation  with  Carpenter  in 
the  presence  of  one  Magoon  and  the  said  Eliza  E.  Carpen- 
ter," etc.  Although  it  does  not  appear  how  this  evidence 
was  material,  yet  we  think  it  sufficiently  alleged  that  it  was 
material.  It  cannot  be  said  that  upon  the  face  of  the  in- 
dictment it  appears  that  the  false  evidence  was  immaterial, 
and  that  therefore  the  indictment  is  bad,  notwithstanding 
the  general  averment  of  materiality ;  for  it  is  easy  to  see 
how  the  alleged  conversation,  in  connection  with  other  facts, 
might  be  material  both  as  to  the  alleged  cause  for  divorce, 
and  as  to  alimony. 

The  allegation  that  the  respondents  '^  falsely,  wilfully 
and  corruptly  "  swore,  is  sufficient  without  the  word  "know- 
ingly." 

The  demurrer  is  therefore  overruled,  and  the  judgment  of 
the  County  Court  is  affirmed.  But  pursuant  to  the  agree- 
ment entered  into  in  the  court  below,  and  to  enable  the  re- 
spondents to  replead, —  the  judgment  is  reversed  proforTna, 
and  the  case  remanded  to  the  County  Court  to  enable  the 
respondents  to  replead. 
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COURT  OF  APPEALS. 

New  York,  1868. 


HiTCHENS  V.  The  People. 

Under  the  eUtates  of  1861,  ch.  604,  which  provides  that  if  any  person  shall  keep  a 
room,  etc.,  to  be  used  or  occnpied  for  gambling,  or  if  the  owner,  etc.,  of  any 
room  or  building,  etc.,  shall  knowingly  permit  the  same  to  be  used  or  occupied 
for  gambling,  he  shall  upon  conviction  be  punished  as  provided  by  the  statute ; 
held,  that  permitting  gambling  therein  by  the  owner  occasionally,  comes  within 
Uie  meaning  and  intent  of  the  law.  The  design  of  the  statute  was  to  entirely 
prohibit^  not  regulate  or  restrain,  gambling. 

Playing  games  for  beer,  cigars,  etc.,  is  gambling  within  the  provisions  of  the 
statute. 

The  district  attorney  offered  upon  the  trial  to  prove,  under  objection,  various  acts 
of  gambling  in  the  absence  of  the  defendant,  stating  that  he  expected  to  con- 
nect the  defendant  with  these  acts ;  held,  that  the  testimony  was  properly  admit* 
ted,  as  under  the  offer  it  became  a  question  of  tlie  order  of  proof,  which  it  is  well 
settled  is  within  the  discretion  of  the  court,  and  its  exercise  not  the  subject  of 
exception. 

The  question,  whether  the  office  was  kept  for  a  gambling  room  was  propeily  over, 
ruled.     It  called  for  the  opinion  of  the  witness.    He  could  only  testify  to  facts* 

Conviction  for  gambling,  under  the  law  of  1851,  chapter 
604,  by  a  Court  of  Sessions.  Proceedings  removed  to  Su- 
preme Court  by  certiorari^  where  the  conviction  was  af- 
firmed. On  writ  of  error  the  record  was  removed  into  this 
court 

FarfieU  &  Brnzee^  for  plaintiff. 

JSauthtoorthy  for  the  people. 

Gboveb,  J.  The  counsel  for  the  people  insists  that  the 
only  question  that  can  be  reviewed  by  this  court  is,  whether 
the  judgment  pronounced  upon  the  verdict  was  legal.  In 
this  the  counsel  is  mistaken.  The  argument  is  based  upon 
the  idea  that  this  was  the  only  question  reviewed  by  the 
Supreme  Court  upon  the  affirmance  of  the  judgment.  It  is 
&  sufficient  answer  to  this  that  the  record  fails  to  show  such 
fact,  but  shows  the  contrary.  Not  only  was  the  judgment 
rendered,  but  also  the  bill  of  exceptions  was  before  the 
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court  upon  that  occasion,  and  it  was  entirely  competent  for 
the  court  to  consider  and  pass  upon  every  question  thereby 
presented.  Whether  they  did  or  not  is  immaterial,  as  the 
entire  record  has  been  rightly  returned  to,  and  is  now  be- 
fore this  court,  after  the  decision  of  the  Supreme  Court  of 
the  questions  presented  by  the  return  of  the  certiorari;  if  tlie 
plaintiff  in  error  desired  a  review  of  such  questions,  the  only 
course  that  could  be  taken  by  him  was  after  judgment  was 
rendered  by  the  Court  of  Sessions  to  bring  the  case  again 
before  the  Supreme  Court,  and,  in  case  of  affirmance  of  the 
judgment,  then  to  bring  error  to  this  court.  Until  such  af- 
firmance by  the  Supreme  Court,  this  court  has  no  jurisdic- 
tion, for  the  reason  that,  until  such  affirmance,  no  final 
judgment  has  been  rendered  in  the  case  by  the  Supreme 
Court.  No  complaint  is  made  but  that  the  judgment  ren- 
dered upon  the  verdict  was  legal.  One  of  the  principal  ques- 
itons  in  the  case  is,  whether  the  court  erred  in  refusing,  at 
the  request  of  the  plaintiff's  counsel,  to  direct  the  jury  to 
render  a  verdict  of  not  guilty.  Such  direction  would  only 
have  been  proper  in  case  there  was  no  evidence  tending  to 
show  fhe  plaintiff  in  error  guilty  of  the  crime  charged,  as  in 
such  cases  only,  upon  trial  of  an  indictment,  it  is  the  duty 
of  the  judge  to  give  such  directions.  The  statute  (Laws  of 
1851,  ch.  504)  under  which  the  indictment  was  found,  pro- 
vides that*if  any  person  shall  keep  a  room,  etc.,  to  be  used 
or  occupied  for  gambling,  or  if  the  ownef,  etc.,  of  any  room 
or  building,  etc.,  shall  knowingly  permit  the  same  to  be 
used  or  occupied  for  gambling,  he  shall,  upon  conviction, 
be  punished  or  prescribed  by  the  statute.  The  proof 
showed  that  upon  these  several  occasions  the  defendant  had 
permitted  property  to  be  gambled  for  in  the  room  in  ques- 
tion ;  and  the  proof  further  tended  to  show  that  upon  other 
occasions,  to  his  knowledge  and  by  his  permission,  games 
were  played  in  the  room  for  beer,  etc.  The  counsel  for  the 
plaintiff  insists  fhat  to  bring  the  plaintiff  within  the  provi- 
sions of  the  statute,  the  room  or  building  must  be  princi- 
pally used  for  gambling ;  that  permitting  gambling  therein 
by  the  owner  only  occasionally,  is  not  sufficient.  In  this  I 
think  the  counsel  mistaken.  The  language  of  the  statute 
is,  "shall  knowingly  permit  the  same  to  be  used  or  occu- 
pied for  gambling."     The  design  of  the  statute  was  to  en- 
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tirely  prohibit,  not  to  regulate  or  restrain,  excessive  gam- 
bling, and  this  is  the  clear  impo'rt  of  the  language  used.     It 
follows,  that  the  court  did  not  err  in  refusing  the  request, 
as  any  one   of  the   three  acts  of  gambling  for  property 
proved  upon  the  trial,  was  sufficient  to  bring  the  case  within 
the  statute.     The  counsel  further  requested  the  court  to 
charge  that  playing  games'  for  beer,  cigars,  etc.,  was  not 
gambling  within  the  statute.     The  court  refused,  and  the 
counsel  excepted.     The  evidence  showed  that  the  plaintiflE 
in  error  kept  these  articles  for  sale,  and  that  upon  the  termi- 
nation of  the  games  he  furnished  and  charged  them  to  the 
loser.     The  court  has  nothing  to  do  with  the  propriety  of 
the  statute,  its  duty  simply  is  to  ascertain  and  declare  its 
meaning.     Gambling   is    prohibited.     All   will  agree  that 
gambling  for  a  barrel  of  beer  or  box  of  cigars  is  within  the 
statute.     It  follows  that  gambling  for  a  gallon  or  less  quan- 
tity is  equally  within  it.    No  exception  is  made  by  the  statute 
OD  account  of  the  smallness  of  the  quantity,  or  the  use  to 
which  it  is  applied  by  the  winner.     The  court  were  right  in 
denying  the  request  of  the  counsel.     The  objection  of  the 
plaintiET  s  counsel  upon  trial  to  the  proof  offered  by  the  district 
attorney  of  various  acts  of  gambling  in  the  absence  of  the  de- 
defendant,  were  properly  overruled.     The  district  attorney 
stated  that  he  expected  to  connect  the  defendant  with  these 
acts.     This    presented   a  question  of  the    order  of  proof 
which   it  is  well  settled  is  within   the  jurisdiction  of  the 
fourt,  and  its  exercise  not  the  subject  of  exception.     The 
question,  whether  the  office  was  kept  for  a  gambling  room 
was  properly  overruled.     It  called  for  the  opinion  of  the 
witness.     He  could  only  testify  to  facts.     There  was  evi- 
dence tending  to  show  that  the  watch  was  gambled  for 
within  three  years  from  the  time  of  finding  the  indictment. 
The  evidence  as  to  this  act  was  therefore  properly  received. 
The  judgment  must  be  affirmed. 

Miller,  J.  The  error  brought  in  this  case  shows,  that 
the  indictment  and  bill  of  exceptions  made,  were  first  re- 
moved to  the  Supreme  Court  from  the  Court  of  Sessions  by 
writ  of  certiorariy  the  case  heard  upon  the  return,  the  con- 
viction affirmed,  and  the  proceedings  remitted  to  the  Court 
of  Sessions  with  directions  to  proceed  and  render  judgment 
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thereon.  A  writ  of  error  was  then  brought  to  the  Sapreme 
Coart,  and  the  judgment  of  the  Sessions  was  affirmed,  the 
General  Ter/n  holding  that  the  proceeding  by  certiorari 
had  deprived  the  plaintiff  in  error  of  the  right  to  a 
second  review  on  writ  of  error  of  any  questions,  except 
those  arising  as  to  the  judgment  pronounced,  and  affirmed 
the  judgment. 

It  is  quite  apparent,  I  think,  that  the  Greneral  Term  were 
right  in  holding,  that,  after  the  plaintiff  in  error  had  ob- 
tained a  review  of  the  proceedings  upon  the  trial,  by  cer- 
tiorariy  he  could  not  avail  himself  of  a  writ  of  error  to 
accomplish  the  same  object.  The  statute  authorizes  either 
course  to  be  taken  (2  R.  S.  736,  §  21) ;  but  it  was  not  in- 
tended that  when  one  had  been  pursued,  the  other  could  be 
made  available  for  the  very  same  purpose,  as  was  held  in 
the  court  below,  the  writ  only  brought  up  for  review  the 
judgment  itself,  which  had  not  been  pronounced  when  the 
certiorari  was  before  the  court. 

It  is  not  pretended,*in  this  case,  that  there  was  any  error  in 
the  judgment,  and  in  substance  and  form,  in  the  sentence 
pronounced  "by  the  Court  of  Sessions,  in  pursuance  of  the 
directions  of  the  Supreme  Court  on  the  certiorari. 

As  to  the  certiorari^  it  is  insisted  that  the  judgment  of  the 
Supreme  Court,  in  reviewing  the  proceedings  of  the  Court 
of  Sessions  upon  the  indictment  and  the  bill  of  exceptions, 
which  was  brought  up  by  this  writ,  cannot  be  reviewed  by 
this  court,  because  it  was  rendered  before  final  judgment  in 
the  Court  of  Sessions. 

I*am  at  loss  to  see  how  this  objection  can  be  obviated.  It 
has  been  held  in  several  cases,  that  this  court  has  no  juris- 
diction to  review  the  proceedings  of  an  inferior  tribunal  on 
a  writ  of  error  in  criminal  cases,  except  where  a  final  judg- 
ment has  been  rendered  {HiU  v.  TTie  People^  10  N.  Y, 
464 ;  The  People  v.  Merrill,  14  id.  74,  76  ;  The  People  v. 
Nestle,  19  id.  583).  In  Paige  v.  TJte  People,  at  the  last 
term  of  this  court,  the  writ  of  error  was  dismissed,  upon 
the  ground  that  a  final  judgment  had  not  been  rendered. 
The  case  arose  upon  demurrer  to  an  indictment  by  the  de- 
fendant, which  was  overruled  at  General  Term,  and  a  writ 
of  error  brought,  and  the  court  held  that  it  did  not  lie. 

There  is  no  provision  in  the  statute  for  removing  the  pro- 
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ceedings  upon  a  writ  of  certio?'ari  which  has  been  decided 
by  the  Greneral  Term  in  this  court,  and  hence  they  are  re- 
mitted to  the  tribunal  from  whence  they  were  removed,  to 
proceed  to  judgment. 

Upon  judgment  being  pronounced  by  the  Court  of  Ses- 
sions, a  writ  of  error  could  not  be  employed  to  bring  up  for 
review  the  bill  of  exceptions  presented  by  the  certiorari^ 
and  the  very  same  questions  decided  by  the  General  Term 
in  reviewing  the  proceedings  thus  presented. 

The  Oeneral  Term  so  held,  and,  hence,  no  decision  was 
made  upon  the  writ  of  error,  as  to  the  exceptions  which  had 
been  heard  and  decided  upon  the  certiorari^  and  the  writ  of 
error  issped  from  this  court  does  not,  in  my  opinion,  bring 
them  here  for  review.     ^ 

The  provisions  of  'the  judiciary  act  (Sess.  L^ws  of  1847, 
321,  §§  8,  10)  do  not  confer  upon  this  court  any  authority 
to  correct  or  redress,  or  to  examine  any  errors  which  do  not 
properly  arise  in  accordance  with  the  accustomed  practice, 
or  authorize  it  to  step  beyond  what  is  properly  presented 
by  the  record.  The  proceedings  upon  the  certiorari  are  not, 
then,  properly  before  us. 

As  some  of  my  brethren  differ  with  me  upon  the  question 
discussed,  and  are  in  favor  of  affirming  the  judgment,  upon 
the  ground  that  none  of  the  points  made  are  well  taken,  it 
is  proper  to  add,  that  my  examination  of  the  case  has  led 
me  to  the  conclusion  that  there  was  no  error  committed  upon 
the  trial. 

The  judgment  of  the  Court  of  Sessions  must  be  affirmed. 

Judgment  affirmed. 


i' 
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COURT  OP  APPEALS. 

New  York,  1867. 


The  People  v.  Lewis. 

On  conyictions  for  murder  this  court  can  review  questions  of  law  only.  The  ques- 
tion whether  the  evidence  justified  the  verdict  of  the  jury,  finding  the  defendant 
guilty  of  murder  in  the  first  degree,  cannot  be  examined  here. 

It  is  the  settled  rule  that  the  acts  and  declarations  of  the  prisoner,  after  the  perpe- 
tration of  the  crime,  is  not  admissible  in  his  behalf. 

The  issue  upon  the  trial  was,  whether  the  defendant  deftifpud  to  effect  the  death  of 
the  deceased.  The  prosecution  proved  that  threats  against  the  deceased  had 
been  made  by  the  prisoner  some  time  previous  to  the  occurrence.  The  prisoner 
offered  to  prove  that  a  few  minutes  before  he  made  the  attack  upon  the  de- 
ceased, he  went  to  the  house  where  he  lived,  and  where  his  father*s  family  lived, 
and  found  his  sister  crying,  and  inquired  as  to  the  cause,  and  was  informed  by 
her  that  the  deceased  had  just  been  there«  and  called  her  mother  and  herself 
prostitutes,  whereupon  the  prisoner  went  directl}'^  into  the  lot  where  the  de- 
ceased was,  and  inquired  of  him  why  he  had  so  done,  and  immediately  struck 
him  with  his  fist.  Held,  that  the  exclusion  of  this  evidence  was  error.  Upon 
the  question  of  intent  this  evidence  should  have  been  received.  The  acts  of  the 
prisoner  were  such  as  not  at  all  likely  to  produce  death,  and  upon  the  inquiry 
whether  such  was  his  design,  it  was  important  to  ascertain  whether  he  acted 
from  deliberate  malice,  long  entertained,  or  from  recent  provocation  likely  to 
induce  such  acts  as  the  prisoner  committed. 

_  ■  

The  General  Term  awarded  the  prisoner  a  new  trial.  The 
people  appealed. 

A,  H.  AntTiony^  for  the  people. 
H,  A.  Nelson^  for  prisoner. 

Groveb,  J.  Questions  of  law  only  can,  in  this  class  of 
cases,  be  reviewed  in  this  court.  The  question  whether  the 
evidence  justified  the  verdict  of  the  jury,  finding  the  defend- 
ant guilty  of  murder  in  the  first  degree,  cannot  be  examined 
here.  The  evidence  oifered  as  to  the  acts  and  declarations 
of  the  prisoner,  after  the  perpetration  of  the  crime,  were 
properly  excluded.  Such  acts  and  declarations  were  not 
admissible  in  his  behalf.  This  is  the  settled  rule,  and  re- 
quires no  discussion.  The  real  issue  upoi  the  trial  was 
whether  the  defendant  designed  to  effect  the  death  of  the 
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deceased.  If  he  did,  he  was  guilty  o|  murder  in  the  first 
d^ree;  if  he  did  not,  he  was  not  so  guilty.  The  prisoner 
used  no  weapon ;  all  he  did  to  deceased  was  with  his  fists. 

The  prosecution  proved  that  threats  against  the  deceased 
ha4  been  made  by  the  prisoner  some  time  previous  to  the 
occurrence.  The  prisoner  offered  to  prove  that  a  few  nrin- 
utes  before  he  made  the  attack  upon  the  deceased,  he  went 
to  the  house  where  he  lived,  and  where  his  father's  family 
lived,  and  found  his  sister  crying,  and  inquired  as  to  the 
cause,  and  was> informed  by  her  that  the  deceased  had  just 
been  there,  and  called  her  mother  and  herself  prostitutes, 
whereupon  the  prisoner  went  directly  into  the  lot  where  the 
deceased  was,  and  inquired  of  him  why  he  had  so  done, 
and  immediately  struck  him  with  his  fist. 

This  evidence  was  excluded,  and  the  prisoner's  counsel 
excepted.  It  is  clear  that  if  the  defendant  designed  to  effect 
the  death  of  the  deceased,  this  evidence  had  no  tendency  to 
mitigate  the  crime  from  murdor  to  manslaughter,  and  was 
not  admissible  for  any  such  purpose.  But  upon  the  ques- 
tion whether  he  did  so  intend,  the  evidence  ought  to  have' 
been  received.  The  acts  of  the  prisoner  were  such  as  not  at 
all  likely  to  produce  death,  and  upon  the  inquiry  whether 
each  was  his  design,  it  was  very  important  to  ascertain 
whether  he  acted  from  deliberate  malice,  long  entertained,  or 
from  recent  provocation  likely  to  induce  such  acts  as  the 
prisoner  committed.  In  the  former,  the  conviction  that  a 
design  to  effect  the  death  of  the  deceased  prompted  the 
commission  of  the  acts,  would  be  much  more  readily  arrived 
at  than  it  would  were  such  acts  induced  by  a  recent  provo- 
cation, which  would  be  likely  to  induce  the  prisoner  to 
chastise  the  deceased.  Upon  this  ground  only,  the  evidence 
ehould  have  been  received.  The  learned  judge  erred  in  re- 
jecting it,  and  thereby  leaving  the  jury  to  infer  that  the  de- 
fendant acted  from  deliberate  malice,  long  entertained.  The 
latter  conclusion  would  be  the  necessary  result  of  excluding 
the  evidence  upon  this  ground.  The  prisoner  was  entitled 
to  a  new  trial,  and  the  judgment  of  the  Supreme  Court 
awarding  it  must  be  affirmed. 

Many  cases  were  cited  by  the  counsel  for  the  people, 
where  similar  evidence  was  excluded.  But  these  were  all 
cases  where  there  was  no  doubt  as  to  the  intention  of  the 
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prisoner  to  effect  the  4eatb  of  the  deceased,  and  where  the- 
only  inquiry  was  whether,  conceding  such  intention,  the  of- 
fence was  murder  or  manslaughter.  In  such  cases  the  law 
is  well  settled  that  the  crime  cannot  be  mitigated  from  mur- 
der to  manslaughter  by  anything  the  prisoner  may  have 
heard  from  a  third  person.  In  such  a  case  the  law  adjudges 
that  the  prisoner  acted  only  from  revenge,  and  this  consti- 
tutes murder. 

When  the  provocation  arises  in  the  presence  of  the  pris- 
oner, and  the  act  causing  death  immediately  follows,  the 
inquiry  is,  whether  the  provocation  was  such  as  to  cause 
such  a  frenzy,  as  for  the  time  to  deprive  the  prisoner  of  hi» 
reason,  to  an  extent  that  he  was  not  capable  of  deliberation. 
If  so,  he  is  guilty  of  manslaughter  by  effecting  the  death  of 
the  deceased.     If  otherwise,  the  crime  is  murder. 

Judgment  of  the  General  Term  should  be  affirmed. 

Davis,  Ch.  J.,  and  Hunt,  J.,  dissenting. 

«  ^^ 

Affirmed. 


SUFBEME   JUDICIAL  COUBT. 

Massachusetts,  1800. 


Commonwealth  v.  Desmabteau. 

By  the  statute  of  1868,  chap.  154,  murder  in  the  first  degree  is  deolared  to  be  a 
"  murder  committed  with  deliberately  premeditated  malice  aforethought,  or  ia 
the  commission  of  an  attempt  to  commit  any  crime  punishable  with  death  or 
imprisonment  for  life,  or  conmiitted  with  extreme  atrocity  or  cruelty.* 

The  first  degree  embraces  three  distinct  classes,  either  of  which,  if  proved,  consti 
tute  murder. 

Under  this  statute  the  jury,  if  they  find  the  prisoner  guilty,  are  also  to  find  the  da- 
gpree  of  murder. 

The  statute  has  made  extreme  atrocity  or  cruelty  in  the  commission  of  the  murder 
sufficient  to  constitute  the  crime  of  murder  in  the  first  deg^ree ;  and  if  this  be 
shown,  it  is  not  incumbent  on  the  goyerzunent  affirmatively  to  show  that  snch^ 
atrocity  and  cruelty  were  premeditated. 

There  being  but  one  offence  charg^,  though  set  forth  in  various  counts,  adapted  to^ 
meet  the  evidence,  the  jury  were  propw ly  instructed  that  if  they  found  the  prit^ 
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oner  gnilty  of  murder  as  set  forth  in  either  of  the  counts,  they  might  retam  a 
-  yerdict  of  guilty,  generally. 

It  is  claimed  there  is  a  variance.  The  deadly  and  mortal  bruises  are  alleged  to  have 
been  inflicted  on  Augustine,  and  it  is  alleged  "  that  of  the  said  mortal  bruises 
and  wounds  the  said  Augustina  died."  But  in  giving  to  the  prisoner  the  full 
benefit,  as  he  has  a  right  to  have  the  full  benefit,  of  any  variance,  if  such  exists, 
we  are  not  satisfied  that  such  variance  exists.  The  names,  as  written,  only  dif- 
fer in  the  final  letter,  substituting  "a"  for  "e."  This  does  not  necessarily 
change  the'sonnd  of  the  name ;  it  may  still  be  idem  Motmns. 

The  jodgment  should  not  be  arrested  on  the  ground  of  the  misspelling  of  the 
name  of  the  town  of  Chicopee  as  follows,  Chicibopee.  It  is  clearly  a  name 
idem  tonant. 

As  to  the  use  of  the  abbreviation  "sd"  for  said,  and  the  several  interlineations  in  the 
indictment,  however  they  might  have  furnished  a  proper  ground  for  a  motion 
to  the  discretion  of  the  court  for  quashing  the  indictment,  they  furnish  no 
sufficient  ground  for  arresting  judgment  after  a  trial  and  verdict  against  the 
prisoner. 

The  general  rule  that  where  there  are  several  counts  in  an  indictment,  and  a  general 
verdict  is  taken  without  objection,  upon  a  motion  in  arrest,  or  writ  of  error,  if 
there  be  one  good  count,  judgment  may  be  entered  upon  that,  is  not  intended  to 
be  qoeetioned. 

Hie  objection  in  this  case  was  to  a  general  verdict ;  and  as  the  operation  of  the  rule 
rderred  to  would  prevent  taking  at  a  later  stage  the  objection  that  some  of  the 
counts  were  not  good,  it  has  seemed  to  require  the  finding  all  the  counts  go«xl 
to  sustun  this  ruling. 

The  objection  on  the  ground  of  variance  between  the  name  of  the  person  alleged  to 
have  been  murdered,  and  that  shown  by  the  evidence,  is  wholly  untenable. 
The  rule  founded  upon-  authorities,  reason  and  good  sense  is,  if  the  name  by 
which  the  party  is  usually  called  and  known  be  stated  in  the  indictment^  it  ia 
sufficient. 

The  indictment  was  for  mnrder,  and  contained  three 
oonnts: 

Ist.  That  the  death  was  cansed  by  throwing  the  deceased 
into  the  Connecticut  river,  whereby  she  was  suffocated  and 
drowned. 

2d.  That  the  murder  was  committed  by  an  assault  with 
some  weapon  and  instrument  unknown. 

3d.  That  the  murder  was  committed  by  an  assault  with  a 
weapon  and  instrument  unknown,  and  by  throwing  the  de- 
ceased into  the  Connecticut  river,  by  which  wounds  and 
casting  into  the  Connecticut  river  she  came  to  her  death. 

The  plea  was  not  guilty,  and  the  verdict  was  murder  in 
the  first  degree. 

The  exceptions  are  fully  stated  in  the  opinion  of  the  court. 
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O.  M.  Stearns,  for  defendant. 

8.  H.  Phillips^  Attorney-General,  for  Commonwealth. 

Dewey,  J.  The  provisions  of  the  statute  of  1858,  c.  164, 
have  materially  affected  the  course  of  proceedings  in  the 
case  of  a  trial  of  a  party  charged  with  the  crime  of  murder. 
Although  the  form  of  the  indictment  in  such  cases  remains 
as  heretofore  adopted  and  sanctioned  in  this  commonwealth, 
yet  the  punishment  for  the  crime  of  murder  is  made  to  de- 
pend upon  the  finding  of  the  jury  whether  it  is  murder  in 
the  first  or  second  degree,  and  the  jury  are  by  the  statute 
required  to  find  the  degree  of  murder.  Murder  in  the  first 
degree  is  declared  by  this  statute  to  be  a  '^  murder  commit- 
ted with  deliberately  premeditated  malice  aforethought,  or 
in  the  commission  of  an  attempt  to  commit  any  crime  pun- 
ishable with  death  or  imprisonment  for  life,  or  committed 
with  extreme  atrocity  or  cruelty."  The  court,  upon  the 
trial  of  the  present  case,  properly  instructed  the  jury  that 
the  technical  definition  of  murder  in  this  commonwealth 
was  the  common  law  definition  of  murder  as  recognized  by 
the  court  prior  to  the  statute  of  1858,  c.  154,  and  that  under 
this  form  of  indictment  the  jury  are  by  their  verdict,  if  they 
find  the  prisoner  guilty,  to  find  also  the  degree  of  murder. 
The  first  degree  embraces  the  cases  stated  above,  and  they 
constitute  three  distinct  classes,  either  of  which,  if  proved, 
constitutes  murder  in  the  first  degree. 

As  to  the  second  of  these  classes,  although  not  material  to 
the  present  case,  it  may  be  proper  to  remark  that  an  obvious 
error  has  occurred  in  the  words  "in  the  commission  of  an 
attempt  to  commit  any  crime  punishable  with  death  or  im- 
prisonment for  life,"  in  substituting  *'an"  for  *'or,"  and 
thus  excluding  the  case  of  a  murder  committed  in  the  act- 
ual commission  of  a  crime  punishable  with  death  or  impris- 
onment to\  life,  and  confining  it  to  the  case  of  murder  com- 
mitted in  an  attempt  to  commit  such  crime.  Upon  recur- 
ring to  the  form  of  a  law  proposed  by  the  commissioners  on 
the  penal  code,  reported  to  the  legislature  in  1844,  from 
which  the  statute  of  1858,  c.  154,  was  apparently  copied, 
this  error  will  at  once  be  perceived,  and  it  has  since  the  trial 
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in  the  present  case  been  corrected  by  the  General  Statutes, 
c.  160,  §1. 

As  to  the  case  of  murder  committed  '^with  deliberately 
premeditated  malice  aforethought,"  the  instructions  given 
to  the  jury  are  not  made  the  subject  of  any  exception.  The 
sole  inquiry  upon  this  branch  of  the  case,  is  of  the  correct- 
ness of  the  instructions  as  to  what  constitutes  a  murder 
'^committed  with  extreme  atrocity  or  cruelty."  The  coun- 
sel for  the  prisoner  contended  that  to  constitute  a  murder  in 
the  first  degree,  by  reason  of  its  being  committed  with  ex- 
treme atrocity  or  cruelty,  the  atrocity  and  cruelty  must  be 
premeditated.  In  the  opinion  of  the  court,  this  position 
cannot  be  maintained.  The  three  different  cases  stated  as 
authorizing  a  conviction  of  murder  in  the  first  degree  are  so 
far  independent,  that  the  existence  of  either  would  author- 
ize the  jury  to  return  a  verdict  of  murder  in  the  first  degree. 
The  statute  has  made  extreme  atrocity  or  cruelty  in  the 
commission  of  the  murder  sufficient  to  constitute  the  crime 
of  murder  in  the  first  degree ;  and  if  this  be  shown,  it  is  not 
incumbent  on  the  government  affirmatively  to  show  that 
such  atrocity  and  cruelty  were  premeditated. 

In  the  present  case,  the  instruction  to  the  jury,  that  '4f 
they  were  satisfied  by  the  evidence  that  the« deceased,  a  girl 
under  eight  years  of  age,  was  by  the  persuasions  of  the  pris- 
oner enticed  from  the  bouse  of  Mrs.  Burlin,  at  about  six 
o'clock  on  the  evening  of  the  6th  of  November,  1858,  and 
the  prisoner  having  thus  acquired  the  confidence  of  the 
child  and  the  possession  of  her  person,  at  once  proceeded  to 
perpetrate  upon  her  person  the  crime  of  rape,  actually  rav- 
ishing her  body  by  force,  and  thereby  inflicting  severe 
wounds  upon  the  private  parts  of  her  body,  and  as  a  part 
of  the  same  transaction,  and  for  the  purpose  of  concealing 
this  crim^  and  escaping  punishment  therefor,  proceeded 
further  to  inflict  numerous  severe  blows  upon  her  head  and 
face,  and  then  to  throw  her  body  into  the  Connecticut  river, 
and  by  these  means  caused  her  death,  it  would  be  compe- 
tent for  them  to  find  the  prisoner  guilty  of  murder  commit- 
ted with  extreme  atrocity  and  cruelty,  and  of  murder  in  the 
first  degree,"  was  in  the  opinion  of  the  court  most  fully  au- 
thorized, these  facts  showing  a  case  of  murder  committed 
with  extreme  atrocity  and  cruelty.     In  this  third  class  it  is 
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the  barbarity  and  atrocity  which  attend  such  marder,  that 
increase  the  guilt  of  the  party,  and  that  call  for  the  highest 
degree  of  punishment  known  to  our  law.  The  mere  recital 
of  the  facts  that  mjike  up  the  history  of  this  homicide,  it 
would  seem,  should  silence  every  doubt  of  its  being  a  case 
of  most  aggravated  atrocity  and  cruelty.  It  is  further  to  be 
remembered,  that  the  instruction  to  the  jury  upon  this  point 
was  merely  the  legal  instruction  that  it  would  be  competent 
for  the  jury  to  find  a  verdict  of  guilty  of  murder  in  the  first 
degree,  upon  proof  of  such  facts  as  were  stated.  It  left  the 
matter  wholly  to  the  jury  so  to  find,  or  not  to  find,  only 
ruling  as  to  the  competency  of  such  evidence  to  establish 
the  atrocity  and  extreme  cruelty  prescribed  in  the  statute. 

It  is  upon  the  present  hearing  objected,  that  many  of  the- 
facts  stated  as  subjects  for  the  consideration  of  the  jury,  a» 
bearing  upon  this  point,  were  not  stated  in  the  indictment. 
We  are  of  opinion  that  tliey  need  not  be.  Such  facts  may 
not  have  been  the  cause  of  death,  and  yet  they  may  materi- 
ally have  contributed  to  make  the  killing  one  of  atrocity 
and  extreme  cruelty. 

The  counsel  for  the  prisoner  asked  that  the  jury  might  be 
instructed  to  render  a  verdict  on  the  three  counts  separately. 
These  counts  charge  the  offence  in  different  forms  as  to  the 
mode  of  perpetrating  the  same.  1st.  That  the  death  wa» 
caused  by  throwing  the  deceased  into  the  Connecticut  river, 
whereby  she  was  suffocated  and  drowned.  2d.  That  the 
murder  was  committed  by  an  assault  with  some  weapon  and 
instrument  unknown.  8d.  That  the  murder  was  committed 
by  an  assault  with  a  weapon  and  instrument  unknown,  and 
by  throwing  the  deceased  into  the  Connecticut  river,  by 
which  wounds  and  casting  into  the  Connecticut  river  she 
came  to  her  death. 

There  being  but  one  offence  charged,  though  set  forth  in 
various  counts  adapted  to  meet  the  evidence,  the  jury  were 
propeiiy  instructed  that  if  they  found  the  prisoner  guilty  of 
the  murder  as  set  forth  in  either  of  the  counts,  they  might 
return  a  verdict  of  guilty  generally.  Under  this  instruction, 
the  jurj^  have,  by  a  general  verdict  of  guilty,  found  the 
prisoner  gnilty  of  murder  as  set  forth  in  some  one  of  the 
counts  at  least;  for  it  was  only  upon  such  finding  that 
the  general  verdict  of  guilty,  under  the  ruling  of  the  courts 
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could  be  rendered.  It  is  important  and  perhaps  material  to 
the  consideration  of  the  present  question  that  each  and 
every  one  of  these  counts  is  in  technical  form,  aptly  drawn, 
and  sets  forth  fully  all  that  is  necessary  to  constitute  a 
charge  of  murder,  and  to  authorize  a  judgment  and  sentence 
therefor.  Had  a  verdict  been  rendered  in  form  on  either 
of  these  counts,  no  objection  could  have  been  taken  to  a 
jadgment  and  sentence  thereon.  A  separate  verdict  on 
each  of  these  counts,  assuming  that  verdict  to  have  been 
guilty  upon  one  of  them,  and  not  guilty  upon  the  others, 
,  would  have  presented  the  case,  as  regards  the  judgment  and 
sentence  thereupoti,  precisely  as  it  now  stands.  A  convic- 
tion upon  one  is  equally  fatal  to  the  prisoner  as  upon  all,  it 
being  shown  that  each  count  is  good  and  sufficient  in  itself, 
and  would  authorize  a  judgment  and  sentence  thereupon. 

This  practice  of  rendering  a  general  verdict  of  guilty, 
without  distinguishing  between  the  particular  counts  in  the 
indictment,  where  they  charge  only  a  single  offence,  and 
various  counts  are  introduced  to  meet  more  accurately  the 
the  precise  circumstances  of  the  transaction,  has  certainly 
been  very  general,  and  usually  adopted  in  capital  trials  in 
this  court. 

In  the  well-known  case  of  Commonwedlth  v^  Webster  (5 
Gush.  296),  in  which  the  defendant  was  charged  with  the 
murder  of  Dr.  Parkman,  there  were  four  counts,  charging 
the  offence  to  have  been  perpetrated  in  different  modes.  One 
of  the  counts  was  of  the  most  general  character,  charging 
the  crime  to  have  been  perpetrated  ^'  in  some  way  and  man- 
ner, and  by  some  means,  instruments  and  weapons,  to  the 
jurors  unknown."  The  other  counts  varied  thus:  One 
charginge  mortal  wound  by  stabbing  with  a  knife ;  another 
by  a  blow  on  the  head  with  a  hammer ;  and  a  third  by 
striking,  kicking,  beating  and  throwing  on  the  ground.  Tet 
upon  these  a  general  verdict  was  rendered.  It  is  true  that 
no  direct  motion  was  made,  as  in  the  present  case,  by  the 
counsel  ior  the  prisoner,  that  the  jury  be  directed  to  render 
a  separate  verdict  as  to  each  count.  But  from  the  well- 
known  ability  of  the  counsel  in  that  case,  it  must  be  assumed 
that  such  a  motion  would  have  been  made  if,  in  their  opin- 
ion, the  law  would  have  sustained  it.  The  necessity  for  re- 
sorting to  these  various  and  somewhat  inconsistent  forms  of 
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alleging  the  mode  in  which  the  death  was  caused,  is  well 
stated  by  the  late  Chief  Justice  in  Webster's  Case;  and  the 
reason  for  their  being  introduced  equally  requires  and  justi- 
fies a  general  verdict  upon  all  such  as  are  legally  formal. 
In  reference  to  such  counts,  it  was  there  said  by  the  court : 
*'Take  the  instance  of  a  murder  at  sea;  a  man  is  struck 
down,  lies  some  time  on  the  deck  insensible,  and  in  that 
condition  is  thrown  overboard.  The  evidence  proves  the 
certainty  of  a  homicide  by  the  blow  or  by  the  drowning,  but 
leaves  it  uncertain  by  which.  That  would  be  a  fit  case  for 
several  counts,  charging  a  death  by  a  blow,  and  a  death  by  , 
drowning,  and  perhaps  a  third  alleging  a* death  by  the  joint 
result  of  both  causes  combined."  In  the  case  supposed,  it 
would  be  as  impracticable  for  the  jury  of  trials  to  find  upon 
the  evidence  which  actually  caused  the  death,  as  it  would  be 
for  the  grand  jury  who  presented  the  indictment.  The  form 
of  this  indictment,  and  the  reasons  for  it,  are  strikingly  like 
the  case  above  supposed. 

In  the  case  of  Commonwealth  v.  Dominie  Daley  and 
JaToes  HalUgan^  for  the  murder  of  Marcus  Lyon,  tried  in 
the  county  of  Hampshire  in  the  year  1806,  I  find  the  indict- 
ment to  ha^e  been  thus:  The  first  count  charged  that 
Daley  with  a  pistol  gave  Lyon  the  blow,  of  which  he 
instantly  died,  and  that  Halligan  was  present,  aiding  and 
abetting  ;  the  second  count  alleged  that  Daley  gave  the  blow 
as  aforesaid,  and  immersed  the  body  in  Chicopee  river,  so 
that  Lyon  died  as  well  by  reason  of  the  immersion  as  the 
blow,  and  that  Halligan  was  present  aiding  and  abetting ; 
the  third  alleged  that  Daley  and  Halligan  each  with  a  pistol 
in  his  hand  gave  the  mortal  wounds  and  bruises  of  which 
Lyon  instantly  died.  These  counts  differed,  as  will  be  per- 
ceived, as  much  as  those  in  the  case  at  bar;  but  a  general 
verdict  of  guilty  was  rendered,  and  the  prisoners  sentenced 
thereon,  and  the  sentences  executed  upon  them. 

We  may  refer  to  some  English  cases  illustrative  of  this 
point.  In  Regina  v.  G^  Brian  (1  Denison,  9),  wher^  in  one 
count  A.  B.  was  indicted  for  the  murder  of  J.  N.  by  a  blow 
of  a  stick,  and  C.  D.  and  E.  F.  were  charged  as  aiding  and 
abetting;  and  in  a  second  count  it  was  alleged  that  C.  D. 
perpetrated  the  murder  by  throwing  a  stone,  and  A.  B.  and 
E.  F.  were  charged  as  being  present  aiding  and  abetting ; 
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and  a  general  verdict  was  given ;  it  was  objected  to,  as  it 
left  it  uncertain  whether  the  stick  or  the  stone  caused  the 
death;  but  the  judges  Jield  the  conviction  good,  saying, 
"the  mode  of  death  in  both  counts  being  substantially  the 
same."  In  JRegina  v.  Downing  (1  Denison,  62),  where  two 
men  were  indicted  for  murder,  A.  in  the  first  count  being 
indicted  as  principal  in  the  first  degree,  and  B.  as  being 
present  aiding  and  abetting ;  and  in  the  second  count  B. 
was  indicted  as  principal  in  the  first  degree,  and  A.  as  being 
present  aiding  and  abetting  ;  and  the  jury  found  them  guilty, 
bat  said  that  they  were  not  satisfied  as  to  which  of  them 
actually  committed  the  murder  (that  is,  whether  the  mode 
of  causing  the  death  was  properly  set  forth  in  the  first  or  in 
the  second  count) ;  the  judges  held  that  the  jury  were  not 
bound  to  find  the  defendants  guilty  on  one  particular  count, 
but  might  render  a  verdict  of  guilty  on  both.  It  is  true,  in 
reference  to  the  case  last  cited,  that  the  law  makes  no  difl!eT- 
ence  between  the  offence  of  principal  in  the  first  degree  or 
principal  in  the  second  degree  (Archb.  Crim.  PI.  [6th 
Amer.  ed.],  12).  But  the  case  is  an  authority  that  the  ver- 
dict of  guilty  need  not  be  confined  to  one  count,  although 
only  one  offence  is  intended  to  be  charged  or  offered  to  be 
proved.     See  also  United  Slates  v.  Pirates  (6  Wheat.  201). 

It  seems  to  us,  in  a  case  like  the  present,  where  all  the 
counts  are  in  proper  legal  form  and  relate  to  a  single  offence, 
and  a  conviction  on  any  one  requires  the  same  judgment 
and  the  same  sentence  as  a  conviction  on  all  would,  that,  if 
the  jury  find  the  prisoner  guilty  of  murder  in  the  form  set 
forth  in  either  of  the  counts,  they  may  find  him  guilty  gen- 
erally. 

On  the  part  of  the  defendant,  it  is  denied  that  /each  of 
these  counts  is  in  proper  legal  form,  and  would  be  objec- 
tionable on  a  motion  in  arrest,  or  upon  a  writ  of  error  in 
case  such  count  had  been  the  single  count  upon  which  the 
jury  had  returned  a  verdict  of  guilty.  The  count  most 
strongly  objected  to  is  the  second,  where  it  is  alleged  "of 
which  said  mortal  bruises  and  wounds  the  said  Augustina 
then  and  there  instantly  died."  In  the  preceding  part  of 
this  count,  the  name  of  the  party  alleged  to  have  been  killed 
is  written  "Augustine,"  and  it  iak  contended  that  this  is  a 
variance,  and  that  the  party  alleged  to  have  died  of  said 
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mortal  braises  and  wounds  is  other  and  different  from  the 
party  described  in  the  previous  parts  of  this  count,  and 
upon  whom  the  assault  is  alleged  to  have  been  made.  That 
the  meaning,  to  any  other  than  a  technical  mind  seeking  for 
discrepancies,  would  be  entirely  obvious,  no  one  can  doubt. 
The  deadly  and  mortal  bruises  are  alleged  to  have  been 
inflicted  on  Augustine,  and  it  is  alleged  '^  that  of  said  mortal 
bruises  and  wound  the  said  Augustina  died."  But  upon 
giving  to  the  prisoner  the  full  benefit,  as  he  has  a  right  to 
have  the  full  benefit,  of  any  variance,  if  such  exists,  we  are 
not  satisfied' that  such  variance  exists.  There  is  not  a  fatal 
variance*  here.  The  names,  as  written,  only  differ  in  the 
final  letter,  substituting  "a"  for  "e."  This  does  not  neces- 
sarily change  the  sound  of  the  name ;  it  may  still  be  idem 
sonans  ;  you  may  read  them  as  different  in  sound,  by  divid- 
ing the  first  into  three  syllables,  and  the  other  into  four,  or 
both  may  be  pronounced  alike.  In  the  manner  they  are 
found  stated  in  this  indictment,  they  are  legally  and  properly 
to  be  taken  as  describing  the  same  person.  In  Regina  v. 
Wilson  (1  Denison,  284),  the  name  as  set  forth  was  John  Mc- 
Nicole,  when  the  true  name  was  John  McNicoll,  and  it  was 
•held  no  variance,  the  court  saying  the  use  of  the  letter  *'e" 
for  '4"  did  not  make  a  different  name.  The  same  mode  of 
describing  the  name  as  Augustina  in  the  third  count  also, 
for  the  above  reason,  would  not  be  fatal ;  but  in  this  it 
might  also  be  rejected  as  surplusage,  and  the  count  be  good 
a,nd.  sufScient. 

The  objection  in  arrest  of  judgment,  upon  the  ground  that 
murder  in  the  first  degree  is  not  technically  charged  in  the 
indictment,  there  being  no  allegation  of  the  act  required  by 
the  statute  to  constitute  that  offence,  is  not  tenable.  The 
answer  to  this  is  that  the  crime  charged  in  this  indictment  is 
murder  as  known  and  defined  by  the  common  law.  The 
offence  is  here  technically  charged.  The  statute  provision 
has  only  reference  to  the  extent  of  the  punishment,  and  for 
that  purpose  the  jury  are  required  to  find  the  degree.  The 
question  is  not  now  for  the  first  time  before  the  court.  In 
connection  with  other  questions  raised  in  the  case  of  Com- 
monweaUh  v.  Oardner  (11  Gray,  438),  it  was  directly  held 
by  this  court  that  this  forxn  of  indictment  was  sufficient,  the 
'court  in  the  opinion  in  that  case  saying :     ^^It  seems  to  us 
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to  have  been  the  clear  intent  q|  the  legislature,  that  the  form 
of  an  indictment  for  murder  should  remain  as  it  had  been." 
**  The  legislature  manifestly  consider  murder  as  one  kind  or 
species  of  crime,  the  punishment  of  which  may  be  more  or 
less  severe,  according  to  certain  aggravating  circumstances, 
which  may  appear  on  the  trial."  It  was  also  held  that  such 
form  of  indictment  in  the  case  of  murder,  without  distin- 
guishing in  the  indictment  tlie  character  of  the  offence  as  of 
the  first  or  the  second  degree  of  murder,  was  not  inconsist- 
ent with  the  twelfth  article  of  the  Declaration  of  Bights. 
This  form  of  indictment  has' the  direct  authority  of  the  legis- 
lature in  the  act  creating  the  distinction  between  the  two 
degrees  of  murder.  It  has  the  sanction  of  this  court  upon 
fall  argument,  and  must  be  held  as  now  settled  law  for  this 
CQpQmoQwealth. 

It  was  farther  objected  that  the  counts  in  the  indictment 
chai^  the  killing  and  murder  only  argumentatively,  by 
alleging  '^and  so  did  kill  and  murder."  But  t|j^is  will  be 
fonnd  to  be  in  accordance  with  approved  forms,  and  to  have 
been  properly  used. 

Nor  does  any  ground  exist  for  arresting  the  judgment  for 
the  misspelling  of  the  name  of  the  town  of  Ghicopee,  by  ad- 
ding ^^k"  to  the  first  syllable.  It  is  clearly  a  name  idem 
ionaiu.  As  to  the  minor  objections  suggested,  that  of  the 
use  of  the  abbreviation  '^sd,"  and  several  interlineations  in 
the  indictment,  however  they  might  have  furnished  a  proper 
gronnd  for  a  motion  to  the  discretion  of  the  court  for  quash- 
ing the  indictment,  had  a  motion  to  that  effect  been  made 
before  the  party  had  pleaded,  or  perhaps  before  he  was  put 
on  his  trial,  they  furnish  no  sufficient  ground  for  arresting 
judgment  after  a  trial  or  verdict  against  the  prisouer.  It  is 
unnecessary  perhaps  to  add  that  such  imperfections  are  ob- 
jectionable and  to. be  avoided,  and  more  especially  so  in 
indictments  for  offences  of  this  grade. 

In  presentinj^  these  views  upon  the  case  upon  the  excep- 
tions, we  are  not  to  be  understood-  as  calliug  in  question  the 
general  rule,  well-known  and  practised  upon,  that  when  there 
are  several  counts  in  an  indictment,  and  a  general  verdict  is 
taken  without  objection,  upon  a  motion  in  arrest,  or  writ  of 
error,  if  there  be  one  good  count,  judgm^pt  may  be  entered 
upon  that.  Here  the  counsel  for  the  defendant  objected  at  the 
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trjal  to  such  general  verdict  -^  and  as  the  operation  of  the 
rule  we  have  referred  to  would  prevent  his  taking  at  a  later 
stage  the  objection  that  some  of  the  counts  were  not  good, 
it  has  seemed  to  require  us  to  find  all  the  counts  good  to 
sustain  this  ruling. 

The  objection  relied  upon  to  sustain  this  verdict  upon  the 
ground  of  variance  between  the  name  of  the  person  alleged 
to  have  been  murdered,  and  that  shown  by  the  evidence,  is 
wholly  untenable.  If  the  name  by  which  the  party  is 
usually  called  and  known  be  stated  in  the  indictment,  it 
is  sufficient.  The  instructions  were  to  this  effect,  and  the 
jury  have  found  no  variance.  Upon  this  point  the  authori- 
ties are  quite  uniform,  and  are  founded  in  reason  and  good 
sense.  In  a  case  of  larceny,  in  which  the  indictment  alleged 
the  stealing  of  the  goods  of  Mary  Johnson,  and  the  eyidence 
was  that  the  original  name  of  the  party  was  Mary  Davis, 
but  that  she  had  been  called  and  known  by  the  name  of 
Mary  Johnson  for  the  last  five  years,  the  court  held  that 
there  was  no  misdescription,  and  the  indictment  might  be 
sustained  {Bex  v.  Norton^  Russ.  &  Ry.  510).  In  another 
case,  where  the  party  was  indicted  for  stealing  the  goods  of 
Richard  Pratt,  and  it  appeared  that  his  name  was  Richard 
Jeremiah  Pratt,  but  it  was  shown  that  he  was  equally  well 
known  by  the  name  of  Richard  Pratt,  it  was  held  to  be  no 
case  of  variance,  and  the  indictment  was  sustained  {Rex  v. 

,  6  Car.  &  P.  408.      See  also  Rose.  Crim.  Ev.  [2d 

ed.]78). 

Upon  the  whole  matter  we  find  no  ground  to  sustain  any 
objections  presented  by  the  bill  of  exceptions,  or  by  the  mo- 
tion in  arrest  of  judgment,  although  they  have  been  very 
ably  and  ingeniously  presented  for  our  consideration  by  the 
counsel  for  the  prisoner.  The  result  is  therefore  that  the 
exceptions  taken  by  the  prisoner  to  the  rulings  of  the  court 
upon  the  trial,  as  well  as  the  motion  in  arrest  of  judgment, 
be  overruled. 

Exceptions  and  motion  in  arrest  overruled. 
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SUPREME   COURT   OF   ERRORS. 

CJoNNEcncuT,  1860. 


State  v.  Toole, 

Anon  is  an  offence  against  the  security  of  the  dwelling  house  and  not  against  such 
hnilding  as  property.  The  owner  of  a  house,  who  fires  it  while  it  is  in  the  00-' 
cnpation  of  another  may  be  guilty  of  arson,  while  its  occupant  by  a  like  act 
would  not  be,  because  arson  is  the  malicious  firing  of  the  habitation  of  another. 
Therefore  the  proper  mode  of  describing  in  the  indictment  the  dwelling  burned 
would  be  to  call  it  the  house  of  the  person  who  dwells  in  it. 

If  the  poeseseion  of  the  house  be  wron^^uUy  obtained,  it  must  be  set  forth  as  the  house 
of  the  wrongful  occupier. 

On  trials  for  arson,  the  court  cannot  inquire  into  the  tenure  or  interest  of  the  occu- 
pant in  the  building  inhabited  by  him,  following  People  y.  Van  Blarewn 
(2  Johns.  Rep.  106). 

An*  allegation  in  the  indictment  that  the  building  was  the  dwelling  house  of  two, 
would  be  in  law  an  ayerment  that  it  was  occupied  by  the  two  in  common ;  for 
it  is  settled  that  where  there  is  a  joint  occupancy,  it  is  In  law  the  possession  of 
an  who  so  occupy,  and  must  be  so  described. 

In  cases  of  lodgers  and  tenants,  the  occupancy  of  a  distinct  portion  by  such  persons 
is  treated  fls  incidental  or  subsidiary  to  the  possession  of  the  general  owner  and 
occupant,  so  that  it  is  necessary  to  describe  the  lodger's  or  tenant's  part  as  the 
dwelling  house  of  the  owner  himself,  of  which  the  law  holds  it  to  be  parcel.    - 

It  is  well  settled  that  if  there  is  no  interior  communiction  between  different  parts 
of  the  same  building,  separately  occupied,  the  parts  are  to  be  regarded  t^  sepa- 
rate buUdings. 

Eren  when  such  separate  possession  is  that  of  general  owner  and  of  his  lessee,  the 
part  occupied  by  the  latter,  if  broken  into  or  set  fire  to,  instead  of  being  treated 
as  parcel  of  the  owner^s  dwelling,  is  to  be  described  as. the  dwelling  house  of  the 
tenants 

Inbictmeitt  for  arson  in  setting  fire  to  *'  a  certain  dwelling 
house  of  one  John  W.  Slater." 

The  jury  re^ftered  a  verdict  of  gnilty,  and  the  prisoner 
moved  for  a  new  trial. 

C.  a.  IngersoU  and  DoolittU^  for  motion. 

FosieVy  State  Attorney,  and  F,  H.  Peck^  opposed. 

Storbs,  C.  J.  Arson  and  bnrglary  are  offences  against 
the  seenrity  of  the  dwelling  house,  and  not  against  such 
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buildings  as  property.  The  legal  owner  of  a  house,  who  sets 
fire  to  it  while  it  is  in  the  occupation  of  another  person,  it 
has  been  said,  may  be  therein  guilty  of  the  first  mentioned 
crime ;  while  its  occupant  by  a  like  act  would  not  become 
so  chargeable,  because  arson  is  the  malicious  firing  of  the 
habitation  of  another.  From  the  necessity  of  the  case, 
therefore,  the  proper  mode  of  describing  .the*  subject  of  the 
burning  is  to  call  it  the  house  of  the  person  who  dwells  in 
it ;  although  proof  of  ownership  at  times  affects  the  ques- 
tion of  occupancy.  It  is  even  held  that,  if  possession  of  it 
be  wrongfully  obtained,  it  must  be  set  forth  as  the  house  of 
the  wrongful  occupier  {Rex  v.  WalliSy  1  Mood.  C.  C.  344). 
It  was  settled  more  than  half  a  century  ago,  in  New  York, 
that  on  trials  for  arson,  the  co\irt  cannot  inquire  into  the 
tenure  or  interest  of  the  occupant  in  the  building  inhabited 
by  him  {People  v.  Van  Blarcum^  2  Johns.  705).  In  that 
case  the  structure  burned  was  a  jail,  a  part  of  which  was 
tenanted  under  a  license  from  the  sheriff,  by  the  jailor  and 
his  family.  It  was  decided  to  be  well  described  as  that  offi- 
cer's dwelling  house.  We  are  of  opinion  that  the  court  be- 
low, in  view  of  the  fact  that  the  premises  set  on  fire  were 
occupied  by  Mr.  Slater  and  hia  family,  properly  refused  to 
entertain  the  question  raised  as  to  the  '4egal  title''  of  Mrs. 
Slater  in  them.  If  occupation  alone  is  to  be  considered,  it 
will  not  be  denied  that  the  law  regards  the  husband  as  the 
occupant  {Jiex  v.  French^  Russ.  &  Ry.  491 ;  Rex  v,  Wil- 
ford,  Id.  517). 

The  record  shows  that  an  objection  was  taken  to  the  de- 
scription of  the  premises,  founded  on  the  separate  ownership 
of  different  portions  of  the  building,  in  one  of  which  portions 
the  crime  was  committed.  It  has  been  argutsd  before  us, 
that  the  house  should  have  been  described  as  the  dwelling 
of  the  two  persons  who  owned  and  occupied  the  different 
parts  of  it  in  severalty.  In  this  aspect  the  objection  is  with- 
out plausibility.  An  allegation  that  the  building  was  the 
dwelling  house  of  the  two,  would  be  in  law  an  averment  that 
it  was  occupied  by  the  two  in  common ;  for  it  is  settled 
that  where  there  is  a  joint  occupancy,  it  is  in  law  the  pos- 
session of  all  who  so  occupy,  and  must  be  so  described 
{Mdpnard^s  Case^  2  East,  P.  C.  501).  To  call  a  house,  con- 
sisting of  two  distinct  tenements,  owned  and  occupied  sever- 
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ally,  the  dwelling  house  of  both,  would  be  an  obvious 
misdescription.  In  no  case  of  a  separate  oocupation  of  dif- 
ferent portions  of  the  same  building  do  the  authorities  sanc- 
tion the  idea  that  it  is  to  be^described  as  the  dwelling  house 
of  both.  On  the  other  hand,  in  numerous  instances,  as  in 
cases  of  lodgers  and  tenants,  the  occupancy  of  a  distinct  por- 
tion by  both  persons  is  treated  as  incidental  or  subsidiary 
to  the  possession  of  the  general  owner  and  occupant,  so  that 
it  is  necessary  to  describe  the  lodger's  or  tenant's  part  as  the 
dwelling  house  of  the  owner  himself,  of  which  the  law  hold^ 
it  to  be  parcel.  We  conclude  that  the  property  burned 
should  not  have  been  described  as  the  dwelling  of  both 
Slater  and  Smith. 

The  court  perceive  however  that  the  record  gives  rise  to 
the  inquiry,  whether  a  building  tenanted  according  to  the 
details  of  the  motion,  could  properly  be  described  as  the 
dwelling  house  of  Slater,  rather  than  the  dwelling  house  of 
Smith.  If  the  description  had  been  reversed,  an  equally 
serious  doubt  would  arise  whether  it  could  properly  be  de- 
scribed as  the  dwelling  house  of  Smith  rather  than  that  of 
Slater.  From  the  facts  set  out,  it  is  impossible  to  say  tliat 
the  occupation  of  either  was  in  any  sei\Be  incidental  or  sub- 
ordinate to  that  of  the  other.  This  dilemma  would  seem  of 
itself  to  make  it  necessary  to  regard  the  two  tenements,  al- 
though under  one  roof,  and  originaHy  constructed  as  one 
tenement,  as  two  different  dwelling  houses,  as  clearly  as  if 
they  were  different  houses  in  a'  compact  block.  It  is  diffi- 
cult to  see  how  the  mere  accident  of  structure,  if  it  should 
create  an  interior  communication  between  two  tenements, 
owned  and  occupied  strictly  in  severalty,  with  no  practiced 
communication  actually  in  use  between  them,  could  render 
tliem,  by  legal  intendment,  one  habitation,  and  the  habita- 
tion of  one  only  of  the  occupants,  for  purposes  of  descrip- 
tioQ  either  in  an  instrument  or  civil  process,  or  in  a  criminal 
information.  Omitting  to  decide  such  a  question,  we  find 
that  the  motion  does  not  in  fact  set  forth  that  there  was  any 
interior  communioation  between  the  tenements  of  Slater  and 
Smith.  On  the  contrary,  it  denies  that  any  part  of  the 
building  or  land  (lam^age  which,  for  aught  that  we  can 
see,  embraces  the  main  entrance- way),  was  owned  or  occu- 
-  pied  jointly  by  the  two  parties.     The  division  line  of  the 
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property  was  such  as  to  leave  this  ball  entirely  on  the  side 
of  one  only  of  the  proprietors.  It  is  not  averred  that  either 
door  or  window  of  the  other  owner  was  in  practical  commu- 
nication with  this  entrance- way^.  Now  it  is  well  settled  that 
if  there  is  no  interior  communication  between  different  parts 
of  the  same  building,  separately  occupied,  the  parts  are  to 
be  regarded  as  separate  buildings  (1  Bish.  Cr.  Law,  §  167). 
Even  when  such  separate  possession  is  that  of  general 
owner  and  of  his  lessee,  the  part  occupied  by  the  latter,  if 
broken  into  or  set  fire  to,  instead  of  being  treated  as  parcel 
of  the  owner's  dwelling,  is  to  be  described  as  the  dwelling 
house  of  the  tenant  (1  Hale,  568 ;  2  East,  P.  C.  507).  In  no 
aspect  of  the  case,  therefore,  was  the  defendant's  request  to 
the  court  below  well  founded. 

•  The  defendant's  counsel  have  also  sought  to  give  such  a 
construction  to  the  judge's  charge  as  to  raise  still  another 
question,  not  made  at  the  trial  below.  It  is  now  said  that,  from 
the  narrative  on  the  record,  it  appears  that  the  particular 
part  of  the  building  where  the  fire  was  set  was  the  prisoner's 
own  shop,  and  not  parcel  of  any  one's  dwelling.  Whatever 
the  truth  may  have  been,  it  is  a  settled  rule  that  in  constru- 
ing the  charges  of  (jourts  and  the  recitals  of  facts  to  which 
their  instructions  relate,  both  will  be  interpreted  with  strict 
reference  to  the  points  made  on  the  trial.  We  therefore  do 
not  undertake  to  review  a  point  thus  originated.  It  gives 
us  more  confidence  that  the  point  was  entirely  a  new  on%in 
this  court,  to  find  that  the  leading  and  vital  assertion  upon 
which  the  defendant's  counsel  base  this  part  of  their  arga- 
ment, —  that  the  apartment  of  the  accused  had  no  internal 
communication  with  the  dwelling  house  of  the  Slaters, —  is 
not  sustained  expressly  or  impliedly,  by  the  record.  On 
the  other  hand,  his  saloon  is  said  to  be  a  part  of  their  por- 
tion of  the  building ;  which  portion,  it  is  generally  averred 
in  another  place,  was  owned  and  occupied  by  Slater  and  his 
wife. 
We  do  not  advise  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 

New  trial  not  advised. 
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COUET   OP  APPEALS. 

New  Yobk,  1868. 


Bjennedy  V.  The  People. 

Following^  .PU^vro^/  y.  The  People  (87  N.  Y.  418),  held,  that  4ie  indictment  in  this 
case  contains  a  good  and  suffic^Bnt  charge  of  mnrder  in  the  first  degree. 

Sdd  also,  that  the  statute  defining  murder  in  the  first  degree,  murder  in  the  second 
degree,  and  manslaughter,  lias  not  changed  the  form  of  pleading  so  that  an  in- 
dictment for  murder,  good  at  the  common  law,  is  no  longer  sufficient. 

Eeld  also,  that  under  such  an  indictment  there  m^y  be  a  conviction  in  the  first  de- 
gree, or  in  the  second  degree,  or  of  manslaughter,  according  to  the  description 
of  the  act  given  and  proved. 

EM  also,  that  the  statute  is  not  a  rule  of  pleading,  but  a  guide  to  the  conduct  of 
the  trial  and  to  the  instructions  to  be  given  to  the  jury. 

HM  also,  that  a  general  verdict  of  guilty  under  this  indictment,  is  a  conviction  of 
murder  in  the  first  degree,  and  warrants  a  sentence  of  death,  its  legal  penalty. 

Bdd,  that  the  indictment  is  not  bad,  on  the  ground  of  duplicity,  because  it  charged 
the  prisoner  with  killing  of  Thomas  Hand,  ^ias  Thomas  Jackson ;  in  no  sense 
does  the  word  cUUu  import  the  killing  of  two  persons,  but  in  pleadings,  both 
civil  and  criminal,  it  implies  that  the  names  mentioned  are  different  descriptions 
of  the  same  persons.  Th^  term  alias,  or  cUias  dictus,  means  "  otherwise  called  " 
or  "  otherwise  known  as." 

Hdd,  that  the  declaration  of  the  deceased,  some  weeks  before  the  murder,  w^  not 
competent  evidence  that  he  had  no  money.  It  was  no  more  evidence  as  against 
the  people,  or  for  the  prisoner,  than  his  d<)cl&ration  upon  any  other  subject 
would  have  been.  There  is  no  rule  which  makes  the  declarations  of  the  de- 
ceased, forming  no  part  of  the  rea  geHlce,  competent  evidence,  either  for  or 
against  either  party. 

It  18  competent  testimony  to  show  that  the  deceased  had  money  in  his  possession  at 
or  near  the  time  of  his  death,  for  the  purpose  of  suggesting  a  motive  on  the  part 
of  the  accused  for  committing  the  murder,  following  Qardon  v.  Tha  People 
(S8  K.  Y.  501),  and  Hendriekwn  v.  The  People  (10  N.  Y.  18),  whether  the  time 
of  the  possession  of  money  by  the  deceased  be  or  be  not  too  remote  to  render 
the  evidence  proper,  must  depend  very  much  upon  the  circumstances  of  each 


The  admission  of  the  testimony  of  the  expert  in  regard  to  his  opinion  respecting  the 
porition  of  the  deceased  when  the  fatal  blow  was  struck,  was  error.  The  form, 
nature,  extent,  depth,  length,  width  and  direction  of  the  wound  being  given,  and 
its  precise  location  on  the  head,  with  a  general  statement  of  the  amount  of  force 
requisite,  and  the  probable  shape  of  the  instrument,  the  jury  can  judge  as  well 
as  any  one  in  what  position  the  head  or  the  body  probably  was  when  the  blow 
was  given.  If  the  position  of  the  body,  when  the  blows  were  struck,  was  mate- 
rial, it  should  have  been  left  to  the  jury  to  infer  that  position,  from  the  facts 
which  tended  to  prove  it.    It  was  conceded  at  the  trial  that  a  murder  had 
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been  committed,  and  the  only  questtion  submitted  to  the  jury  was,  who  commit- 
ted that  murder  ?  The  admission  of  this  testimony,  although  error,  would  have 
in  no  way  a  tendency  to  prejudice  the  defendant. 

The  accused  was  charged  with  the  murder  of  ''Thomas 
Hand,  alias  Thomas  Jackson."  He  was  found  guilty,  and 
sentenced  to  be  hung.  On  writ  of  error  to  Greneral  Term  the 
judgment  was  affirmed,  whereupon  the  record  and  proceed- 
ings were  brought  into  this  court. 

Charles  O.  Myers^  for  accused.  * 

B.  IT.  Yary^  for  the  people. 

Woodruff,  J.  1.  In  Fitzgerald  v.  The  People  (87  N. 
Y.  413),  this  court,  at  the  March  Term  last  past,  decided, 
that  an  indictment  charging  the  prisoner  in  terms  nearly 
identical  with  those  employed  in  the  present  case,  is  a  good 
and  sufficient  charge  of  murder  in  the  first  d^ree.  That 
the  statute  defining  murder  in  the  first  degree,  murder  in  t.lie 
second  degree,  and  manslaughter,  has  not  changed  the  form 
of  pleading  so  that  an  indictment  for  murder,  good  at  the 
common  law,  is  no  longer  sufficient.  That  under  such  an 
indictment  there  may  be  a  conviction *of  murder  in  the  first 
degree,  or  in  the  second  degree,  or  of  manslaughter,  accord- 
ing  to  the  description  of  the  act  given  and  proved  ;  and  that 
the  statute  is  not  a  rule  of  pleading,  but  a  guide  to  the  con- 
duct of  the  trial  and  to  the  instructions  to  be  given  to  the  jury; 
and,  therefore,  that  a  general  verdict  of  guilty,  as  charged, 
'is  a  conviction  of  murder  in  the  first  degree,  and  warrants 
a  sentence  of  death,  its  legal  penalty  {Corikey  et  aZ.  v.  The 
People,  6  Park.  Or.  310 ;  Whart.  Cr.  Law,  §  3048 ;  Harmon 
V.  Commo^iwealth^  12  Serg.  &  Rawle,  191). 

2.  It  was  objected  on  the  trial,  in  the  present  case,  that 
the  indictment  is  bad,  because  it  charges  the  prisoner  with 
the  killing  of  Thomas  Hand,  alia^  Thomas  Jackson.  There 
is  nothing  in  the  suggestion  that  this  created  any  duplicity; 
the  charge  in  no  sense  of  the  word  ^^aZias^^  imported  the 
killing  of  two  persons.  To  give  it  such  an  effect,  would  be 
to  construe  it  as  meaning  Thomas  Hand  and  Thomas  Jack- 
son, which  neither  its  proper  L^tin  significance  nor  its  Eng- 
lish use  would  allow.     A  more  plausible  suggestion  would 
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have  been,  that  it  was  bad,  for  uncertainty,  because  it  left 
:it  doubtful  whether  th^  killing  of  Thomas  Hand,  or  the  kill- 
ing of  Thomas  Jackson  was  charged.  But,  in  order  to 
create  this  doubt,  it  is  necessary  to  read  the  word  as  mean- 
ing "or,"  after  the  word  ''  either,"  and  so  make  the  indict- 
ment chaise  the  killing  of  one  of  two  persons,  that  is  to  say, 
with  the  killing  of  either  Thomas  Hand  or  Thomas  Jackson. 
Bat  this,  again,  is  not  according  to  its  well  understood 
meaning  as  a  term  in  the  law  long  used  to  avoid  a  variance 
or  misnomer  in  pleadings.  It  does  not  indicate  that  differ- 
ent pt^sons  are  intended,  but,  in  pleading,  both  in*civil  and 
criminal  actions,  that  the  names  mentioned  are  different  de- 
scriptions of  the  same  person.  Counsel  for  the  plaintiff  in 
error  is  right  in  claiming  that  it  was  formerly  employed  in 
pleading  in  connection  with  '^dictus^%  and  in  that  connec- 
tion the  charge  would  import  a  killing  of  Thomas  Hand, 
otherwise  called  Thomas  Jackson.  And  the  argument  is, 
in  sobstanoe,  a  concession  that,  had  the  pleader  used  the 
fall  eKpression,  ^^  alias  dictus,^^  or  *' otherwise  called,"  the 
sapposed  defect  would  not  exist. 

I  apprehend  that  the  use  of  the  single  word  ^^alia^^^^  to 
express  the  whole  meaning,  has  so  long  obtained,  that  it  is- 
not  uncertain  what  is  the  true  meaning  of  the  charge ;  and, 
if  not,  theo  there  is  no  just  ground  for  the  exception,  unless 
there  is  snch  uncertainty,  the  objection,  even  if  technically 
sound,  ie  not  of  substance,  but  of  mere  form,  and  could  in 
nowise  prejudice  the  prisoner,  and,  therefore,  neither  ren- 
ders the  indictment  invalid  nor  affects  the  proceedings  {2 
R.  S.,  728  [52]).  The  term  has  become  familiar  as  equiva- 
lent to  "otherwise  called,"  or  '* otherwise  known  as,"  and 
may  properly  be  treated  as  having  in  use  in  pleadings  in 
English  acquired  that  import,  as  a  technical  term  constantly 
employed  in  that  sense,  without  its  former  Latin  companion. 

On  the  argument  of  the  case  in  this  court,  the  counsel  for 
the  plaintiff  in  error  has  enlarged  the  objection  taken  below, 
and  now,  after  verdict,  insists  that  even  if  ^^  alias  ^^  may  be 
held  to  io^ort  the  full  meaning  ^^  otherwise  called,"  still 
the  conviction  should  be  reversed,  because  the  aZias  should 
toilow  the  true  name.  And  the  indictment  here  should  have 
charged  the  killing  of  Thomas  Jackson,  alias  Thomas  Hand, 
and  not  the  killing  o£ Thomas  Hand,  aZza^  Thomas  Jackson* 
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No  such  point  appears  to  have  been  taken  below,  and  no 
point  so  purely  technical,  so  void  of.  intrinsic  merit,  should  - 
be  permitted  to  be  first  raised  here,  when  no  possible  prej- 
udice could  happen  to  the  prisoner  by  reason  of  the  error, 
if  it  were  an  error. 

It  is  by  no  means  clear,  that,  if  the  facts  assumed  were 
true,  the  objection  would  have  any  force  when  one  had  exe- 
cuted an  instrument  by  a  wrong  surname,  it  was  long  since 
held,  that  he  might  be  sued  by  such  wrong  name,  alias 
^ctu8  his  true  name  (3  Salk.  238).  And  this  was  in  the 
days  of  very  rigid  adherence  to  technicality,  when  it  was 
held,  in  respect  to  Christian  names,  that  the  rule  was  other- 
wise, both  in  civil  and  criminal  proceedings  (3  Salk.  238 ; 
1  Ld.  Baym.  462).  On  the  other  hand,  Reid  v.  Lord 
{4  Johns.  118)  is  to  •  the  effect  that  the  true  name  is  that 
which  precedes  the  alias  dictuSj  and  does  not  notice  the 
distinction  above  stated. 

But  there  is  another  sufficient  answer  to  the  objection;  it 
is  not  found  that  the  true  name  of  the  deceased  was  not 
Thomas  Hand.  On  the  contrary,  the  verdict  finds  the  pris- 
oner guilty  as  charged,  and  if  the  pleading  on  its  face  im- 
ports,—  as  the  prisoner's  counsel  now  claims  it  does, —  that 
Thomas  Hand  was  the  true  name  of  the  deceased,  and 
Thomas  Jackson  a  name  by  reputation  only,  then  the«jury 
have  found  the  prisoner  guilty  of  the  murder  of  Thomas 
Hand,  who  by  reputation  had  the  name  of  Thomas  Jackson. 

If  we  are  called  upon  to  look  at  the  evidence,  and  say 
whether  such  a  verdict  should  be  sustained,  we  cannot  say 
that  it  should  be  set  aside  as  against  evidence,  or  that  the 
testimony  shows  conclusively  that  Thomas  Hand  was  a  fic- 
titious name.  During  his  residence  in  this  country,  he  was 
known, 'and  only  known,  as  Tliomas  Hand.  He  appears  to 
have  been  in  this  country  twenty-two  years. 

His  nephew,  who  came  to  this  country  the  summer  pre- 
vious to  the  murder,  testified :  '^  I  am  a  nephew  of  Thomas 
Hand,  deceased ;  I  was  not  much  acquairited  with  him  in 
England ;  I  recollect  him,  that  was  all ;  his  namp  there  was 
Thomas  Jackson.'' 

No  other  evidence  was  given  to  show  that  the  deceased 
bore  the  name  of  Thomas  Jackson.  The  name  of  his  father 
or  mother,   brother  or  sister,   or  other  relative  (save  the 
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nephew's  name),  was  not  proved.  All  lies  in  the  recollec* 
tion  of  one  who  was^not  much  acquainted  witli  him,  whose 
memory  is  tasked  to  go  back  twenty-two  years,  and  who 
barely  remembers  him.  On  this  evidence,  we  cannot  say 
whether  the  name  by  which  he  was  thus  faintly  recollected 
may  not  have  been  ftssumed.  Doubtless,  if  the  nephew's 
recollection  is  correct,  the  name  by  which  be  was  known  in 
the  land  of  his  birth  would  seem  most  likely  to  be  the  true 
name;  but  we  could  not  disturb  a  verdict  upon  such  a 
ground  and  upon  such  evidence. 

Besides,  the  question  does  not  arise,  as  it  did  in  the  cases 
above  cited.  Those  were  cases  in  which  the  defendant  was 
himself  declared  against  or  indicted  with  an  alias.  Even 
there,  appearance  and  plea  to  the  merits  waived  the  error, 
if  any,  and,  after  verdict,  the  objection  would  npt  avail. 
Here,  if  the  true  name  of  the  deceased  were  Thomas  Jackson, 
and  the  name  by  reputation  Thomas  Hand,  a  description  of 
the  deceased'  as  Thomas  Hand,  alias  Thomas  Jackson, 
would  not  be  such  a  misdescription  as  to  be  fatal  after 
verdict. 

If,  therefore,  no  error  was  committed  in  receiving  or  re- 
jecting testimony,  there  is  no  ground  for  reversing  the  judg- 
ment. 

3.  It  was  not  erroneous  to  reject  testimony  to  the  decla- 
ration of  the  deceased,  that  he  had  no  money. 

The  question,  whether  the  deceased  had  or  had  not  money 
in  his  possessiorf  at  the  time  of  his  death,  was,  no  doubt,  a 
material  one,  as  will  presently  be  considered,  and  it  may 
have  been  material  to  show  that  the  prisoner  was  aware  that 
the  deceased  had  money;  but  the  declaration  of  the  deceased, 
some  weeks  before  the  murder,  was  not  competent  evidence, 
that  he  had  no  money,  it  was  no  more  evidence  as  against 
the  people,  or  for  the  prisoner,  than  his  declaration  upon 
any  other  subject  would  have  been.  I  know  of  no  rule 
which  makes  the  declarations  of  the  deceased,  forming  no  part 
of  the  res  gestcR^  competent  evidence,  either  for  or  against 
either  i)arty.  It  is  in  no  analogy  to  dying  declarations, 
which  are '  received,  when  made  in  view  of  approaching 
death,  as  having  a  sanction  equivalent  to  testimony  given 
under  the  solemnity  of  an  oath  before  the  court  and  jury. 

4.  Nor  was  it  erroneous  to  allow  proof  of  sales  of  pro^ 
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dace  made  by  the  deceased  in  the  previons  fall,  or  that  hi» 
nephew  had  paid  to  him  sovereigns  in  the  previous  July. 

Proof,  tending  to  show  that  the  deceased  had  money,  sug- 
gests a  motive  for  committing  a  robbery,  and  so  a  motive  to 
take  the  life  of  the  deceased,  if  that  would  facilitate  the 
theft,  or  contribute  to  its  concealment.  Such  a  fact  formed 
a  prominent  circuoCistance,  tending  to  the  conviction  of  the- 
prisoner,  in  Oordon  v.  The  People  (33  N.  Y.  601),  and  was- 
not  suggested  as  of  doubtful  admissibility  in  that  case,  and 
this  court,  in  HendricJcson  v.  The  People  (10  N.  y.  13)^ 
went  much  further  in  sustaining  the  admission  of  evidence, 
tending,  as  was  claimed,  to  show  a  motive  for  the  commis^ 
sion  of  the  crime  charged,  by  receiving  testimony,  which,  at 
most,  only  showed  that  the  prisoner  had  a  diminished  in- 
terest in  the  continuance  of  his  wife's  life.  It  is  always  a 
just  argument,  on  behalf  of  one  accused,  that  there  is  no- 
apparent  motive  to  the  perpetration  of  the  crime.  Men  da 
not  act  wholly  without  motive.  On  the  other  hand,  proof 
of  motive  tends,  in  some  degree,  to  render  the  act  so  far 
probable  as  to  weaken  presumptions  of  innocence,  and  cor^ 
roborate  evidence  of  guilt. 

Whether  the  time  of  the  possession  of  money  by  the  de- 
ceased be  or  be  not  too  remote  to  render  the  evidence  proper, 
must  depend  very  much  upon  the  circumstances  of  each 
case.  The  prosecutor,  here,  had  given  some  evidence,  that, 
about  six  weeks  before  the  murder,  the  deceased  had  gold,, 
which  he  desired  to  sell.  The  evidence  on  this  point,  which 
was  objected  to,  was,  that,  in  the  previous  July,  his  nephew 
had  paid  him  gold;  this  testimony  rendered  it  probable 
that  it  was  the  gold  then  received,  which  he  had  retained  and 
proposed  to  sell ;  it  did  not  appear  that  he,  in  fact,  sold  it, 
but  if  he  had,  it  would  have  left  some  presumption  that  he 
had  in  his  possession  the  proceeds  ;  and  proof  of  his  sales 
of  produce  had  a  sim\lar  tendency.  All  this  evidence  was 
slight  in  its  bearing  on  the  guilt  of  the  prisoner,  but,  in  its 
nature,  it  was  competent,  and  it  was  for  the  jury  to  consider 
and  determine  its  weight.  Had  the  deceased  been  engaged 
in  traffic,  buying,  selling  and  dealing  with  others  frequently, 
it  might  not  be  proper  to  go  back  six  months  for  proof  that 
he  received  money,  unless  it  was  followed  by  other  evidence 
ahowing  its  retention.    But  here,  the  deceased  led  a  soli- 
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tary  life,  mingled  very  little  with  his  fellow  men,  if  the  tes- 
timony did  not  amount  to  proof  of  a  miserly  habit,  it 
certainly  indicated  a  habit  of  living  so  free  from  expense, 
that  the  jury  might  well  infer,  that  any  considerable  money 
in  his  possession  during  the  fall,  or  held  by  him  six  weeks 
before  his  death,  was,  for  the  most  part,  in  his  possession 
when  he  was  killed. 

In  connection  with  the  other  testimony,  that  the  prisoner 
proposed,  at  about  the  time  of  the  murder,  to  purchase  land 
in  the  neighborhood,  such  proof  was,  in  its  nature,  compe- 
tent, and  might  properly  be  submitted  to  the  jury  as  evi- 
dence, though  slight,  that  the  prispner,  having  the  oppor- 
tunity, had  also  a  motive  to  the  crime.  It  must  be  conceded 
that  such  evidence  should  be  weighed  with  extreme  caution. 
It  is  entirely  consistent  with  the  perfect  innocence  of  the  ac- 
cused ;  of  itself,  it  could  by  no  means  warrant  a  conviction. 
The  prisoner,  as  appeared,  alleged  that  he  had  money  in 
Canada  with  which  to  make  the  purchase  he  talked  of  ;  and 
that  may  be  entirely  true.  The  temptation  furnished  by 
the  proof  in  this  case,  would  seem  wholly  inadequate  to  the 
commission  of  the  crime ;  but  tha,t,  to  the  upright  mind,  is 
true  of  any  pecuniary  or  other  motive  of  mere  gain  that  can 
be  suggested.  Unfortunately,  in  the  history  of  mankind, 
such  motives  to  crime  are  sometimes  influential,  and  proof 
of  their  existence  must  be  lett  to  the  jury  to  be  weighed, 
whether  apparently  greater  or  less  in  connection  with  the 
other  circumstances  disclosed  by  the  testimony,  and  in  view 
of  the  condiion,  circumstances,  habits  and  character  of  the 
party  on  whom  such  motives  are  alleged  to  operate. 

6.  The  admission  of  the  testimony  of  the  coroner,  who  ^as 
a  physician,  to  his  opinion  respecting  the  position  of  the  de- 
ceased, when  the  blows  were  given  which  caused  the  fatal 
wounds,  is  far  more  questionable.  He  had  described  the 
wounds ;  he  had  given  their  position  upon  the  head,  their 
direction,  their  length,  width  and  depth:  He  had  been  per- 
mitted to  give,  as  far  as  he  was  able,  the  shape  of  the  instru- 
ment  with  which  the  blows  were  Inflicted,  and  to  state 
that  '^Strikjing  the  scalp  from  above  and  backward  would 
make  such  a  gash,  in  a  vertical  or  standing  direction,  a  blow 
from  a  blunt  instrument.  If  any  other /a/?^  was  wanting 
which  could  guide  the  judgment  in  determining  the  manner 
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of  the  killing,  and  which  medical  or  surgical  skill  could 
supply,  it  was  competent  to  inquire  further  of  the  witness. 
Indeed,  one  of  the  questions  which  became  the  subject  of 
exception  here  insisted  upon,  was,  I  think,  clfearly  compe- 
tent in  that  view,  viz.,  as  to  the  amount  of  force  requisite  to 
break  the  skull.  He  had  not  only  the  skill  and  knowledge 
resulting  from  his  professional  familiarity  with  anatomy, 
and  the  structure,  thickiiess  and  strength  of  the  human  skull 
generally,  but  he  had  the  particular  knowledge  acquired 
by  the  examination  of  the  skull  of  the  deceased.  That  he 
was  competent  to  speak  as  an  expert,  of  the  power  of  resist- 
ance of  the  skull,  and  90  gf  the  force  requisite  to  break  it, 
as  it  was  in  this  case  broken,  seems  to  me  quite  clear.  But 
here,  I  think,  was  an  end  of  the  inquiries  permissible  to 
draw  from  him  mere  opinions.  Having  stated  all  this,  he 
was  no  more  competent  to  give  an  opinion  as  to  the  position 
of  thelDody,  when  struck,  than  any  other  person;  one  blow 
was  received  on  the  left  side  of  the  back  of  the  head.  How 
is  it  possible  that  a  surgeon  can  tell  better  than  one  who  is 
not  a  surgeon,  how  the  head  must  be  placed  so  that  such  a 
blow  can  be  given?  It  is  entirely  obvious  that  it  must  be 
in  such  a  position  that  it  is  accessible.  In  one  position  it 
would  be  easy  to  reach  it ;  in  another  it  would  be  diflScult, 
and  in  yet  another,  it  might  be  impossible.  I  am  not  aware 
that  surgeons  are  experts  in  the  manner  of  giving  blows  of 
this  description,  or  in  determining  how  the  head  must  be 
placed  so  as  most  conveniently  to  receive  them. 

The  form,  nature,  extent,  depth,  length,  width  and  direc- 
tion of  the  wound  being  given,  and  its  precise  location  on 
the*head,  with  a  general  statement  of  the  amount  of  force 
requisite,  and  the  probable  shape  of  the  instrument,  the 
jury  can  judge  as  well  as  any  one  in  what  position  the  head 
or  body  probably  was  when  the  blow  was  given.  At  best,  it 
seems  to  me  there  can  be  nothing  more  than  a  conjecture 
aniong  several  suppositions ;  but  surgical  skill  has  little  to 
do  with  the  inquiry. 

Still  less  was  the  position  of  the  body,  when  the  blow  was 
given  which  caused  the  wound  on  the  top  of  the  head,  the 
proper  subject  for  an  opinion  by  the  surgeon.  Obviously, 
a  blow  may  be  given  on  the  top  of  the  head,  whenever  the 
top  of  the  head  is  within  reach  of  such  a  blow  from  the 
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assailant ;  it  may  be  when  sitting ;  it  may  be  when  lying 
down.  A  short  man,  standing,  might  receive  ^ch  a  blow 
from  one  who  is  very  tall.  When  all  the  facts  are  stated, 
it  mnst  necessarily  be  nothing  but  conjecture.  And  the 
■  answer  of  the  witness  in  this  case  shows  that  he  could  only 
venture  to  state  that  the  deceased  was  probably  lying  down. 
He  was  no  more  competent  to  infer  such  probability  than 
the  jury  were.  It  is  only  where  the  matter  inquired  of  lies 
within  the  range  of  the  peculiar  skill  and  experience  of  the 
witness,  and  is  one  of  which  the  ordinary  knowledge  and  ex- 
perience of  mankind  does  not  enable  them  to  see  what  infer- 
ences  should  be  drawn  from  the  facts,  that  the  witness  may 
supply  opinions  as  their  guide.  But  on  what  ground  it  can 
be  said  that  it  requires  the  peculiar  science  or  professional 
skill  which  physicians  and  surgeons  possess,  to  determine 
the  position  in  which  a  man  may  be  struck  on  the  top  of  his 
head,  I  am  not  able  to  perceive. 

I  think,  therefore,  the  ruling  which  permitted  the  answer 
to  those  two  questions  was  erroneous.  If  the  position  of 
the  body,  when  the  blows  were  struck,  was  material,  it 
should  have  been  left  to  the  jury  to  infer  that  position,  from 
the  facts  which^t^nded  to  show  it  {The  People  v.  Hector y  19 
Wend.  669 ;  77ie  People  v.  Bodine^  1  Denio,  231 ;  Wilsaa 
V.  The  People^  4  Park.  Cr.  619  ;  Jefferson  Ins.  Co.  v.  Co- 
fheal,  7  Wend.  78). 

But,  under  the  circumstances  of  this  case,  this  error  is  of 
no  importance,  and  furnishes  no  ground  for  reversing  the 
judgment. 

The  only  possible  bearing  of  the  questions  and  answers, 
lastly  alluded  to,  was  on  the  inquiry,  whether  a  murder  had 
been  committed. 

Whether  the  position  of  the  body,  when  these  blows  were 
given,  was  erect,  reclining  or  prostrate,  might,  in  some  slight 
degree,  bear  on  the  question  whether  the  deceased  was 
injured  by  an  accidental  fall,  or  died  "by  violence  inflicted 
by  his  own  hand  ;  but  when  once  it  is  assumed  that  he  died 
by  murder,  these  inquiries  become  wholly  unimportant  and 
immaterial.  They  have  not  the  slightest  bearing  on  the 
question  who  committed  the  crime.  Standing,  sitting  or 
lying  down,  the  deceased  was  murdered,  and,  in  whichever 
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position,  it  is  alike  absolutely  uncertain  who  struck  the 
fatal  blow9. 

Other  -circumstances  might  point  to  the  prisoner,  but 
these  no  more  pointed  to  him  than  to  any  other  human 
being  of  strength  sufficient  to  give  the  blows. 

It  is,  therefore,  conclusive,  on  the  immateriality  of  the 
errors  referred  to,  that  it  appear^  by  the  case,  that  the  fact 
of  a  wilful  and  deliberate  murder  was  not  a  subject  of  con- 
test before  the  jury. 

In  the  beginning  of  the  trial,  the  counsel  for  the  people 
gave  the  evidence  referred  to.  He  was  then,  in  the  opening 
of  the  case,  establishing  the  primary  fact,  that  a  murder 
had  been  committed. 

At  the  close  of  the  testimony,  as  we  are  informed  by  the 
judge  in  his  charge  to  the  jury,  no  embarrassing  distinctions 
in  reference  to  the  nature  of  the  crime  were  to  be  consid- 
ered, and  he  says,  ''the  murder  that  has  been  committed 
here  is  wilful  and  deliberate,  as  is  conceded  on  all  hands. 
The  defendants  counsel  conx:edeSy  that  the  murder,  by  who- 
ever committed,  is  wilful  and  deliberate ;  such  is  the  charge 
in  the  indictment.  *  *  *  This  disposes  of  many  ques- 
^tions  which  are  often  found  important  ahd  difficult  ques- 
tions for  jurors  to  pass  upon,  and  this  leaves  you  with  the 
duty  to  say  whether  tbe  defendant  who  has  been  indicted  is 
the  guilty  person  who  has  committed  wilful  and  deliberate 
murder.  *  *  *  The  simple  question  for  you  to  consider 
is,  whether  or  not  this  defendant  is  the  man  who  commit- 
ted this  murder.". 

To  all  this,  there  was  no  exception.  It  is  entirely  mani- 
fest (as  was  indeed  expressly  stated  by  the  jadge),  that  the 
fact  of  wilful  and  deliberate  murder  w^s  conceded.  How 
then  could  the  opinions  of  the  coroner,  that  the  fatal  blows 
were  received  by  the  deceased  in  one  position  rather  thaa 
another,,  affect  the  prisoner.  He  wished  no  question  sub- 
mitted to  the  jury  oil  which  these  opinions  could  have  any 

possible  bearing. 

If  I  could  see  that  such  opinions  could,  in  the  slightest 
degree,  or  by  any  possibility,  have  had  any  influence  on  the 
question  who  struck  the  blows,  the  prisoner  (plaintiff  in 
error)  should  not  be  suffered  to  bear  that  inference  or  its 
consequences.    I  am  not  able  to  perceive  that  it  could  have 


Keitnedy  v.  The  People.  129 

any  sach  bearing,  or  to  find  any  ground  for  saying  that  the 
<?rror  is  not  wholly  unimportant. 

For  these  reasons,  I  think  the  judgment  below  should  be 
affirmed,  and  the  record  remitted,  that  the  judgment  may 
be  carried  into  due  execution. 

Grover,  J.  It  was  decided  at  the  last  January  Term  of 
this  court  {Fitzgerald  v.  The  People)^  that  a  general  verdict 
of  guilty,  rendered  upon  a  common  law  indictment  for  the 
crime  of  murder,  authorized  a  judgment  against  the  defend- 
ant for  the  crime  of  murder  in  the  first  degree  under  the 
statute  of  the  State.  This  disposes  of  the  principal  ques- 
tion relied  upon  for  the  reversal  of  the  judg^ient  in  the 
present  case.  The  more  material  questions  arising  upon 
other  exceptions  taken  during  the  trial  will  be  considered. 
It  is  manifestly  immaterial,  when  a  person  is  known  by  two 
names,  and  the  pleader,  for  greater  certainty,  deems  it 
necessary  to  aver  such  fact  in  his  pleading,  which  of  the 
two  names  is  first  stated,  and,  also,  in  such  case,  which  was 
the  real  name,  and  which  was  afterward  acquired.  It  is 
sufficient,  if  the  pleading  designates  the  names  by  which 
the  person  intended  may  be  known  with  certaintyj  irre- 
spective of  the  priority  of  the  statement.  It  is  insisted,  that 
the  word  alias  cannot  be  used  in  an  indictment,  for  the  rea- 
son that  it  is  not  English,  and,  also,  if  this  be  not  so,  that 
the  word  alias  does  not,  with  sufficient  certainty,  convey 
the  idea,  that  the  party  was  also  known  by  the  name  there- 
after expressed. 

As  to  the  first  point  it  may  be  remarked,  that  the  word 
has  been  incorporated  into  the  English  language,  and,  as 
such,  will  not  only  be  found  in  the  principal  dictionaries 
defined  with  precision,  but  is  also  in  use  by  writers,  and,  in 
conversation,  as  an  English  word  having  the  meaning  given 
by  lexicographers.  The  meaning  is,  where  it  appears  be- 
tween two  names  of  a  person,  that  the  person  is  known  by 
both  names.  That  is  a  sufficiently  certain  averment  of  such 
fact  in  an  indictment.  The  opinion  of  the  surgeon,  as  to 
how  the  body  of  deceased  was  got  into  the  position  in  which 
it  was  found,  and  as  to  the  position  of  the  deceased  when 
the  blows  upon  the  head  were  inflicted,  was  incompetent. 
The  witness  testified,  that  it  was  mere  opinion,  unaided  by 
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his  knowledge  or  skill  as  a  surgeon.  He  was,  therefore,  no 
more  competent  to  give  an  opinioo,  upon  tbe  questions,  tlian 
any  other  person.  Were  these  questions,  or  either  of  them, 
in  any  possible  view  material  upon  the  trial,  the  exception 
to  the  evidence  would  have  been  well  taken.  I  can  see  no 
possible  materiality  in  either.  The  evidence  precluded  every 
possible  idea  of  suicide,  and,  also,  every  idea  that  the  blows 
were  inflicted  in  self-defence.  It  being  an  unquestioned  case 
of  murder  by  whomsoever  inflicted  the  blows,  it  was  wholly 
immaterial  how  the  murderer  got  the  body  into  the  cellar, 
and  placed  it  in  the  position  as  found  after  death,  or  whether 
the  deceased  was  sitting  in  a  stooping  posture,  or  in  any 
other  position,  when  the  blows  were  given. 

The  evidence  having  no  tendency  to  prejudice  the  defend- 
ant, the  exception  was  not  well  taken.  The  evidence  of  the 
qnantity  of  produce  sold  by  the  deceased,  the  fall  previous 
to  the  murder,  was  competent.  The  prosecution  had  the  right 
to  show  that  the  motive  of  the  murderer  was  the  hope  of  gain. 
This  evidence  had  a  tendency  to  show  that  the  deceased  had 
money  or  other  valuable  property  in  his  house  (where  he 
lived  alone).  The  same  remark  is  applicable  to  the  testi- 
mony 9f  his  nephew,  that  he  brought  gold  from  England 
and  delivered  it  to  the  deceased.  The  time  that  had  elapsed 
after  such  receipt  of  gold  by  the  deceased,  was  for  the  con- 
sideration of  the  jury.  It  was  not  so  long  that  the  court 
could  determine  that  it  had  no  tendency  to  show  that  de- 
ceased, at  the  time  of  the  murder,  had  money  or  other  valu- 
able property  in  his  possession.  The  declarations  of  the 
deceased,  as  to  the  money  in  his  possession,  were  properly 
excluded.  There  was  nothing  to  obviate  the  objection  that 
they  were  mere  hearsay.  The  opinion  of  the  witness  who 
conversed  with  the  prisoner  while  in  jail,  that  he  was  inno- 
cent, was  properly  excluded.  This  requires  no  examination. 
The  circumstances  under  which  he  had  the  conversation 
with  the  defendant,  proved  by  the  district  attorney,  could 
not  have  any  effect  upon  the  point  in  question. 

I  have  examined  the  remaining  exceptions,  and  none  of 
them  are  well  taken.  • 

The  judgment  appealed  from  must  be  affirmed. 

All  affirm  except  Mason,  J.,  not  voting. 

Judgment  affirmed. 
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SUPREME  COUKT. 

Vermont,  1868. 


State  v.  Gilbert. 

If  ft  party  who  has  heard  a  person  testify,  admits  that  what  the  witness  testified  to  is 
true,  he  may  thereby  make  that  testimony  evidence  against  him,  not  as  inde- 
pendent evidence,  but  as  explanatory  of  the  admission.  It  becomes  by  refer- 
ence a  part  of  the  admission,  and  is  admissible  for  the  purpose  of  interpreting  it. 

As  to  felonies  and  the  higher  crimes,  the  rule  is  that  the  accused  should  not  be  eon- 
convioted  upon  confessions  alone,  there  should  be  other  proof  of  the  corpus  dtiicti. 
In  the  lower  grade  of  crimes,  such  as  misdemeanors,  there  is  no  such  absolute 
role;  although  great «cantion  should  always  be  exercised  in  weighing  evidence 
when  it  consists  of  confessions  alone. 

The  exceptions  state  "  upon  the  evidence  the  court  found  the  respondent  guilty,  Ac, 
and  rendered  judgment,  (be,  to  which  the  respondeat  excepted."  This  excep- 
tion is  to  the  Judgment  of  the  court  upon  the  evidence  detailed  in  the  case.  If 
the  evidence  does  not  warrant  the  judgment,  the  respondent  has  the  benefit 
of  the  defecst  under  this  exception,  although  it  was  not  particularly  alluded  te  in 
the  conrt  below. 

CoKPiiAiNT  for  selling  spiritaoas  liquors  in  violation  of 
the  statute.    Trial  and  conviction.    Exceptions. 

FuUum^  for  respondent. 
Bobbins^  for  plaintiff. 

Peck,  J.  The  first  question  is  whether  the  evidence  to 
prove  what  Spaulding  testified  in  this  case  before  the  jury 
was  properly  admitted.  Spaulding  being  alive,  it  was  not 
competent  for  the  State  to  introduce  on  trial  in  the  county 
court  the  statements  of  Spaulding  as  a  witness  before  the 
justice,  as  evidence  of  the  truth  of  what  he  there  testified. 
It  was  no  more  evidence  for  that  purpose  than  statements 
made  by  Spaulding  out  of  court  on  any  other  occasion.  It 
IS  true  that  what  is  stated  in  the  presence  and  hearing  of  a 
party  under  circumstances  calling  for  a  reply,  is  sometimes 
admissible  against  the  party  if  not  contradicted  by  him. 
But  this  is  not  true  as  applicable  to  testimony  given  against 
a  party  in  the  course  of  judicial  proceedings,  especially  in  a 
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case  where  a  party  cannot  testify;  the  occasion  not  being 
one  that  calls  for  a  reply  or  contradiction,  and  hence  there 
is  no  implied  admission  arising  from  th«  silence  of  the  party. 
But  if  a  party  who  has  heard  a  witness  testify,  admits  that 
what  the  witness  testified  is  trae,  he  may  thereby  make  that 
testimony  evidence  against  him,  not  as  independent  evi- 
dence, but  as  explanatory  of  the  admission.  It  becomes  by 
reference  a  part  of  the  admission,  and  is  admissible  for  the 
purpose  of  interpreting  it.  A  letter  written  by  another 
would  not  be  evidence  against  a  party;  but  if  the  party  on 
reading  it  says  that  the  facts  stated  in  it  are  true,  it  becomes 
evidence  in  connection  with  the  admission,  not  as  evidence 
of  the  truth  of  the  statements  it  contains,  but  to  show  what 
the  party  admitted.  It  was  upon  this  principle  and  for  this 
purpose,  competent  to  show  what  Spaulding  testified.  It 
appears  that  Spaulding  testified  before  the  justice  to  hav- 
ing purchased  liquor  of  the  respondent,  and  as  we  under- 
stand the  case,  the  respondent  knew  what  that  testimony 
was.  After  the  decision  of  the  justice,  the  justice  in  a  con- 
versation with  the  respondent  about  the  propriety  of  an  ap- 
peal, says  to  him,  ''you  know  whether  the  testimony  of 
Spaulding  is  correct  or  not;"  to  which  the  respondent 
replies,  "I  did  let  Spaulding  have  the  liq^uor,  but  he  prom- 
ised not  to  tell  of  it."  This  tends  to  show  an  admission  on 
the  part  of  the  respondent  that  Spaulding' s  testimony  was 
correct.  Hence  it  was  competent  to  show  what  that  testi- 
mony was,  in  order  to  show  what  the  respondent  admitted. 

It  appears  that  it  was  insisted  by  the  respondent's  coun- 
sel in  the  county  court  that  there  was  no  evidence  as  to  the 
kind  of  liquor,  or  what  it  was,  that  the  respondent  let  Spauld- 
ing have.  This  objection  is  not  founded  in  fact,  for  it  ap- 
pears by  the  exceptions  that  Warren  testified,  among  other 
things,  that  the  respondent  said  just  after  the  trial  before 
the  justice,  that  it  was  rum  that  he  let  Spaulding  have,  hav- 
ing sent  below  and  got  eight  or  ten  gallons  a  few  days  before. 

It  is  claimed  on  the  part  of  the  respondent  that  confessions 
alone  are  not  sufficient  in  law  to  warrant  a  conviction.  It 
is  true  that  it  is  said  in  some  of  the  books  that  the  accused 
should  not  be  convicted  upon  confessions  without  some  other 
evidence  tending  to  show  that  the  crime  has  been  committed, 
or  as  it  is  said,  unless  there  is  other  proof  of  the  corpses  de- 


State  v.  Gilbert;  133 


licti;  that  is,  in  case  of  murder,  that  the  person  alleged  to 
have  been  murdered  is  deceased,  or  in  case  of  larceny,  that 
the  property  alleged  to  have  been  stolen  has  been  taken  or 
lost.  This  however  is  said  usually  in  reference  to  high 
crimes.  Whether  this  is  an  absolute  rule  of  law,'  or  a  pre- 
cautionary rule  to  be  observed  by  jurors  or  the  triers  of  fact 
ID  weighing  the  evidence,  it  is  unnecessary  to  decide.  If  it 
is  a  rale  of  law  applicable  to  felonies  and  the  higher  crimes, 
we  think  there  is  no  such  absolute  rule  of  law  applicable  to 
tbe  lower  grades  of  crime  or  misdemeanors  to  which  this 
offence  belongs ;  although  great  caution  should  always  be 
exercised  in  weighing  evidence  when  it  consists  of  confessions 
alone.  This  objection  to  the  character  or  sufficiency  of  the  * 
evidence  cannot  prevail.    Thus  far  we  find  no  error. 

The  remaining  objection  to  the  conviction  is,  that  it  does 
not  appear  that  there  was  any  proof  that  the  offence  was 
committed  within  this  county,  or  even  in  this  State:  This 
is  fatal  if  the  question  properly  arises  upon  the  exceptions, 
as  there  is  no  proof  whatever  that  the  offence  was  committed 
in  this  county,  or  where  it  was  committed.  If  it  appeared 
that  the  respondent  resided  and  had  a  place  of  business  in 
the  county,  possibly  it  might  be  inferred  that  the  offence 
was  committed  within  the  county,  but  not  even  does  that  ap- 
pear. The  bill  of  exceptions  details  the  evidence  and  states 
expressly  that  there  was  no  other  evidence.  It  does  not 
appear  that  this  question  was  spedfically  raised  in  the 
county  court,  and  the  counsel  for  the  government  insists 
that  for  that  reason  it  cannot  be  raised  in  this  court.  The  bill 
of  exceptions  states  the  two  questions  which  the  respondent's 
counsel  raised  upon  the  evidence.in  the  case  in  the  county 
court,  imd  then  states  that  no  other  question  was  made.  If 
the  case  stated  the  decision  of  the  court  specifically  upon 
these  questions,  and  then  merely  stated  that  the  respondent 
excepted  to  that  ruling,  no  other  question  perhaps  could  be 
raised  in  this  court.  But  after  stating  that  no  other  ques- 
tion was  made,  the  exceptions  proceed  to  state  that,  ''upon 
the  evidence  the  court  found  the  respondent  guilty  of 
five  offences,  and  rendered  judgment  for  a  penalty  of  fifty 
dollars  and  costs  of  prosecution,  —  to  which  the  respon- 
dent excepted."  This  exception  is  to  the  judgment  of  the 
court  upon  the  evidence  detailed  in  the  case.    If  the  evi- 
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dence  does  not  warrant  the  judgment,  the  respondent  has 
the  benefit  of  the  defect  under  this  exception,  although  it 
was  not  particularly  alluded  to  before  the  case  was  sub- 
mitted. If  the  respondent  had  submitted  the  case  for  de- 
cision upon  the  evidence,  without  raising  any  question  of 
law,  and  then  excepted  to  the  finai  decision,  it  is  clear  he 
would  have  the  benefit  of  any  fatal  defect  in  the  evidence. 
The  exception  is  a  general  exception  to  the  legal  conclusion 
of  the  county  court  from  the  evidence.  Had  the  court  in 
this  case  found  •  the  respondent  guilty  of  twenty  offences 
when  the  evidence  only  tends  to  prove  five,  it  is  manifest 
the  respondent  could  have  availed  himself  of  the  error  un- 
der this  general  exception  to  the  judgment  of  the  court.  It 
is  the  same  as  to  the  want  of  any  other  evidence  necessary 
t©  warrant  the  judgment.  The  respondent  did  insist  in  the 
county  court  that  the  evidence  did  not  warrant  a  conviction. 
It  is  true  the  reason  there  assigned  was  that  the  evidence 
was  wholly  by  proof  of  confessions;  but  other  reasons  may 
be  assigned  and  relied  on  here  under  the  general  exception 
to  the  finding  and  judgment. 

Judgment  reversed  and  new  trial  granted. 


I^PBEME  COURT. 

Vkkmont,  1864. 


State  v.  Carr  et  al. 

The  Talue  of  any  confession  as  evidence  of  guilt  depends  on  its  being  Tolimtary,  and 
the  material  inquiry  is  whether  the  confession  has  been  obtained  by  the  infla> 
ence  of  hope  or  fear  applied  by  a  third  person  to  the  prisoner's  mind. 

There  were  two  confessions  made  by  the  defendant  Carr.  One  to  Watson,  a  consta- 
ble, and  Grain,  his  assistant,  which  was  made  under  inducements,  and  was  not 
offered  or  received  in  evidence.  The  other  was  made  some  five  liours  after- 
ward to  Heath,  State's  attorney,  in  the  presence  of  Watson  the  constable,  but 
after  Heath  had  said  to  the  prisoner  if  he  wanted  to  make  a  confession  he  would 
do  so,  but  he  must  not  expect  any  favor.  Cyras  Brown  then  told  the  priaoner 
that  he  was  not  obliged  to  make  a  confession  unless  he  chose  to ;  that  he  was 
not  obliged  to  tell  anything  to  criminate  himself.  Deacon  Abbott  also  tc4d 
him  that  if  he  was  going  to  tell  anything,  to  tell  the  truth — to  tell  it  jmt  as  it 


State  v.  Care.  135 


Mdd,  that  the  tecond  confession  was  admissible ;  and  that  if  the  prerioos 
indncements  ever  had  any  inflaence  upon  the  pi*isoner,  they  must  have  been 
remoTed  by  the  huiguage  used  by  the  State's  attorney  to  fthe  prisoner. 

Indictment  and  trial  for  mnrder.  Motion  on  the  part  of 
the  prisoners  in  arrest  of  judgment  and  on  exceptions  taken 
to  the  admission  of  evidence. 

The  grounds  upon  which  the  motion  and  exceptions  were 
based  is  fully  stated  in  the  opinion  of  the  court. 


B.  W.  Heaton^  for  prisoners. 

(7.  H.  Heathy  State's  attorney,  for  prosecution. 

KXI.LOGG,  J.  The  respondent,  after  Verdict,  filed  a  mo- 
tion in  arrest  for  the  insufficiency  hi  the  indictment.  No 
defect  in  the  indictment  has  been  suggested  on  the  argu- 
ment, and  nothing  appears  in  the  exceptions  which  would 
warrant  the  conclusion  that  it  was  not  applicable  to  the  case 
made  by  the  evidence  on  trial.  As  the  grounds  upon  which 
the  indictment  is  claimed  to  be  defective  have  not  been 
stated,  by  the  respondent's  counsel,  we  find  no  reason  to 
question  its  sufficiency ;  and  it  seems  to  be  sufficient  both 
in  form  and  certainty  of  allegation,  and  to  follow  approved 
precedents:  Wharton's  Precedents  of  Indictments  and 
Pleas,  146,  146,  148. 

The  principal  inquiry  in  thie^  case  is  whether  the  evidence 
of  the  confessions  of  the  respondent  was  properly  received. 
The  value  of  any  confession  as  evidence  of  guilt  depends  on 
its  being  voluntary,  and  the  material  inquiry  is  whether  the 
confession  has  been  obtained  by  the  infiuence  of  hope  or 
fear  applied  by  a  third  person  to  the  prisoner' s  mind.  The 
law  of  the  subject  having  been  fully  reviewed  and  consid- 
ered in  the  recent  case  of  State  v.  Walker  (34  Yt.  296),  it  ia 
unnecessary  to  review  at  any  length  the  principles  settled 
by  that  case.  The  evidence  detailed  in  the  bill  of  excep- 
tions in  respect  teethe  indncements  under  which  the  confes- 
sion made  by  the  prisoner  to  Watson,  the  constable,  and 
Grain,  his  assistant,  were  elicited,  was  undoubtedly  suffi- 
cient to  exclude  that  confession,  on  the  ground  that  it  was 
prompted  by  the  influence  of  a  hope  of  some  advantage  or 
benefit  to  be  derived  from  the  making  of  it.    But  that  con- 
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fessioQ  was  not  given  in  evidence,  and  the  confession  which 
was  introduced  and  received  as  evidence  was  made  some 
five  hours  after^the  making  oi  the  confession  to  Watson  and 
Grain,  and  after  the  prisoner  had  been  told  by  the  ^(ate's 
attorney  that  he  must  not  expect  any  favor  m  consequence 
of  making  a  confession,  and  after  he  had  also  been  told  that 
he  was  under  no  obligation  to  make  any  confession,  unless 
it  was  liis  choice  and  desire  to  make  it.     It  is  now  claimed 

* 

on  behalf  of  the  prisoner,  that  it  is  to  be  presumed  that  the 
influence  of  the  previous  inducement  continued,  and  that  in 
order  to  make  the  second  confession  admissible  as  evidence, 
the  respondent  should  have  been  informed  that  no  use  of  bis 
previous  confession  could  be  made  against  him.  It  is  clear^ 
as  we  think,  that  the  language  used  by  the  State's  attorney 
to  the  prisoner  would  remove  from  the  mind  of  any  person 
capable  of  understanding  plain* and  simple  speech  any  reli- 
ance which  he  might  have  placed  upon  an  assurance  of 
favor ;  and  no  question  can  be  made  in  respect  to  the  admis- 
sibility as  evidence  of  Ihe  confession  which  followed,  on  the 
ground  that  it  was  made  under  the  influence  of  inducements 
then  held  out.  If  the  previous  inducements  ever  had  any 
influence  on  the  prisoner,  we  think  that  the  evidence  fairly 
warrants  the  conclusion  that,  at  the  time  of  making  the  con- 
fession which  was  given  in  evidence,  he  clearly  understood 
that  he  had  no  right  to  expect  any  favor  in  consequence  of 
making  the  confession.  In  regard, to  his  alleged  want  of 
intelligence  or  intellect,  it  is  to  be  presumed  that  the  county 
court  gave  such  instructions  to  the  jury,  in  respect  to  the 
consideration  and  effect  which  should  be  given  to  the  con- 

,  fession,  as  the  evidence  called  for.  No  exception  was  taken 
to  the  charge  on  that  ground.  The  admission  of  the  con- 
fession as  evidence  was  a  question  addressed  to  the  discre- 

*  tion  of  the  court,  and  the  testimony  stated  in  the  bill  of 
exception^  suggests  no  reason  to  doubt  that  this  discretion 
was  properly  exercised  in  receiving  the  confession  as  evi- 
dence. 
Exceptions  overruled  and  respondent  sentenced. 
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SUPREME  COURT  OF  ERRORS. 

CONNBCnCUT,  1861. 


State  v.  Stebbins,  Roberts  and  Kellogg. 

The  amendment  of  the  information  by  erasing  the  word  Norvoalk  in  the  description 
of  the  railroad  company  in  the  third  count,  and  inserting  in  its  place  the  word 
New  Hayen,  after  the  jury  were  impanelled  and  sworn  and  the  trial  commenced, 
was  not  error,  as  it  could  not  prejudice  the  defendants. 

The  mie  of  law  is,  that  an  accomplice,  to  be  entitled  to  full  credit,  ought,  as  far  as  poft- 
sible,  to  bo  corroborated  by  further  proof,  but  without  such  corroboration  the 
jury  may  convict  if  they  have  no  reasonable  doubt  of  the  guilt  of  the  prisoner. 

The  jodge,  however,  should  caution  the  jury  that  such  testimony  is  of  a  suspicious 
character,  and  calls  for  scrutiny  on  their  part,  and  to  omit  such  caution  is  now 
held  to  be  a  clear  omission  of  judicial  duty,  and  becomes  a  ground,  perhaps,  for 
granting  a  new  trial. 

The  defendants  were  charged  with  having  stolen  a  safe^ 
belonging  to  an  Express  Company,  from  the  cars  of  the  New 
York  and  New  Haven  railroad,  in  which  were  a  large  amount 
of  bank  bills  and  other  valuable  property. 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 

JFerriSj  State  Attorney. 

Beardsleyj  for  the  prisoners. 

1.  The  amendment  was  properly  allowed.  The  question 
is  wholly  different  from  that  with  regard  to  the  right  of 
the  prosecuting  attorney  to  enter  a  nolle.  In  that  case  the 
prosecution  is  withdrawn  merely  to  be  commenced  again^ 
which  the  prisoner  may  justly  object  to.  But  here,  if  the  va- 
riance was  material,  the  prisoners  were  not  twice  put  in  peril 
upon  the  same  charge,  for  by  the  alteration  of  the  infor- 
mation it  became  substantially  a  different  charge,  a  new 
information  for  which  would  not  be  barred  by  an  acquittal, 
oi¥  the  ground  of  the  variaj;ice,  upon  the  first  one.  It  has 
always  been  the  practice  in  this  State  to  allow  amendments 
of  informations,  even  of  a  material  character,  at  any  stage 
of  the  trial,  the  court  allowing  delay  if  justice  to  the  prisr 
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oner  requires  it.  The  reason  why  indictments  cannot  be 
amended  is  because  they  are  presented  by  a  grand  jury,  and 
the  prosecuting  attorney  has  no  power  to  chang'e  them,  even 
before  the  prisoner  has  been  put  to  plead.  But  informations 
being  filed  by  the  prosecuting  attorney,  this  objection  does 
not  apply.  But  the  amendment  here  was  merely  of  a  clerical 
error,  the  meaning  being  apparent.  It  was  but  a  part  of  the 
description  of  the  place  where  the  theft  was  committed,  the 
allegation  that  it  was  between  Westport  and  Norwalk 
making  it  still  sufficiently  accurate. 

2.  The  evidence  objected  to  was  properly  admitted,  most 
of  it  was  admissible  as  direct  evidence,  and  it  was  not  indis- 
pensably necessary  that  the  testimony  of  Kinney,  the  accom- 
plice, should  be  corroborated.  If  it  was,  the  evidence  was 
admissible  for  that  purpose  {State  v.  Wolcote^  21  Conn.  272). 

3.  The  box  was  properly  sent  to  the  jury. .  There  is  no 
•evidence  that  they  examined  the  bills.  If  it  was  proper  that 
it  should  go  to  the  jury  at  all,  which  is  not  denied,  it  ought 
to  have  gone  to  them  just  as  it  was. 

Ellsworth,  J.  The  first  ground  upon  which  a  new  trial 
is  claimed,  is  that  after  the  jury  were  impanelled  and  sworn 
and  the  trial  commenced,  the  information  was  amended 
by  erasing  the  word  Norwalk  in  the  description  of  the  rail- 
road company  in  the  third  count,  and  inserting  in  its  place 
the  word  New  Haven. 

We  are  not  satisfied  that  the  alteration  was  of  any  im- 
portance in  itself.  The  former  word  was  used  only  as  a 
part  of  the  description  of  the  place  where  the  offence  was 
committed,  and  as  the  place  was  more  fully  described  as 
being  between  Westport  and  Norwalk,  we  think  it  was 
«uflBiciently  described  notwithstanding  the  error  in  this  inci- 
dental part  of  the  description.  The  substitution  of  the  word 
New  Haven  for  Norwalk  in  the  mere  description  of  the  rail- 
road upon  which  Westport  and  Norwalk  were  situated,  was 
therefore  of  very  little  importance,  and  could  not  prejudice 
the  defendants. 

Besides,  there  were  other  counts  ^uite  sufficient  to  proceed 
with  the  trial  upon,  which  have  not  been  altered,  and  had 
the  prisoners'  counsel  wished  to  test  the  sufficiency  of  those 
counts,  they  could  have  called  for  a  verdict  on  them  spe- 
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cifically.  It  is  of  no  importance  now,  for  one  good  count 
is  sufficient,  according  to  the  English  and  onr  own  law,  upon 
a  general  verdict ;  and  in  this  State  the  law  is  the  same  in 
civil  and  criminal  trials,  though  it  is  otherwise  in  England* 

The  great  objection  which  has  been  pressed  upon  us  for  a 
new  trial  is,  however,  that  no. amendment  of  the  information 
whatever  could  be  allowed  after  the  trial  had  begun,  because, 
in  criminal  cases,  after  the  trial  had  once  commenced,  the 
prisoner  has  a  right  to  insist  upon  a  verdict  from  the  jury, 
80  that  he  may  not  be  put  in  jeopardy  a  second  time.  The  law 
is  undoubtedly  so,  as  a  general  rule ;  and  so  it  was  adjudged 
in  the  case  of  United  SMes  v.  Porter^  in  the  Circuit  Court 
of  the  United  States  at  Hartford,  reported  in  3  Day,  283 ; 
but  the  rule  is  of  no  imj^ortance  in  a  case  situated  as  this  is. 
A  verdict  of  acquittal  on  this  third  count,  even  if  it  was  the 
only  o&e  in  the  information,  and  contained  a  material  vari- 
ance in  its  statement  of  the  crime  intended  to  be  prosecuted, 
would  do  the  prisoner  no  good ;  for  a  new  information  could 
be  filed  immediately,  avoiding  the  variance.  It  would  be 
otherwise  if  the  description  was  correct,  and  the  prosecution 
was  likely  to  fail  because  of  the  want  of  proof  to  sustain  it.^ 
Then,  of  course,  the  prisoner  could  object  to  a  nolle  pro- 
sequi; for  if  he  could  not,  the  attorney  for -the  State  could 
file  a  new  information,  and  put  the  prisoner  in  jeopardy  for 
the  same  offence  as  often  as  he  pleased.  In  any  case  the 
court  may,  in  thsb  exercise  of  its  discretion,  grant  delay  or 
a  continuance  of  the  cause.  But  when  the  prisoner  has 
been  put  on  trial  for  the  real  offence,  and  no  good  reason 
for  delay  or  continuance  appears,  the  prisoner  is  entitled  to 
have  the  trial  go  on  ;  for  a  verdict  in  his  favor  will  be  a  bar 
to  a  future  prosecution  against  him  on  the  same  matter. 
Practically,  the  objection  of  variance  will  avail  the  prisoner 
so  little,  that  it  is  customary  in  our  courts  generally  for  the 
prosecutor  to  amend  and  go  on  with  the  trial  without  a  re- 
exanaination  of  the  witnesses,  unless  such  re-examination  is 
claiflaed  by  the  prisoner,  which  was  not  the  case  here. 

It  is  further  objected  that  the  testimony  of  Charles  H. 
Ward,  teller  of  the  Atlantic  Bank-  at  Boston,  should  not 
have  been  rec^ved,  on  the  ground  that  it  was  irrelevant, 
and  because  the  witness  did  not  identify  the  prisoner  as  the 
person  who  exchanged  the  bills  at  the  bank. 
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These  objections  do  not  appear  to  as  to  have  any  great 
weight.  Th^  evidence  conduced  to  establish  certain  facts 
claimed  to  be  material,  and  was  claimed  to  be  corroborative 
of  the  testimony  of  Kinney  the  accomplice,  who  h&d  testi- 
fied that  Roberts  and  Stebbins  were  active  with  himself  in 
planning  and  executing  the  felony  for  which  they  were  on 
trial,  and  in  appropriating  the  booty  taken,  including  cer- 
tain bills  Qf  the  Alfred  Bank —  that  he  and  Roberts  went  to 
Boston  in  September,  where  they  met  Stebbins  at  his  house 
(describing  its  appearance  within),  and  had  a  conversation 
on  the  subject,  and  that  Roberts  while  there  went  to  the 
Atlantic  Bank  and  got  four  fifty  dollar  bills  of  the  Alfred 
Bank  changed  for  $200  in  small  bills  —  and  that  they  then 
proceeded,  with  the  $200  thus  obtained  and  with  nine  of  the 
ten  $600  bills  of  the  Atlantic  Bank  stoldn,  to  Alfred  in  the 
State  of  Maine,  where  the  witness  got  them  changed — nofe 
only  the  nine  large  bills,  but  the  smaller  ones  also,  which 
the  prosecutor  claimed  were  the  avails  in  part  of  the  other 
$600  note,  not  found  after  the  theft  was  committed  in  their 
hands.  All  this  testimony  was  deemed  material  to  show 
the  participation  of  Roberts  in  the  crime  coipmitted,  and  if 
Kinney  could  testify  to  the  facts,  as  he  did  without  objec- 
tion, they  could  of  course  be  testified  to  by  Ward,  so  far  as 
any  part  of  them  came  within  his  knowledge.  The  ex- 
change of  the  four  $60  bills  for  $2(X)  in  smaller  ones  was  a 
part  of  this  testimony,  and  we  think  it  isi^not  to  be  rejected 
as  wholly  irrelevant.  The  evidence  went  to  prove  the  com- 
plicity of  Roberts  in  the  felony,  and  particularly  that  he 
had  in  his  hands  the  nine  large  bills  which  had  been  stolen^ 
and  the  $200  in  smaller  ones,  which  he  handed  to  Kinney  at 
Alfred,  as  the  joint  property  of  the  three,  and  which  $200 
had  been  before  obtained  from  the  Atlantic  Bank  by  some 
person.  Ward  testified  that  in  September  (as  Kinney  had 
said),  a  man  came  to  his  bank  with  four  $60  bills  and  ex- 
changed them  for  $200  in  small  bills,  but  he  could  not  say 
that  it  was  Roberts,  whom  he  did  not  know ;  but  Kinney 
swore  that  it  was  Roberts,  for  he  accompanied*  him  to  the 
door  of  the  bank  for  the  purpose  testified  to  by  Ward. 
Taking  the  testimony  together,  it  is  unobjectionable  in  oar 
view  as  testimony  in  chief,  to  prove  the  guilt  of  Roberts. 

But  the  chief  purpose  of  the  evidence  of  Ward  was,  we 
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sappose,  to  corroborate  Kinney  ;  the  rule  of  law  being,  that 
an  accomplice,  to  be  entitled  to  fall  credit,  oaght,  as  far  as 
possible,  to  be  corroborated  by  further  proof.  Not  that 
this  is  an  unbending  technical  rule,  or  that  an  accomplice 
may  not  be  credited  in  what  he  says  without  such  further 
proof,  for  we  entertain  no  doubt  that  without  it  a  jury  may 
be  satisfied  of  the  guilt  of  a  prisoner,  and  that  they  may 
convict  where  they  have  not  a  reasonable  doubt  of  his  guilt, 
as  this  court  held  in  the  case  of  The  State  v.  Wolcote  (21 
Conn.  272) ;  but  the  whole  extent  of  the  rule  is  this,  that 
such  testimony  is  of  a  suspicious  character,  and  calls  for 
acrutiny  on  the  part  of  the  jury,  and  for  a  particular  cau- 
tion to  the  jury  on  the  part  of  the  judge  in  his  charge.  The 
evidence,  if  standing  alone,  is  not  to  be  rejected,  and  whether 
corroborated  or  not  (and  to  .what  degree  it  needs  corrobora- 
tion the  jury  must  judge),  may  be  sufficient  to  satisfy  the 
minds  of  the  jury.  So  important  however  is  it  that  the  jury 
should  be  cautioned  as  to  the  weight  of  the  evidence  by  the 
court,  that  to  omit  it  is  now  held  a  clear  omission  of  judicial 
duty,  and  l}ecomes  a  ground,  perhaps,  for  granting  a  new 
trial  (Roscoe's  Crim.  Ev.  144;  1  Greenl.  Ev.  §  380;  Com- 
manweaUh  v.  Bosworth,  22  Pick.  397).  What  the  judge 
said  to  the  jury  in  this  case  we  do  not  know,  but  we  may 
assume  that  he  did  his  duty  as  there  is  no  complaint  on  this 
ground  in  the  motion.  « 

We  do  not  understand  that  the  English  cases  (which  are 
rulings  on  the  circuit),  so  earnestly  pressed  upon  our  con- 
sideration by  the  counsel  for  the  defendants,  contain  any 
different  doctrine  from  that  which  we  have  laid  down.  By 
reference  to  Taylor's  late  treatise  on  Evidence,  we  shall  find 
that  the  practice  In  Efigland  at  the  present  time  agrees  with 
what  we  have  stated  to  be  our  own.  Indeed,  Taylor  makes 
use  of  the  very  language  of  Mr.  Greenleaf  on  this  p6int, 
^' There  is  no  such  rule  of  law,  it  being  expressly  conceded 
that  the  jury  may,  if  they  please,  act  upon  the  evidence  of 
the  accomplice  without  any  confirmation  of  his  statement" 
<l  Greenl.  Ev.  §  380).  The  cases,  as  we  regard  them,  go 
only  to  the  duty  of  the  court  in  submitting  such  evidence  to 
the  jury,  though  some  of  the  judges  state  what  rule  they, 
if  acting  as  jurors,  should  think  it  proper  to  adopt. 

The  mere  inability  of  Ward,  the  witness,  to  identify  the 
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pfisoner  with  the  man  he  dealt  with  at  the  coanter  of  his 
bank,  which  was  the  precise  objection  taken  to  it  by  the  de- 
fendant's counsel,  was  no  ground  for  excluding  his  evidence 
entirely  from  the  jury.  Kinney  supplied  this  lack  of  evi- 
dence, and  he  is  an  unobjectional  witness,  though  his  credit 
was  impaired  by  his  avowed  participation  in  the  crime  com- 
mitted. 

The  same  may  be  said  of  the  testimony  of  Sanford  and 
Bosworth.  Their  testimony  was  admissible,  both  as  testi- 
mony in  chief  and  as  confirmatory  of  what  Kinney  had  tes- 
tified, and  was  rightly  admitted.  Nor  do  we  see  any  error 
in  the  court's  ordering  the  box  to  be  delivered  to  the  jury. 

We-do  not  advise  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 

New  trial  not  advised. 


COURT  OF  APPEALS. 

New  York,  1868. 


Lanergan  v.  The  People. 

On  the  objection  raised  by  th«  plaintiff  in  error  to  the  reftisal  of  the  conrt  to  reqnirtt 
the  people  to  elect  on  which  count  of  the  indictment  they  would  ask  for  a  con- 
viction, ?ield,  that  it  is  tl\e  practice  to  charge  a  felony  in  different  ways  in  sev- 
eral counts,  for  the  purpose  of  meeting  the  evidence  as  it  comes  out  on  the  trial, 
and  if  the  different  counts  are  inserted  in  good  faith,  for  the  purpose  of  meeting^ 
a  single  charge,  the  court  will  not  compel  the  prosecution  to  elect.  The  prac- 
tice has  not  been  questioned  since  the  case  of  Kane  v.  The  People  (8  Wend.  21 1). 

A  conversation  can  be  evidence  only  on  the  theory  that  it  took  place  in  the  presence 
of  the  accused,  and  that  not  merely  in  his  bodily  presence,  but  in  his  hearing 
%^d  understanding.  A  declaration  made  in  the  presence  of  one  unconscious 
from  sleep  or  stupor,  cannot  be  evidence  against  him. 

The  act  of  1869,  ch.  889,  §  4,  provides  that  the  Courts  of  Sessions  of  the  several 
counties  in  this  State  shall  have  power  to  grant  new  trials  upon  the  merits,  or 
for  irregularity,  or  on  the  ground  of  newly  discovered  evidence,  in  all  cases 
tried  before  them ;  held,  that  this  provision  includes  the  Court  of  General  Ses- 
sions of  the  Peace  in  and  for  the  city  and  county  of  New  York.  -   * 

In  the  General  Sessions  of  New  York  city,  the  prisoner 
was  convicted  of  mnrder  in  the  first  degree,  for  killing  his 
wife  on  the  26th  of  March,  1867. 
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The  indictment  contained  three  counts.  1st,  Killing  with 
an  ax.  2d,  Killing  with  a  knife.  3d,  Killing  by  beating  and 
choking. 

The  prisoner  moved  that  the  people  be  required  to  elect 
upon  which  of  these  counts  they  would  go  to  the  jury, 
which  motion  was  denied. 

After  verdict,  the  prisoner  moved  the  court  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  the  law  and 
the  evidence.     The  cdurt  refused  to  entertain  the  motion^' 
deciding  he  had  no  power  to  grant  a  new  trial. 

The  prisoner  objected  to  the  admission  of  the  witness 
Cram,  as  to  the  conversation  between  himself  and  the 
prisoners. 

Wm.  If'.  Kinzting^  for  prisoner. 

A.  Oakey  HaZl^  for  the  people. 

DwiGHT,  J.  The  plaintiff  in  error  was  convicted  in  the 
General  Sessions  of  New  York  city,  of  the  murder  of  hi» 
wife,  in  that  city,  on  the  26th  day  of  March,  1867.  The  con- 
viction was  of  murder  in  the  first  degree. 

The  indictment  contained  three  counts,  alleging,  severally^ 
a  killing  with  an  ax,  with  a  knife,  and  by  beating  and  chok- 
ing. "  After  the  evidence  was  in,  the  prisoner  moved  that  the 
people  be  required  to  elect  upon  which  of  these  counts  they 
would  go  to  the  jury,  which  was  refused  by  the  court,  and 
the  prisoner  excepted. 

A  witness  for  the  people,  George  Cram,  testified,  that 
on  the  day  of  the  killing,  about  one  o'clock  in  the  after- 
noon, he  accompanied  the  prisoner  home ;  that  the  latter 
was  very  much  intoxicated ;  that,  as  he  entered  the  room 
where  his  wife  was,  he  staggered  against  her  and  "went  to 
strike  her";  that  witness  and  the  wife  both  remonstrated, 
and  the  prisoner  staggered  over  into  a  rocking-chair  and 
went  to  sleep  ;  that  witness  then  advised  the  wife,  who  was 
not  sober,  to  go  into  the  adjoining  room  and  lie  down,  and, 
upon  her  doing  so,  told  her  he  must  go  to  his  work ;  that 
the  wonoan  thereupon  begged  him  not  to  go,  and  asked  him, 
"Dp  you  think  he  will  kill  me?"  to  which  witness  replied, 
'*No:  what  bumbng!"    That,  at  the  time  of  this  donversa- 
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tioD,  the  prisoner  was  in  the  adjoining  room,  the  connecting 
door  being  open,  in  the  chair  asleep,  ''sound  and  solid"  ; 
that  he  was  asleep  as  soon  as  he  struck  the  chair,  and  that 
witness  shortly  afterward  shook  him  in  the  chair  and  knew 
he  was  unconscious.  The  prisoner's  counsel  objected  to  the 
evidence  of  the  communication  between  Cram  and  the  de- 
ceased, under  the  circumstances  above  narrated.  The  ob- 
jection was  overruled  and  the  prisoner  excepted. 

After  verdict,  the  prisoner  moved  the  court  for  a  new- 
trial,  on  the  ground  that  the  verdict  was  against  the  law  and 
the  evidence ;  the  court  refused  td  entertain  the  motion,  de- 
ciding that  it  had  no  power  to  grant  a  new  trial,  the  re- 
corder at  the  same  time  remarking  that  he  was  ''quite  sure 
that  no  argument  of  counsel  would  induce  him  to  grant  a 
new  trial,  either  upon  error  of  law  or  of  fact."  And  the 
prisoner  excepted  to  the  refusal  to  entertain  a  motion  for  a 
new  trial. 

One  other  alleged  error  was  relied  upon  by  the  plaintiff 
in  error,  viz.:  the  refusal  of  the  court  to  charge,  "that,  m 
order  to  constitute  murder  in  the  first  degree,  the  premedita- 
tion must  have  existed  prior  to  the  immediate  occurrence 
which  resulted  in  death.^'  But  the  whole  question  here  in- 
volved, including  the  construction  of  the  act  of  1862,  defin- 
ing degrees  of  murder,  was  disposed  of  in  the  case  case  of 
Fitzgerrold  v.  The  People^  decided  at  the  March  term  of 
this  court,  and  will  not  be  reconsidered  here. 

The  evidence  showed  that  the  prisoner  had  always  been  a 
quiet  and  peaceable  man,  and,  so  far  as  appeared,  had  lived 
pleasantly  with  his  wife,  down  to  about  the  time  of  her 
death ;  that,  on  St.  Patrick's  day,  nine  days  before  that 
event,  the  prisoner  and  his  wife  had  both  commenced  to  drink, 
and  had  both  been  constantly  under  the  influence  of  liquor 
down  to  the  hour  of  the  catastrophe.  There  is  no  evidence 
of  any  motive  for  the  commission  of  the  crime. 

The  first  objection  raised  by  the  plaintiff  in  error,  viz.,  to 
the  refusal  of  the  court  to  require  the  people  to  elect  on 
which  count  of  the  indictment  they  would  ask  for  a  convic- 
tion, is  untenable.  As  was  said  by  Chancellor  Walworth, 
in  Kavie^.  The  People  (8  Wend.  211),  "It  is  every  day's 
practice  to  charge  a  felony  in  different  ways  in  several 
counts,  {pr  the  purpose  of  meeting  the  evidence  as  it  comes 
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out  on  the  trial,"  and  **if  the  different  counts  are  inserted 
in  good  faith,  for  the  purpose  of  meeting  a  single  charge, 
the  court  will  not  compel  the  prosecution  to  elect."  I  am 
not  aware  that  the  correctness  of  this  practice  has  ever,  since 
that  time,  been  questioned. 

The  second  objection,  viz.,  that  the  court  erred  in  admit- 
ting the  testimony  of  the  witness  Cram,  to  the  conversation 
b«?tween  himself  and  the  prisoner's  wife,  I  think  is  well 
taken.  That  conversation  could  be  evidence  only  on  the 
theory  that  it  took  place  in  the  presence  of  the  accused,  and 
that  not  merely  in  his  bodily  presence,  but  in  his  hearing 
and  understanding.  A  declaration  made  in  the  presence  of 
one  unconscious  from  sleep  or  stupor,  cannot  be  evidence 
against  him,  and  that  seems  to  have  been  the  condition  of 
the  prisoner  here.  The  learned  judge  below  thought  it  was 
for  the  jury  to  say  whether  he  was  wholly  unconscious  or 
not,  but  the  evidence  on  that  point  was  uncontradicted,  and, 
to  my  mind,  seems  positive.  The  witness  says  he  was  very 
mnch  intoxicated ;  that  immediately  upon  coming  into  the 
room  he  staggered  over  into  a  rocking-chair  and  went  to 
sleep ;  he  appeared  to  be  asleep  sound,  solid  ;  that  as  soon 
as  he  struck  the  chair  he  was  gone ;  that  about  the  same 
time  witness  shook  him  in  the  chair^  and  was  satisfied  he 
was  unconscious.  It  is  true  the  witness  testifies  that, 
shortly  after  the  conversation,  he  told  the  prisoner  to  go  to 
bed,  and  that  he  did  get  to  bed  with  the  assistance  of  the 
witness ;  but  I  have  no  doubt  it  was  then  that  he  shook 
him  in  his  chair,  and  found  such  means  necessary  to  rouse 
him  sufficiently  to  be  got  to  bed. 

But,  aside  from  this  condition  of  the  prisoner,  and  what- 
ever the  degree  of  his  stupor,  the  conversation  was  not  even 
in  his  bodily  presence.  The  fact,  apparently  overlooked 
by  the  learned  judge  below,  is,  that  the  prisoner  was  in  one 
room,  and  the  interlocutors,  the  witness  and  the  deceased, 
in  an  adjoining  room. '  Cram  had  induced  the  deceased  to 
go  into  bis  room,  adjoining  that  in  which  the  prisoner  and 
his  wife  lived,  and  lie  down  ;  he  had  gone  in  with  her,  and 
it  was  when  he  was  about  to  leave  her  there  that  the  con- 
versation took  place.  It  is  true  he  testifies  the  door  between 
the  rooms  was  open,  but  there  is  no  evidence  of  the  position 
of  the  several  parties  relative  to  the  door,  nor  of  their  dis- 
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tance  from  it,  nor  whethBr  the  tone  of  voice  used  was  such 
as  could  have  been  beard  from  one  room  to  tbe  other. 

Since,  therefore,  this  conversation  was  not  in  any  sense  in 
tbe  presence  of  tbe  accused,  it  was  clearly  inadmissible,  and 
unless  it  appears  that  it  cannot,  in  any  degree,  have  oper- 
ated to  the  prejudice  of  the  prisoner,  its  admission  is  good 
ground  for  a  new  trial.  Upon  this  point,  it  seems  to  me, 
there  can  be  no  question.  Tbe  evidence  of  the  prisoner's 
guilt  was  wholly  circumstantial.  Both  the  fact  of  killing 
and  tbe  design  to  effect  death  were  required  to  be  inferred 
from  tbe  circumstances  mainly,  of  opportunity  and  of  tbe 
conduct'  of  tbe  prisoner  both  before  and  after  tbe  event. 
Prominent  among  these,  was  tbe  fact  of  some  threats  uttered 
by  tbe  prisoner  on  tbe  same  day  of  the  killing,  though  not 
in  the  presence  of  tbe  deceased ;  and  tbe  evidence  of  the 
conversation  with  Gram  certainly  tended  to  show  that  tbe 
prisoner  bad  previously  made  similar  threats  to  tbe  deceased 
herself,  or  bad  in  some  other  way  impressed  her  with  a  fear 
of  fatal  violence  at  bis  bands.  The  language  to  Cram 
clearly  indicated  an  apprehension  in  her  mind  that  the  pris- 
oner entertained  a  murderous  purpose  toward  her,  and  it  is 
not  only  impossible  to  say  that  this  proof  cannot  have  influ- 
enced the  minds  of  tbe  jury,  to  the  prejudice  of  ^the  accused, 
but  it  is  difficult  to  see  liow  it  can  have  failed  to  do  so.  In 
my  opinion,  the  admission  of  this  testimony  was  an  error 
fatal  to  tbe  trial. 

The  remaining  objection  of  tbe  pl^ntiff  in  error,  which  I 
shall  consider^  is,  that  tbe  recorder  erred  in  refusing  to  en- 
tertain a  motion  for  a  new  trial.  In  the  opinion  below  it  is 
said  ^^  tbe  recorder  denied  this  motion  on  its  merits."  But, 
surely,  it  is  not  possible  to  decide  such  a  motion  on  its 
merits  without  entertaining  it,  and  in  this  case  tbe  recorder 
distinctly  refused  to  entertain  tbe  motion,  on  tbe  ground 
that  be  had  no  power  to  grant  it,  although  be  added  that  if 
he  had  the  power  be  would  not  exercise  it.  There  can  be  no 
doubt  that  the  recorder  was  wrong  in  his  opinion  on  the 
question  of  tbe  power  of  bis  court  to  grant  a  new  trial.  Tbe 
act  of  1869  (Laws  of  1869,  chap.  339,  §  4),  provides:  "Tbe 
Courts  of  Sessions  of  tbe  several  counties  in  this  State  shall 
have  power  to  grant  new  trials  upon  tbe  merits,  or  for 
irregularity,  or  on  tbe  ground  of  newly  discovered  evidence. 
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in  all  cases  tried  before  them."  It  is  difficult  to  see  how 
this  provision  eould  ever  have  been  understood  not  to 
include  the  **  Court  of  G<?neral  Sessions  of  the  Peace  in  and 
for  the  city  and  county  of  New  York ;"  and  this  court,  in 
the  case  of  Loweriburg  v.  The  People  (27  N.  Y.  336),  held, 
that  substantially  the  same  language  in  another  act  did 
include  that  court.  The  question  in  that  case  aro«e  under 
chapter  208  of  the  laws  of  the  same  year  (Laws  of  1859, 
chap.  208,  §  201),  which  provides :  ''It  shall  be  lawful  for  the 
Court  of  Sessions  of  any  county  of  this  State  to  continue  its 
sittings,  at  any  term  thereof,  so  long  as  it  may  be  neces- 
sary,'' etc.,  etc.;  and  the  opinion  in  that  case,  which,  upon 
this  point,  seems  to  have  been,  concurred  in  by  the  whole 
court,  holds  the  following  language :  "  The  Court  of -General 
Sessions  of  the  Peace  in  and  for  the  city  and  county  of  New 
York,  is  but  a  Court  of  Sessions  of  the  county  of  New  York, 
and  is  designated  in  the  act  of  1859  by  the  words,  '  the  Court 
of  Sessions  of  any  county 'kfi  this  State.' "  There  can  be  no 
question  but  that  the  designation  in  chapter  339  is  equally 
inclusive  with  that  in  chapter  208,  and  consequently  no 
question  but  that  the  Court  of  General  Sessions  of  New 
York  has  the  power  to  grant  a  new  trial  on  the  merits.  Such 
being  the  case,  I  cannot  avoid  the  conclusion  that  a  sub- 
stantial right  was  denied  the  prisoner  in  this  case,  viz.,  the 
right  to  have  his  motion  for  a  new  trial  heard  by  the  court 
which  tried  him.  I  cannot  think  that  this  motion  was  de- 
cided upon  its  merits.  The  remark  of  the  recorder  about 
not  being  induced  to  grant  the  motion  seems  to  have  been  a 
hasty  declaration,  made  without  hearing  counsel,  and 
coupled  in  the  same  breath  with  the  decisive  announcement 
that  he  had  no  poweiT  to  entertain  the  motion.  Nor  am  I 
prepared  to  say,  as  is  said  in  the  opinion  below,  that  if  the 
recorder  had  granted  a  new  trial  it  would  have  been  an 
error.  I  do  not  think  an  appellate  court  can  decide  what 
eflfect  a  review,  of  the  case  might  have  had  upon  tbe-judge 
who  tried  it,  and  who  heard  and  saw  all  the  witnesses  on 
the  stand.  If  the  prisoner  had  a  right  to  move  for  a  new 
trial,  he  had  a  right  to  have  that  motion  heard  and  con- 
sidered. The  right  was  denied  him,  and  in  my  opinion  that 
denial  was  error. 
If  the  views  which  I  have  expressed  upon  either  the  second 
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or  third  objection  of  the  plaintiff  in  error,  as  enumerated 
above,  are  correct,  it  follows  that  the  judgment  of  the  Gen- 
eral Term  of  the  Supreme  Court,  and  that  of  the  General 
Sessions,  should  be  reversed,  and  a  new  trial  granted. 

Judgment  reversed. 

Note. —  Ifc  is  now  enacted  by  the  Code  of  Criminal  Procedure  as  follows  • 
**  §  278.  The  indictment  must  charge  bat  one  crime  and  in  one  form,  except  as 
in  the  next  section  provided.  §  279.  (Amended  in  1883.)  The  crime  may  be 
charged  in  separate  counts  to  have  been  committed  in  a  different  manner,  or  by 
different  means  ;  and  where  the  acts  complained  of  may  constitute  different 
crimes,  such  crimes  jnay  be  charged  in  separate  counts." 

These  two  sections  were  construed  in  the  General  Sessions,  New  York  county, 
by  Recorder  Smyth,  in  the  case  of  People  v.  Infield  (1  N.  Y.  Crim.  Rep.  146). 
The  question  arose  upon  demurrer  to  the  indictment.  The  ipdictment  contained 
two  counts*:  1st.  Charging  grand  larceny.  2d.  Charging  the  defendant  as 
receiver  of  stolen  goods.  The  ground  of  demurrer  was,  that  more  than  one 
crime  was  charged,  in  violation  of  sections  278  and  279  of  the  Code  of  Criminal 
Procedure. 

The  Recorder  says  :  "It  is  clear  that  the  legislature  intended  to  limit  the 
effect  of  section  278  by  the  provision  of  section  279.  And  both  sections  must  be 
considered  together  for  the  purpose  of  arriving  at  the  intention  of  the  legislation. 

"  Prior  to  the  adoption  of  the  Code  of  Criminal  Procedure,  it  was  the  common 
practice  to  join  in  the  same  indictment  two  or  more  counts  charging  separate 
and  distinct  felonies,  provided  that  they  arose  out  of  one  and  the  ^ame  transac- 
tion. This  rule,  however,  was  limited  by  the  rule  of  judicial  discretion,  that  on 
the  trial  of  such  an  indictment  the  evidence  of  the  prosecution  should  be  con- 
fined to  but  one  transaction,  the  differing  counts  being  allowed  only  for  the 
purpose  of  describing  the  transaction  in  varying  ways,  and  while  this  rule  was 
technically  observed,  two  or  more  felonies  might  be  charged  in  one  indictment. 
If  by  such  an  indictment  the  person  charged  was  likely  to  be  embarrassed  in  his 
defence,  the  court  in  its  discretion  had  the  power  to  compel  the  prosecution  to 
elect  upon  which  count  or  counts  he  should  be  tried,  and  could  also  give  such 
directions  as  to  the  verdict,  that  it  might  be  known  of  which  offence  the  defend- 
ant might  be  convicted.  An  indictment  might,  therefore,  contain  oue  or  more 
counts  charging  the  defendant  with  embezzlement  and  others  charging  him  with, 
larceny,  counts  charging  him  with  burglary  and  otlfers  charging  him  with  lar- 
ceny, counts  charging  him  with  forgery  and  others  charging  him  with  uttering 
the  forged  instrument,  counts  chargfing  him  with  larceny  and  others  charging 
him  with  receiving  stolen  property  (1  Bishop's  X^rim.  Proc.  3d  ed.  §  449 ;  Reg. 
V.  Huntley,  8  Cox's  Crim.  Cases,  262 ;  Hawkes  v.  People,  75  N.  Y.  487). 

"  The  question  presented  in  this  case  seems  to  me  to  be  this  :    May  the  acts 

charged  in  this  indictment  constitute  the  crime  of  larceny  or  that  of  receiving 

stolen  goods,  and  this  question  only  be  determined  by  the  evidence  which  the 

prosecution  may  introduce  upon  the  trial  of  the  indictment  ? 

*  «  «  »  *  *  * 

**  It  appearing  that  the  acts  complained  of  may  constitute  different  crimes, 
viz.,  larceny  and  receiving  stolen  goods,  they  may  properly  be  stated  in  sep-. 
arate  counts  in  the  same  indictment."  Ed. 
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Where  the  Reecrder  charged  the  jury  that,  "  as  matter  of  law,  I  charge  yon,  it  ia 
Dot  necessary,  in  order  to  find  a  verdict  of  guilty,  that  tlie  felonious  intent  ex- 
isted at  the  time  of  taking  the  watch  and  money,  but  it  will  be  sufficient  if 
such  intent  existed  at  the  time  the  prisoner  actually  converted  the  same  to  his 
own  use/'  held^  error.  Th^  law  is  the  very  converse  of  the  proposition  stated 
by  the  Recorder, 

Lord  Coke  lays  down  the  mle  to  be,  that  the  taking  must  be  felonious,  "  cum  animo 
furandi"  and  *' the  intent  to  steal  mnst  be  when  it  cometh  to  his  hands  or  pos- 
session ;  for,  if  he  hath  the  possession  of  it  unlawfully,  though  he  hath  '  animo 
fwrandi  *  afterward,  and  carrieth  it  away,  it  is  no  larceny." 

W.  P.  KiNTZiNG,  for  plaintiff  in  error. 
A.  Oakey  Hall,  for  the  people. 

Mason,  J.  The  prisoner,  the  plaintiff  in  error,  was  tried 
in  the  Court  of  General  Sessions  of  the  city  of  New  York, 
upon  an  idictment  for  larceny,  in  stealing  from  the  person 
of  another,  and  sentenced  to  imprisonment  in  the  State's 
X^rison  for  the  term  of  five  years. 

The  error  complained  of  is  to  the  charge  of  the  recorder 
to  the  jury.  In  his  charge,  he  said,  *'a8  matter  of  law,  I 
charge  you,  it  is  not  necessary,  in  order  to  find  a  verdict  of 
guilty,  that  the  felonious  intent  existed  at  the  lime  of  taking 
the  watch  an4  money,  but  it  will  be  sufficient  if  such  intent 
existed  at  the  time  the  prisoner  actually  converted  the  same 
to  his  own  use." 

This  charge  cannot  be '  sustained.  The  law  is  the  very 
converse  of  the  proposition  stated  by  the  recorder.  Lord 
Coke  lays  down  the  rule  as  drawn  from  the  year  books,  that 
the  taking  must  be  felonious,  ^^  cum  animo  fur  andi,^  ^  smd 
^^  the  intent  to  steal  must  be  when  it  cometh  to  his  hands  or 
possession ;  for,  if  he  hath  the  possession  of  it  unlawfully, 
though  he  hath  *  animum  fur  audi '  afterward,  and  carrieth 
it  away,  it  is  no  larceny"  (3  Coke's  Inst.  107).    Such  is 
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the  rule  established  by  an  unbroken  current  of  decisions  in 
England  and  this  country.  I  will  content  myself  by  refer- 
ring to  a  few  of  the  adjudged  cases  in  England  and  in  this 
State  [BvMotHs  Case^  28  Eliz.;  2  East's  Pleas  of  the  Crown, 
p.  553 ;  1  Leach,  411 ;  Rex  v.  LeigJi,  2  East's  P.  C.  694 ;  Ran- 
JcMs  Case^  Russ.  &  Ry.  44;  The  People  v.  Anderson^  14 
Johns.  294 ;  ?%a  People  v.  Call,  1  Denio,  120).  The  rule 
lias  become  elementary,  and  is  supported  by  Blackstone, 
Chitty,  Russell,  Roscoe,  Hawkins,  Hale,  Lord  Coke,  East, 
Leach,  Starkie,  Wharton,  Barbour,  and,  in  short,  by  all  of 
the  elementary  writers  that  I  have  consulted  (2  Stark.  Ev. 
p.  606 ;  4  Black.  Com.  232  ;  Rose.  Cr.  Ev.  533,  541  ;  Whart. 
Am.  Cr.  Law,  1752,  5th  ed. ;  Barb.  Cr.  Law,  153 ;  1  Hale, 
^04;  1  Hawkins,  chap.  33,  §  2;  Arch.  Cr.  PI.  186,  189). 
This  is  the  rule  in  regard  to  larceny  generally,  and  it  cer- 
tainly applies  with  greater  force  to  an  indictment  under  this 
statute,  which  provides,  that,  "whenever  any  larceny  shall 
be  committed  by  stealing,  taking  and  carrying  away  from 
the  person  of  another,  the  offender  may  be  punished  as  for' 
grand  larceny,  although  the  value  of  the  property  shall  be 
less  than  twenty-five  dollars"  (Laws  1862,  chap.  374,  §2). 

The  charge  must  be  construed  with  reference  to  the  case 
before  the  court,  which  certainly  was  one  where  the  jury 
might  have  found  that  the  prisoner  did  not,  when  he  took 
the  watch  and  money  from  Hafner,  intend  to  steal  it.  Haf- 
ner  was  drunk,  and  wholly  incapable  of  taking  any  care  of 
them  himself,  and  the  same  w^as  taken  in  the  presence  of 
four  respectable  persons,  whose  attention  he  called  to  it, 
and  wished  them  to  see  how  much  money  there  was,  that 
Hafner  might  not  claim  any  more  of  him  than  he  took.  It 
belonged  to  the  jury,  upon  the  evidence,  to  say,  whether 
the  prisoner  intended  to  steal  this  property  when  he  took 
it  from  the  person  of  Hafner,  and  if  the  judge  had  left  sim- 
ply that  question  to  the  jury,  no  ground  of  complaint  would 
exist ;  but  he  told  the  jury,  that,  if  he  did  not  intend  to 
steal  the  property  when  he  took  it  from  Hafner,  but  made 
up  his  mind  to  steal  it  afterward,  at  the  time  he  converted 
it,  they  should  still  convict  him. 

This  will  not  do  in  a  common  case  of  larceny,  much  less 
under  an  indictment  for  stealing  from  the  person. 

The  affect  of  this  charge  was  to  say  to  the  jury  they  might 
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convict  the  prisoner  if  they  found  he  took  the  property 
honestly  from  him  to  preserve  it  for  him,  only  so  that  he 
afterward  made  up  his  mind  he  would  steal  it. 
The  judgment  must  be  reversed,  and  a  new  trial  granted. 

Judgment  reversed,  and  a  new  trial  ordered. 


COUET   OF   APPEALS. 

New  Tobk,  186S. 


Osgood  v.  The  People. 

Wliere  m  In^etmezit  charged  the  defendant  w^h  selling,  on  the  Ist  day  of  June, 
18S6,  and  on  divers  other  days  and  times  between  that  day  and  the  day  of 
finding  the  indictment,  by  retail,  to  divers  citizens  of  this  State,  and  to  divers 
persons,  to  the  jurors  unknown,  strong  and  spirituous  liquors,  to  wit,  three  gills 
of  brandy,  tnree  gills  of  rum,  three  gills  of  gin,  three  g^ls  of  cordial,  three  gills 
of  whisky,  three  gills  of  wine,  to  be  drank  in  the  store,  etc. :  ffeld,  that  the 
connt  contained  but  one  charge,  and  that  the  name  or  names  of  the  person  or 
^  persons  to  whom  the  sale  was  made  need  not  be  given.  The  denial  of  the  court 
to  require  the  district  attorney  to  elect  as  to  the  kind  of  liquor  sold  and  its 
denial  to  direct  him  to  furnish  the  names  of  the  witnesses  whom  he  expected  to 
call  to  sustain  the  third  count,  furnish  no  ground  of  reversal.  The  decision  was 
a  matter  of  discretion  on  the  conduct  of  the  trial,  and  affords  no  basis  for  an 
ezoeption. 

Where  a  witness  was  questioned  as  to  whether  he  had  bought  spirituous  liquors  of 
the  defendant,  to  be  drank  on  the  premises,  at  the  times  charged,  it  was  objected 
to  on  the  ground  that  the  people  had  given  proof  of  a  greater  number  of  offences 
than  there  were  counts  in  the  indictment :  held,  that  the  objection  could  not  be 
SDStained. 

Farbell  &  Brazee,  for  plaintiff  in  error. 

« 

Jf.  M.  Sovihworth^  for  the  people. 

Hinrp,  Ch.  J.  It  is  insisted  by  the  district  attorney,  that 
the  qaestions  arising  upon  the  trial  of  this  indictment  are 
not  reviewable  in  this  coart,  in  the  present  proceeding.  He 
insists,  that  the  exceptions  taken  have  been  reviewed  and 
decided  by  the  Genera!  Term  of  the  Supreme  Court,  upon 
the  hearing  of  the  certiorari ;  that  they  cannot,  of  right,  be 
again  heard  at  the  General  Term,  on  the  writ  of  error,  the 
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former  hearing  rendering  the  case  as  adjudicated.  He  fur- 
ther insists,  that  as  they  cannot  be  heard  in  the  Supreme 
Court,  and  as  the  jurisdiction  of  this  court  is  appellate  only, 
they  cannot  be  reviewed  here. 

I  have  looked  into  the  case,  and  find  that  the  exceptions 
are  none  of  them  well  taken  ;  I  prefer  to  place  my  judgment 
upon  the  ground  of  a  want  of  merit  in  the  appeal. 
.  On  the  trial  the  defendant  moved  to  quash  the  indictment, 
for  the  reason,  that  each  count  contains  several  distinct 
offences ;  also,  on  the  ground  of  uncertainty  and  duplicity. 
That  this  objection  is  not  good,  has  been  settled  in  this  State 
for  more  than  thirty  years.  In  The  People  v.  Adams  (17 
Wend.  475)  the  defendant  was  indicted,  for  that,  on  the  1st 
day  of  Juue,  1836,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  day  of  finding  the  indictment  (Sep- 
tember 12,  1836),  he  sold  by  retail  to  divers  citizens  of  this 
State,  and  to  divers  persons,  to  the  jurors  unknown,  strong 
and  spirituous  liquors,  to  wit,  three  gills  of  brandy,  three 
gills  of  rum,  three  gills  of  gin,  three  gills  of  cordial,  three 
gills  of  whisky,  three  gills  of  wine,  to  be  drank  in  the  store, 
etc.  As  in  the  present  case,  the  defendant  objected,  that 
the  count  contained  a  charge  of  more  than  one  offence,  and 
that  it  was  too  general,  and  that  the  name  of  the  person  to 
whom  the  sale'was  made  should  have  been  given.  After  a 
careful  examination  by  Judge  Nelson,  the  indictment  was 
sustained,  and  I  am  not  aware  that  the  decision  has  ever 
been  questioned.  It  is  decisive  of  the  objection  under  con- 
sideration. 

The  requests,  that  the  district  attorney  be  required  to 
elect  as  to  the  kind  of  liquor  sold  to  Knapp,  upon  which  he 
would  rest  his  case,  and  that,  on  the  trial,  he  be  confined  to 
such  election,  ^  well  as  that  by  which  the  district  attorney- 
should  be  directed  to  furnish  the  names  of  the  witnesses 
whom  he  expected  to  call  to  sustain  the  third  count,  furnish 
no  ground  of  reversal.  The  decision  was  a  matter  of  discre* 
tion  on  the  conduct  of  the  trial,  and  affords  no  basis  for  an 
exception  (T/ie  People  v.  Baker ^  3  Hill,  159 ;  The  People  v. 
OostellOj  1  Denio,  83). 

Upon  an  inquiry  being  made  of  a  witness,  whether  he  had 
bought  spirituous  liquors  of  the  defendant,  to  be  drank  on 
the  premises,  at  the  times  indicated,  the  defendant  objected^ 
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on  the  groand,  that  the  people  had  given  proof  of  a  greater 
nnmber  of  offences  already  than  there  were  counts  in  the 
indictment.  Assuming  that  no  greater  number  of  offences 
could  be  proved  than  was  equal  to  the  number  of  counts  in 
the  indictment,  how  can  this  court  know,  or  how  could  the 
court  below  know,  what  number  of  offences  had  been  proved 
when  the  objection  was  made?  If,  indeed,  the  defendant  or 
his  counsel  had  said  to  the  court  and  jury  on  the  trial,  '*  I 
admit  that  a  certain  number  of  offences  have  been  proved 
against  me,  and  I  object  to  the  proof  of  any  more,"  his 
position  would  have  been  much  better  than  it  now  is.  He 
not  only  did  not  admit  this,  but  he  denied  that  he  was  guilty 
of  any  offence,  or  that  the  proof  established  it,  and  the  jury, 
by  their  verdict,  •found  that  his  violation  of  the  law  was 
limited  to  a  single  occasion.  Whether  the  authority  of  the 
agent  by  whom  the  most  of  the  sales  were  made  was  estab- 
lished, could  only  be  known  by  the  verdict  of  the  jury,  and 
whether  the  few  witnesses,  ^and  which  of  them,  that  testified 
to  the  personal  actia  of  the  defendant,  had  made  out  the 
offence  charged,  was  not  known,  and  could  not  be  assumed, 
when  the  objection  was  made.  The  result  of  the  verdict  is 
conclusive  evidence,  that  neither  at  that  time,  nor  at  any 
other  time,  had  the  defendant  been  proved  to  have  com- 
mitted more  than  one  of  the  offences  for  which  he  was  on 
trial.     Tt^is  objection  cannot  be  sustained. 

The  judgment  should  be  aflSrmed,  and  the  General  Ses- 
sions of  Niagara  county  advised  to  proceed  to  execute  their 
judgment. 

Clerke,  J.  The  plaintiff  in  error  was  not  entitled  to  two  • 
reviews  of  the  same  matter  by  the  Supreme  Court.  On*  the 
proceedings  by  certiorari^  that  court  reviewed  the  indict- 
ment and  bill  of  exceptions ;  of  course,  as  the  certiorari  is 
always  issued  before  judgment,  the  errors  (if  any)  arising  in 
the  judgment  could  not  have  been  reviewed.  The  court 
were,  therefore,  right  in  confining  their  attention,  under  the 
writ  of  error,  merely  to  the  judgment,  having  previously 
reviewed  the  indictment  and  bill  of  exceptions  under  the 
certiorari.  It  cannot  be  pretended  that  the  Supreme  Court 
erred,  in  deciding  that  the  judgment  pronounced  in  the 
Court  of  Sessions,  in  pursuance  of  the  directions  of  the  Su- 
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preme  Court  under  the  certiorari^  was  entirely  in  conformity 
with  the  law  declaring  the  punishment  for  the  misdemeanors 
of  which  the  plaintiff  in  error  waS  convicted. 
The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 

Note. — The  Code  of  Criminal  Procedare  has  established  the  following  rale 
in  regard  to  the  names  of  the  witnesses  examined  before  the  grand  jury. 

"  §  271.  Where  an  indictment  is  found,  the  names  of  the  witnesses  examined 
before  the  grand  jary,  or  whose  depositions  may  have  been  read  before  them, 
as  provided  in  section  two  hundred  and  fifty-five,  must  be  indorsed  upon  tbe 
indictment  before  it  is  presented  to  the  court.  If  not  so  indorsed,  the  court 
must,  upon  the  application  of  the  defendant,  at  any  time  before  trial,  direct  the 
names  of  such  witnesses,  as  they  appear  upon  the  minutes  of  the  grand  Jury, 
to  be  furnished  to  him  forthwith."  * 
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Nbsw  Yobk,  1869. 


The  People  v.  Evans. 

The  general  rule  is  certainly  well  established,  that  a  prisoner  may  be  convicted  upon 
the  sole  uncorroborated  testimony  of  an  accomplice,  and,  as  a  general  rule,  the 
question  of  the  credibility  of  the  witness  belongs  to  the  jury. 

<But  see  Code  of  Criminal  Procedure  §  899). 

This  rule  is  subject  to  the  oUier  rule,  which  is,  that  if  the  jury  find  the  witness  has 
sworn  corruptly  false  in  one  material  thing,  they  shall  pronounce  him  false  in 
hi^  whole  testimony,  and  utterly  disregard  it. 

On  tlie  trial  of  this  action  one  Near  was  brought  from  jail  into  courts  and  swore  that 
his  testimony  in  a  former  trial  was  wilfully  false;  that  he  was  induced  by  the 
prisoner,  by  the  promise  of  $26  reward,  thus  to  swear  falsely,  and  that  after  the 
former  trial,  his  testimony  being  unavailing  to  save  the  defendant  therein, 
the  prisoner  herein  refused  to  give  him  more  than  five  dollars,  whereupon  the 
defendant's  counsel  requested  the  court  to  charge  the  jury,  that  if  the  evidence 
of  the  witness  Near  was  not  corroborated,  the  jury  could  not  convict  upon  the 
unsupported  evidence  of  a  conceded  false  witness,  and  the  court  declined  so  to 
charge:   held^  error. 

The  general  rule  is,  that  where  a  roan  is  convicted  of  an  offence  which  is  inconsistent 
with  the  common  principles  of  honesty  and  humanity,  the  law  considers  his  c»ath 
to  be  of  no  weight,  and  excludes  his  testimony,  as  of  too  doubtful  and  suspicious 
a  nature  to  be  admitted  in  a  court  of  justice,  to  affect  the  property  or  liberty  of 
others. 
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W.  A.  Beach,  for  plaintiff  in  error. 

/.  C.  OrTOshy  (district  attorney),  for  people^ 

Mason,  J.  The  defendant  was  indicted  and  convicted  of 
suborning  one  Jacob  S.  Near  to  commit  perjury  on  the  trial 
of  one  Corydon  Rose,  for  burglary  and  larceny,  at  the  Sara- 
toga Sessions,  in  February,  1867.  Upon  the  trial  of  Rose, 
Near  swore  to  an  alibi^  which,  if  believed  by  the  jury,  would 
have  acquitted  Rose.  Upon  the  trial  of  the  present  indict- 
ment against  Evans,  he  swore  that  Evans  hired  him  to 
swear  as  he  did,  and  agreed  to  give  him  $25 ;  that  all  he 
swore  to  on  the  trial  of  Rose,  in  regard  to  the  alibi^  was 
false,  and  was  concocted  by  Evans,  and  that  he  swore  to  it 
at  Evans'  instigation,  and  because  he  was  to  obtain  the  $26. 
He  testified  that  Evans  only  gave  him  five  dollars  after  the 
trial  was  over,  claiming  that  he  had  no  money,  and  that 
Hose's  father  ought  to  pay  it.  The  court  charged  the  jury 
that  it  was  competent ^for  them  to  convict  the  defendant 
upon  the  uncorroborated  and  unsupported  testimony  of 
Near,  and  refused  to  charge,  on  the  request  of  the  defend- 
ant's counsel,  that  if  the  evidence  of  Near  is  not  corrojbo- 
rated,  then  the  jury  ought  not  to  convict  the  defendant  upon 
the  unsupported  evidence  of  Near ;  and  to^  each  of  these 
rulings  the  defendant's  Counsel  excepted. 

This  charge  cannot  be  supported  upon  principle  or  author- 
ity, when  applied  to  a  case  like  the  present.  This  witness 
now  swears  that  he  swore  false,  and  committed  the  crime  of 
perjury,  in  r^ard  to  this  same  matter,  for  the  paltry  bribe 
of  $25,  which  he  says  the  defendant  agreed  to  pay  him  for 
swearing  to  it.  He  affirms,  in  short,  that  he  committed  per- 
jury in  regard  to  this  very  matter,  for  a  bribe  of  $26,  and  it 
is  DOW  claimed  that  he  is  entitled  to  be  believed,  when  he 
Bwears  he  swore  false  before  upon  this  matter,  and  when  he 
swears  the  defendant  suborned  him  to  do  so.  The  general 
role  is,  that  when  a  man  is  convicted  of  an  offence  which  is 
inconsistent  with  the  common  principles  of  honesty  and  hu- 
manity, the  law  considers  his  oath  to  be  of  no  weight,  and 
excludes  his  testimony,  as  of  too  doubtful  and  suspicious  a 
nature  to  be  admitted  in  a  court  of  justice,  to  affect  the 
property  or  liberty  of  others  (1  Stark.  Ev.  94) ;  and  when- 
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ever  the  witness  has  been  convicted  of  perjury^  he  is  ex- 
cluded from  testifying,  and  our  statute,  like  the  6  Eliz. 
chap.  9,  §  6,  provides  that,  a  person  convicted  of  perjury 
^' shall  not  thereafter  be  received  as  a  witness^Uo  be  sworn 
in  any  matter  or  cause  whatsoever^  until  the  judgment 
against  him  be  reversed"  (2  R.  S.  507,  §  1,  2d  ed.);  and  it 
is  held,  both  under  our  statute  and  the  statute  of  Elizabeth, 
that  a  pardon  which  purports  to  restore  a  person  convicted 
of  perjury  to  all  his  civil  rights,  will  not  make  him  a  com- 
petent witness  (Houghtaling  v.  Kelderhouse  and  other s^  1 
Park.  Cr.  R.  241 ;  2  Salk.  R.  691 ;  6  Esp.  R.  94 ;  Bull.  N.  P. 
292 ;  Phil,  on  Ev.  21,  22 ;  1  Greenleaf  s  Ev.  878 ;  Holdridge 
V.  Oillespie^  2  Johns.  Ch.  R.  85).     In  this  latter  case.  Chan- 
cellor Kent  excluded  the  deposition  of  a  witness  who  had 
been  convicted  of  perjury,  although  he  had  been  pardoned 
by  the  Governor.     The  statute  declares  him  incompetent 
until  the  judgment  shall  be  reversed.    This  imposition  of 
the  statute  on  convictions  for  perjury,  in  addition  to  the 
severe  punishment  prescribed,  was  npt  imposed  so  much  by 
way  of  punishment  to  the  party,  as  it  was  to  prohibit  the 
courts  from  receiving  the  oath  of  a  person  convicted  of  dis- 
regarding its  obligation,  and  to  save  others  from  the  peril  of 
the  testinK)ny  of  persons  who  have  proved  themselves  re- 
gardless of  the  obligations  of  an  oath.     The  reason  of  this 
rule  applies  with  force  to  the  calde  at  bar.     Under  this 
charge.  Near  is  permitted  to  be  a  witness  to  establish  the 
fact,  that  he,  himself,  committed  perjury  on  the  trial  of  Rose^ 
and  his  evidence  alone,  unsupported  by  any  other  testimony, 
is  held  sufficient  to  justify  the  conviction  of  the  defendant 
of  the  high  crime  of  subornation  of  perjury.     The  fact  must 
be  proved  on  the  trial  of  the  defendant,  that  Near  commit- 
ted perjury  on  the  trial  of  Rose,  and  Near  swears  to  it,  and 
that  is  said  in  law  to  prove  it,  if  the  jury  believe  him.     The 
fact  must  be  proved  against  the  defendant,  that  the  defend- 
ant suborned  Near  to  commit  the  perjury.     Near  swears 
that  the  defendant  hired  him  to  commit  the  perjury  and 
agreed  to  pay  him  $25  for  doing  it,  and  when  he  got 
through  and  performed  his  agreement,  he  would  only  pay 
him  $5,  and  this  is  held  to  be  sufficient  proof  in  law  of  the 
fact,  if  the  jury  will  only  believe  him.     The  jury,  by  this 
verdict,  say  they  believe  him,  and  convict  this  defendant. 


The  People  v.  Evans.  157 


Now,  what  is  involved  in  such  a  verdict?  Thejury  must, 
by  their  verdict,  convict  Near  of  perjury,  for  this  is  the  very 
question  to  be  tried ;  and  after  they  have  done  that,  to 
place  their  verdict  of  the  defendant's  guilt,  in  suborning 
him,  upon  the  sole  uncorroborated  evidence  of  this  perjured 
witness,  who,  for  the  paltry  sum  of  $26,  would  swear  to  an 
dibi  to  save  a  guilty  burglar  and  thief  from  the  just  pun- 
ishment due  to  his  crimes. 

I  am  aware  of  the  rule,  that  no  person  is  deemed  so  infa- 
moQS  in  law,  that  he  shall  be  excluded  by  the  court  from 
being  sworn  as  a  witness,  until  he  has  been  legally  convicted 
of  an  infamous  crime,  and  judgment  has  been  passed  against 
him  (1  Greenleaf  s  Ev.,  p.  420,  §  376). 

The  question  is  whether,  under  every  and  all  circum- 
stances, the  court  is  justified  in  leaiii ng  the  credibility  of  the 
witness  unconditionally  to  the  jury ;  if  so,  the  citizen  has 
DO  security  in  the  law,  that  an  issue  involving  his  personal 
liberty  shall  not  be  decided  against  him  without  the  testi- 
mony of,  at  least,  one  credible  witness,  as  the  case  at  bar 
folly  illustrates.  The  general  rule  is  certainly  well  estab- 
lished, that  a  prisoner  may  be  convicted  upon  the  sole  un- 
corroborated testimony  of  an  accomplice,  and,  as  a  general 
rale,  the  question  of  the  credibility  of  the  witness  belongs 
to  the  jury  {The  People  v,  Costello^  1  Denio's  R.  83 ;  Roscoe's 
Cr.  Ev.  163;  Bex  v.  Atwood  and  others^  1  Leach's  Crown 
Law,  464 ;  Jordaine  v.  LashbrooJce^  7  D.  &  E.  697 ;  1  Hale, 
303,  304,  306  ;  Rex  v.  Hastings,  7  Carr.  &  Payne,  162 ;  1 
GreenleafsEv.,  §380;  1  Chitty's  Grim.  Law,  604;  Whar- 
ton's Am.  Cr.  Law,  301). 

This  rule  can  hardly  exist  in  every  case,  consistent  with 
another  rule  of  evidence,  which  has  become  a  maxim  of  the 
law  of  evidence.  It  is  a  rule  for  the  control  and  guidance 
of  the  jury,  and  which  is,  that  if  the  jury  find  the  witness 
has  sworn  corruptly  false  in  one  material  thing,  they  shall 
pronounce  him  false  in  his  whole  testimony,  and  utterly 
disn^ard  it.  The  maxim  of  the  law  in  this  respect  is, 
'"/(ilsus  in  una;  faUus  in  omnihus,^^  false  in  one  thing, 
false  in  all  things  (2  Cowen's  R.  68  ;  4  id.  37 ;  3  W.  R.  643 ; 
15  id.  807).  And  it  was  said  by  Co  wen.  Justice,  in  the  lat- 
ter case,  iYoLifalsus  in  uno^falsus  in  omnibus  is  a  maxim, 
which  does  not  stop  at  nisi  prius  (16  W.  R.  607).    Now 


158  Co  wen's  Crbiinal  Reports. 

how  does  this  principle  ^pply  to  the  c^se  at  bar?  The  jury 
must  find,  from  Near's  own  testimony  before  they  can  con- 
vict the  defendant,  that  he,  Near,  has  corruptly  committed 
perjury.  Applying  the  principle,  that  if  the  testimony  of 
the  witness  be  corruptly  false  in  one  thing,  the  whole  must 
be  rejected,  I  do  not  see  how  the  charge  in  this  case  can 
be  sustained  (fiifaie  v.  Jim^  1  Dev.  R.  508  ;  1  Cowen  &  Hill's 
Notes,  396).  The  case  of  Dunlap  <6  Meiggs  v.  Patterson, 
(5  Cowen' s  R.  243),  is  in  point,  and  holds,  that  when  it  is 
plain,  that  the  witness  has  perjured  himself,  either  in  the 
cause  pending  or  in  a  former  suit,  relating  to  the  same  mat- 
ter, that  the  jury  should  have  been  instructed  to  disregard 
the  testimony  of  *  such  witness,  and  that  the  court  erred  in 
refusing  so  to  instruct  them,  and  instructing  them  that  the 
credibility  belonged  to  them,  and«a  new  trial  was  granted. 
I  am  of  opinion,  that  in  the  case  at  bar,  the  judge  should 
have  advised  the  jury,  that  if  they  found  Near  uncorrobo- 
rated, they  should  acquit  the  defendant. 

There  must  be  some  exceptions  to  all  general  rules,  and  I 
would  make  this  case  an  exception  to  Ihe  general  rule,  that 
a  prisoner  may  be  convicted  on  the  uncorroborated  testi- 
mony of  an  accomplice.  In  England,  whatever  once  may 
have  been  the  law,  the  settled  and  humane  rule  now  is,  to 
use  the  language  of  Sergeant  Talfourd,  for  the  judges,  in 
the  exercise  of  a  sound  di^retion,  to  direct  the  acquittal  of 
a  prisoner,  unless  the  accomplice  be  corroborated  by  evi- 
dence admitting  of  no  suspicion  (Wharton's  Crim.  Law, 
302) ;  but  I  do  not  propose  to  interfere  with  the  general  rule, 
that  the  prisoner  may  be  convicted  on  the  unsupported  and 
uncorroborated  testimony  of  an  accomplice,  but  to  make 
this  case  an  exception  to  the  rule.  It  seems  quite  necessary 
to  do  so  to  save  the  rule  itself  from  reproach,  and  the  ad- 
ministration of  public  justice  from  disgrace.  The  charge  of 
the  judge,  in  a  case  like  this,  is,  in  effect,  just  this :  The 
corpus  delicti  is,  that  Near  was  suborned  by  some  one  to 
commit  perjury  on  the  trial  of  Rose,  and  that  he  did  com- 
mit the  perjury,  and  this  must  be  first  established.  The 
next  question  in  the  case  is,  is  the  defendant,  Evans,  the 
person  who  suborned  Near  to  commit  the  perjury?  Near 
swears  he  was  suborned  to  commit  the  perjury,  and  that  he 
did  it,  and  that  Evans  procured  and  hired  him  to  do  it.     The 
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case  is  thus  submitted,  and  the  jury  are  told  by  the  judge, 
that  they  may  convict  Evans  on  the  sole  uncorroborated 
evidence  of  Near  alone.  Now,  what  is  the  verdict  of  the 
jnry  in  this  case,  fairly  and  justly  stated?  First.  We  find 
that  this  witness,  Near,  was  hired  for  $25  to  swear^  to  an 
alibiy  and  commit  wilful  and  corrupt  perjury,  to  save  a 
proved  guilty  burglar  and  thief  from  the  just  punishment 
of  his  crimes,  and  that  he  did  thus  swear  and  commit  per- 
jury. This  we  find  as  the  corpus  delicti  in  this  case,  and 
we  find  this  on  Near's  own  evidence  alone,  because  he 
swears  to  it.  Secondly.  We  find  that  Evans,  the  defendant 
in  this  case,  is  guilty  of  hiring  and  suborning  the  said  Near 
to  commit  such  perjury,  and  we  find  this  on  the  sole  and  un- 
corroborated testimony  of  Near,  because  he. has  sworn  to  it. 
We  find,  in  short,  first,  that  Near  has  been  hired  to  commit 
wilful  and  corrupt  perjury  on  the  trial  of  Rose,  and  did 
commit  wilful  and  corrupt  perjury  to  save  a  burglar  and 
thief  from  just  punishment.  Second,  we  find  Near  is  a 
credible  and  reliable  witness,  and  will  convict  the  defendant 
of  this  high  crime  on  his  evidence  alone.  No  jury  should 
ever  have  the  opportunity  given  them  by  any  court  to  ren- 
der 80  disgraceful  a  verdict,  in  a  court  of  justice,  as  this. 
The  jury  are  required  literally  to  stultify  themselves. 
The  judgment  should  be  reversed  and  a  new  trial  granted. 

Groveb,  Woodruff,  Murray  and  Daniels,  JJ.,  con- 
curred. 

Grover  and  Daniels,  JJ.,  were  also  of  opinion  that  the 
perjury  of  Near,  on  the  Rose  trial,  could  not  be  legally 
made  out  by  his  own  unsupported  testimony,  upon  the  trial 
of  the  plaintiff  in  error  for  the  subornation  of  that  perjury. 

LoTT  and  James,  JJ.,  were  for  affirmance,  on  the  ground 
that  the  points  discussed  in  Judge  Mason's  opinion  were 
not  distinctly  enough  raised  in  the  case. 

Hunt,  Ch.  J.,  for  affirmance. 

Judgment  reversed  and  a  new  trial  ordered. 
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Keefe  V.  The  People, 

Upon  a  verdict  eonvictiiig  the  accused  of  murder  in  the  second  degree,  upon  an 
indictment  containing  a  single  count  for  murder,  drawn  as  required  by  the 
common  law ;  held,  that  such  verdict  authorized  a  judgment  of  conviction  and 
the  infliction  of  the  punishment  imposed  by  statute  for  murder  in  the  second 
degree. 

Under  an  indictment  of  murder  in  the  first  degree,  the  accused  may  be  convicted  of 
any  degree  of  murder,  or  manslaughter,  for  the  unlawful  killing  of  the  identical 
person  charged,   by  the  identical  means  charged  in  the  indictment. 

When  the  indictment  charges  the  murder  in  the  first  degree,  the  accused  could  not 
be  convicted  of  manslaughter  in  the  third  degree  by  proving  that  the  death  had 
been  effected  by  a  mischievous  animal,  of  which  the  defendant  was  owner,  and 
which  he  had  wilfully  suffered  to  go  at  large,  etc.,  for  the  reason  that  the  crimi- 
nal act  charged  would  be  different  from  tliat  offered  in  the  evidence. 

Grover,  J.  The  question  arising  upon  the  record  of  this 
case,  is  whether  a  verdict  convicting  the  accused  of  murder 
in  the  second  degree,  upon  an  indictment  containing  a  single 
count  for  murder,  drawn  as  required  by  the  common  law, 
is  legal,  and  whether  such  verdict  authorizes  a  judgment 
convicting  the  accused,  and  inflicting  the  punishment  im- 
posed by  statute  for  that  offence.  In  Fitzgerald  v.  T?ie 
People  (37  N.  Y.  413),  it  was  held  by  this  court,  that  such 
an  indictment  was  sufficient  to  warrant  a  judgment  ponvict- 
ing  the  accused  of  the  crime  of  murder  in  the  first  degree, 
under  the  statute  of  1862  (Laws  of  1862,  p.  369).  In  the 
same  case  it  was  further  held,  that  murder  in  the  second  de- 
gree, under  that  statute,  consisted  in  the  killing  of  a  human 
being  without  a  design  to  effect  death  by  a  person  engaged 
in  the  commission  of  a  felony  other  than  that  of  arson  in  the 
first  degree.  It  is  insisted  by  the  counsel  for  the  plaintiff 
in  error,  that  the  accused  cannot  be  convicted  of  murder  in 
the  second  degree,  unless  the  indictment  charges  that  the 
death  was  effected  while  the  accused  was  engaged  in  the 
commission  of  a  felony  as  specified  in  the  statute,  and  that 
the  absence  of  such  an  averment  in  the  present  indictment 
is  fatal  to  the  judgment.    The  counsel  relies  upon  the  case 
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of  Dedieu  v.  I%e  People  (22  N.  Y.  178)  as  sustaining  this 
position.  In  that  case  it  was  held,  that  the  accased  apoii 
an  indictment  for  arson  in  the  first  degree,  charging  him 
with  having  in  the  night  time,  feloniously,  &c.,  set  fire  to 
the  dwelling  house  of  another,  there  being  at  the  time  some 
human  being  therein,  was  improperly  convicted  of  arson  in 
the  third  degree,  upon  proof  of  his  having  feloniously  set 
fire  to  goods  contained  in  such  house,  with  intent  to  de- 
fraud the  insurance  company,  whi6h  had  issued  a  policy 
on  such  goods,  the  building  not  having  been  at  all  ignited. 
In  this  case  the  question  arose  upon  exceptions  taken  by  the 
defendant  to  the  evidence,  and  also  to  the  charge.  The  case 
was  decided  correctly. '  The  act  constituting  the  crime  of 
which  the  defendant  was  convicted,  was  not  the  same  act 
for  which  he  was  indicted,  nor  was  the  intent  charged  the 
same.  He  was  indicted  for  having  set  fire  to  a  dwelling 
house,  with  intent  to  burn  the  same.  He  had  not  set  fire 
to  the  house  at  all.  The  proof  was  that  he  had  set  fire  to 
certain  goods  contained  in  the  house,  with  intent  to  destroy 
such  goods,  to  defraud  the  insurance  company.  The  act 
and  the  intent  so  far  from  being  identical,  were  plainly  sep- 
arate and  distinct,  and  upon  this  ground  the  case  was  de- 
cided. Had  there  been  no  bill  of  exceptions  in  the  case, 
and  the  record  had  merely  shown  that  the  jury  had  rendered 
a  verdict  against  the  defendant,  convicting  him  of  arson  in 
the  third  degree,  upon  which  judgment  had  been  rendered, 
the  case  would  have  been  more  analogous  to  the  present.  It 
would  not  then  have  appeared  that  the  defendant  had  been 
convicted  upon  proof  of  an  act  different  from  that  for  which 
he  had  been  indicted.  It  was  sought  by  the  counsel  for  the 
people  to  sustain  the  conviction  in  Dedieu  v.  The  People^ 
upon  the  statute  §  27,  702,  2  R.  S.  That  section  provides 
that  upon  an  indictment  for  any  offence,  consisting  of  differ- 
ent d^rees,  as  prescribed  in  this  chapter,  the  jury  may  find 
the  accused  not  guilty  of  the  offence  in  the  degree  charged  in 
the  indictment,  and  may  find  such  accused  guilty  of  any  de- 
gree of  such  offence  inferior  to  that  charged  in  the  indictment, 
or  of  an  attempt  to  commit  such  offence.  The  court  held 
that  the  statute  did  not  apply  to  the  facts  of  that  case,  for 
the  reasons  above  stated.  In  addition  to  such  reasons,  others 
were  assigned  ;  in  some  of  which,  to  their  full  extent,  I  can- 
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Keefe  V.  The  People. 

Upon  a  verdict  eonyicting  the  accused  of  murder  in  the  second  degree,  upon  an 
indictment  containing  a  single  count  for  murder,  drawn  as  required  by  the 
common  law ;  Tuld^  that  such  verdict  authorized  a  judgment  of  conviction  and 
the  infliction  of  the  punishment  imposed  by  statute  for  murder  in  the  second 
degree. 

Under  an  indictment  of  murder  in  the  first  degree,  the  accused  may  be  convicted  of 
any  degree  of  murder,  or  manslaughter,  for  the  unlawful  killing  of  the  identical 
person  charged,   by  the  identical  means  charged  in  the  indictment. 

When  the  indictment  charges  the  murder  in  the  first  degree,  the  accused  could  not 
be  convicted  of  manslaughter  in  the  third  degree  by  proving  that  the  death  had 
been  effected  by  a  mischievous  animal,  of  which  the  defendant  was  owner,  and 
which  he  had  wilfully  suffered  to  go  at  large,  etc.,  for  the  reason  that  the  crimi- 
nal  act  charged  would  be  different  from  tllat  offered  in  the  evidence. 

Grover,  J.  The  question  arising  upon  the  record  of  this 
case,  is  whether  a  verdict  convicting  the  accused  of  murder 
in  the  second  degree,  upon  an  indictment  containing  a  single 
count  for  murder,  drawn  as  required  by  the  common  law, 
is  legal,  and  whether  such  verdict  authorizes  a  judgment 
convicting  the  accused,  and  inflicting  the  punishment  im- 
posed by  statute  for  that  oflfence.  In  Fitzgerald  v.  TTie 
People  (37  N.  Y.  413),  it  was  held  by  this  court,  that  such 
an  indictment  was  sufficient  to  warrant  a  judgment  ponvict- 
ing  the  accused  of  the  crime  of  murder  in  the  first  degree, 
under  the  statute  of  1862  (Laws  of  1862,  p.  369).  In  the 
same  case  it  was  further  held,  that  murder  in  the  second  de- 
gree, under  that  statute,  consisted  in  the  killing  of  a  human 
being  without  a  design  to  effect  death  by  a  person  engaged 
in  the  commission  of  a  felony  other  than  that  of  arson  in  the 
first  degree.  It  is  insisted  by  the  counsel  for  the  plaintiff 
in  error,  that  the  accused  cannot  be  convicted  of  murder  in 
the  second  degree,  unless  the  indictment  charges  that  the 
death  was  effected  while  the  accused  was  engaged  in  the 
commission  of  a  felony  as  specified  in  the  statute,  and  that 
the  absence  of  such  an  averment  in  the  present  indictment 
is  fatal  to  the  judgment.     The  counsel  relies  upon  the  case. 
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of  Dedieu  v.  T%e  People  (22  N.  Y.  178)  as  sustaining  this 
position.     In  that  case  it  was  held,  that  the  accased  apoii 
an  indictment  for  arson  in  the  first  degree,  charging  him 
with  having  in  the  night  time,  feloniously,  &c.,  set  fire  to 
the  dwelling  house  of  another,  there  being  at  the  time  some 
human  being  therein,  was  improperly  convicted  of  arson  in 
the  third  degree,  upon  proof  of  his  having  feloniously  set 
fire  to  goods  contained  in  such  house,  with  intent  to  de- 
fraud the  insurance  company,  which  had  issued  a  policy 
on  such  goods,  the  building  not  having  been  at  all  ignited. 
In  this  case  the  question  arose  upon  exceptions  taken  by  the 
defendant  to  the  evidence,  and  also  to  the  charge.     The  case 
was  decided  correctly. '  The  act  constituting  the  crime  of 
which  the  defendant  was  convicted,  was  not  the  same  act 
for  which  he  was  indicted,  nor  was  the  intent  charged  the 
same.     He  was  indicted  for  having  set  fire  to  a  dwelling 
house,  with  intent  to  burn  the  same.     He  had  not  set  fire 
to  the  house  at  all.     The  proof  was  that  he  had  set  fire  to 
certain  goods  contained  in  the  house,  with  intent  to  destroy 
such  goods,  to  defraud  the  insurance  company.     The  act 
and  the  intent  so  far  from  being  identical,  were  plainly  sep- 
arate and  distinct,  and  upon  this  ground  the  case  was  de- 
cided.    Had  there  been  no  bill  of  exceptions  in  the  case, 
and  the  record  had  merely  shown  that  the  jury  had  rendered 
a  verdict  against  the  defendant,  convicting  him  of  arson  in 
the  third  degree,  upon  which  judgment  had  been  rendered, 
the  case  would  have  been  more  analogous  to  the  present.     It 
would  not  then  have  appeared  that  the  defendant  had  been 
convicted  upon  proof  of  an  act  different  from  that  for  which 
he  had  been  indicted.     It  was  sought  by  the  counsel  for  the 
people   to  sustain  the  conviction  in  Dedieu  v.  The  People^ 
upon  tbe  statute  §  27,  702,  2  B.  S.     That  section  provides 
that  upon  an  indictment  for  any  offence,  consisting  of  differ- 
ent d^reea,  as  prescribed  in  this  chapter,  the  jury  may  find 
the  accused  not  guilty  of  the  offence  in  the  degree  charged  in 
the  indictment,  and  may  find  such  accused  guilty  of  any  de- 
gree of  such  offence  inferior  to  that  charged  in  the  indictment, 
or  of  an  attempt  to  commit  such  offence.     The  court  held 
that  the  statute  did  not  apply  to  the  facts  of  that  case,  for 
the  reaaons  above  stated.    In  addition  to  such  reasons,  others 
were  assigned ;  in  some  of  which,  to  their  full  extent,  I  can- 
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not  concur,  as  I  think  their  application  would  render  the 
statute  practically  nugatory.  As  an  illustration,  it  is  said, 
in  substance,  that  the  statute  applies  to  cases  only  where  the 
indictment  for  the  higher  oflfence  includes  all  the  averments 
necessary  to  constitute  the  lesser,  with  the  addition  thereto  of 
certain  facts  essential  to  the  higher,  and  the  latter  are  un- 
proved, that  the  defendant  may,  by  virtue  of  the  statute,  be 
rightly  convicted  of  the  lesser  offence.  If  this  is  the  only 
effect  of  the  statute  it  i^  merely  declaratory  of  the  common 
law,  as  shown  in  the  opinion  in  the  case  itself,  in  regard  to  the 
conviction  for  murder  upon  an  indictment  for  petit  treason. 
The  language  of  the  statute  clearly  admits  of  a  more  ex- 
tended application,  and  I  apprehend  that  such  was  the  inten- 
tion in  its  enactment.  Various  criminal  acts  were  made,  by 
the  chapter  in  question,  offences  of  the  same  general  name, 
but  differing  in  degree,  and  in  the  punishment  to  be  inflicted, 
according  to  the  circumstances  under,  and  the  intent  with 
which  they  were  committed ;  such  as  forgery,  arson,  bur- 
glary, &c.  I  think  the  true  construction  of  the  statute  is, 
that  when  the  act  for  which  the  accused  is  indicted  is  the 
same  act  for  which  he  was  convicted,  the  conviction  of  a 
lower  degree  is  proper,  although  the  indictment  contains 
averments  constituting  the  offence  of  the  highest  degree  of 
the  species  of  crime,  and  omits  to  state  the  particular  intent 
and  circumstances  characterizing  a  lower  degree  of  the  same 
crime.  If  this  be  the  true  construction,  it  follows  that,  un- 
der an  indictment  for  murder  in  the  first  degree,  the  accused 
may  be  convicted  of  any  degree  of  murder,  or  manslaughter, 
for  the  unlawful  killing  of  the  identical  person  charged,  by 
the  identical  means  charged  in  the  indictment.  This  would 
not  include  a  case  where  the  person  killed  was  not  the  same 
as  charged  in  the  indictment,  nor  where  the  means  of  effect- 
ing the  death  were  materially  variant  from  those  the  indict- 
ment charges.  Under  this  construction,  when  the  indictment 
charges  the  nfurder  in  the  first  degree,  the  accused  could 
not  be  convicted  of  manslaughter  in  the  third  degree  by 
proving  that  the  death  had  been  effected  by  a  mischievous 
animal,  of  which  the  defendant  was  owner,  and  which  he 
had  willingly  suffered  to  go  at  large,  &c.,  for  the  reason  that 
the  criminal  act  charged  would  be  different  from  that  offered 
in  evidence.    But  this  point  could  only  be  presented  for 
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review  upon  exceptions  taken  to  the  evidence,  or  to  the 
charge  to  the  jury.  Hence,  upon  an  indictment  for  murder 
in  the  first  degree,  a  judgment  convicting  the  defendant  of 
manslaughter  in  the  third  degree  must  be  sustained  in  the 
absence  of  any  exception  showing  that  the  evidence  had  been 
erroneously  admitted,  or  some  error  committed  in  the  charge. 
In  the  absence  of  any  such  exception  the  record  would 
fail  to  show  that  the  accused  had  been  convicted  of  any  other 
act  than  that  charged,  or  that  there  was  any  material  variance 
in  the  means  employed  from  those  charged  in  the  indict- 
ment, but  would  show  that  the  intent  of  the  accused  in  effect- 
ing the  death  and  the  attendant  circumstances  were  different 
from  those  charged,  which  difference  constituted  the  offence 
of  manslaughter  in  the  third  degree,  instead  of  murder  in 
the  first.  In  the  present  case,  the  record  shows  that  the  per- 
son killed,  and  the  means  of  effecting  the  death,  of  which 
the  defendant  was  convicted,  were  identical  with  the  charge 
contained  in  the  indictment,  but  that  the  killing  was  with- 
out a  design  to  effect  death,  and  therefore  not  murder  in  the 
first  degree,  but  was  done  while  the  defendant  was  engaged 
in  the  commission  of  a  felony,  other  than  arson  in  the  first 
degree,  and  therefore  under  the  statute  of  1862,  murder  in 
the  second  degree.  It  is  a  general  rule  of  criminal  plead- 
ing, that  when  the  act  done  is  criminal  only  when  done 
under  a  particular  state  of  facts  or  circumstances,  the  exist- 
ence of  such  facts  and  circumstances  must  be  averred  in  the 
indictment ;  but  the  section  of  the  statute  under  consider- 
ation has,  in  effect,  provided  that  when  the  indictment  is  for 
a  criihe  consisting  of  different  degrees,  and  depending  upon 
the  intention  of  the  accused  and  the  circumstances  under 
which  the  act  was  committed,  and  the  indictment  charges  such 
act  to  have  been  committed  with  the  intent,  and  under  the 
circumstances  .constituting  the  highest  degree  of  the  crime, 
the  defendant  may  be  convicted  of  any  lower  degree,  and 
consequently,  when  there  is  a  failure  of  proof  of  any  part 
essential  to  a  conviction  of  the  higher  degree,  proof  may  be 
given  of  facts  constituting  a  lower  degree  of  the  same  crime, 
although  the  latter  facts  are  not  charged  in  the  indictment, 
and  the  defendant  may,  upon  such  proof,  be  rightly  convicted 
of  the  lower  degree.  In  the  present  case,  the  presumption 
from  the  record  is,  that  the  prosecution  proved  the  killing  of 
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John  Abrams  by  the  accused,  by  the  means  charged  in  the 
indictment,  but  failed  to  prove  that  the  act  was  done  with  a 
premeditated  design  to  effect  his  death,  but  proved  that  it  was 
done  while  the  accused  was  engaged  in  the  perpetration  of  a 
felony.  He  was,  therefore,  rightly  convicted,  if  evidence  of 
the  latter  fact  was  admissible  under  the  indictment.  We 
have  seen  that  the  statute  authorizing  a  conviction  of  a  lower 
degree  of  the  same  crime,  upon  an  indictment  for  a  higher 
degree,  makes  the  evidence  authorizing  such  conviction, 
competent.  Otherwise  the  statute  would  be  inoperative.  I 
the  more  readily  adopt  this  construction,  as  I  cannot  see  that 
the  accused  can  be  prejudiced  thereby.  He  is  informed  by 
the  indictment  of  the  particular  crime  charged,  and  of  the 
means  used  in  its  perpetration,  and  that  it  was  committed 
with  the  intent,  and  under  the  circumstances  constituting 
the  highest  degree  of  that  crime.  He,  therefore,  comes  to 
this  trial  not  only  prepared  to  show,  if  he  can,  that  he  is 
not  guilty  of  the  particular  degree  charged,  but  of  no  lower 
degree  of  the  same  crime.  If  acquitted  upon  the  indictment, 
or  convicted  in  any  lower  degree  than  that  charged,  he  will 
find  no  obstacle  in  pleading  his  acquittal  or  conviction  in 
bar  to  any  subsequent  indictment  for  the  same  crime.  It 
exposes  him  to  no  danger  of  a  conviction  of  the  crime  in 
any  degree  not  warranted  by  the  evidence.  This  he  may 
readily  guard  against,  by  calling  attention  to  it  in  the  charge 
to  the  jury,  and  in  case  any  error  is  committed,  by  the  judge, 
in  this  respect,  by  can  correct  such  error,  upon  review,  by 
taking  the  proper  exceptions.  My  conclusion  is,  that  the 
judgment  should  be  affirmed. 

All  the  judges  concurring,  judgment  affirmed. 

NoTB. —  The  rule  of  law  stated  in  the  foregoing  decision  is  now  made  a  stat- 
utory provision  by  section  444  of  the  Ck>de  of  Criminal  Procedure.  That  section 
is  as  follows  :  "  §  444.  Upon  an  indictment  for  a  crime  consisting  of  different 
degrees,  the  jury  may  find  the  defendant  not  guilty  of  the  degree  charged  in  the 
indictment,  and  guilty  of  any  degree  inferior  thereto,  or  of  an  attempt  to  com- 
mit the  crime." 

This  section  does  not,  however,  abrogate  the  common  law  rule,  that  the  act 
proved  must  be  similar  to  the  one  charged  in  the  indictment  (56  Barb.  126 ; 
8  HUl,  92  ;  22  N.  Y.  178 ;  40  N.  Y.  848  ;  4  Park.  196 ;  2  Park.  23  ;  5  Hill,  427). 

Ed. 
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8UPBEME  COUBT< 

Rhode  Islaivd,  1809. 


State  v.  Briggs. 

Tlie  testimoiiy  of  a  husband  which  may  tend  to  criminate  his  wife,  or  the  tefltfanony 
of  a  xvife  which  may  tend  to  criminate  her  husband,  is  admissible  in  a  tal- 
lateral  proceeding,  provided  that  no  use  can  afterward  accrue  therefrom  in  a 
direct  proceeding. 

On  objection  by  the  husband  or  wife  to  testify  in  such  a  case,  such  objection  will  be 
eostained. 

Where  a  promissory  note,  signed  G.  W.  Briggs,  which  one  Hacket,  a  witness,  testified 
was  received  by  him,  as  a  consideration  for  going  away,  from  a  man  b«  dttd 
not  know  and  had  not  since  seen,  was  admitted  in  evidence,  though  no  testi- 
mony was  produce^  to  connect  the  defendant  with  it,  or  to  show  that  he  signed 
it :  Held  to  be  error. 

It  hnd  no  tendency  to  prove  the  guilt  of  the  defendant,  or  to  rebut  any  imputatfon 
ImpUed  in  the  cross-examination,  and  such  admission  of  the  note  in  evideaee 
might  have  tended  to  the  prejudice  of  the  defendant. 

B.  N.  &  S.  S.  Lapham,  for  defendant. 
WiUard  Sayles^  Attorney- Gteneral,  for  the  State. 

DlTBFEE,  J.  The  defendant  was  convicted  in  the  Court 
of  Common  Pleas  on  an  indictment  for  procnring  an  abortion 
on  one  Mary  Jane  Fisher.  The  case  comes  np  on  a  bill  of 
exceptions  for  alleged  erroneus  rulings  in  the  court  below. 
The  first  two  exceptions  are  based  on  the  following  grounds, 
to  wit :  That  the  said  Mary  Jane  Fisher  was,  at  the  time  of 
the  alleged  offence,  a  single  woman,  having  never  been  mar- 
ried ;  that  she  afterwards  intermarried  with  one  Edwin  A. 
Hacket ;  that  said  Hacket  was  the  person  by  whom  she  was 
got  with  the  child  for  whose  miscarriage  she  was  operated 
on  ;  that  said  Hacket  employed  the  defendant  to  perform  the 
operation,  and  came  to  him  with  the  said  Mary  Jane  for  the 
purpose  of  having  it  performed ;  that  on  the  trial  of  the  de- 
fendant in  the  court  below,  the  said  Hacket  and  his  wife 
were  called  on  as  witnesses  for  the  Government,  and  admitted 
to  testify  against  the  objection  of  the  defendant, —  the  ob- 
jection being  that  the  testimony  of  each  of  them  would,  tend 
to  eliminate  the  other  of  an  indictable  offence, —  that  is  to 
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say,  her  of  the  offence  of  fornication,  and  him  of  partici- 
pating in  the  offence  for  which  the  defendant  was  indicted. 
The  question  as  to  how  far  the  testimony  of  a  husband, 
which  may  tend  to  criminate  his  wife,  or  the  testimony  of  a 
wife  which  may  tend  to  criminate  her  husband,  is  admis- 
sible in  a  collateral  proceeding,  is  not  satisfactorily  settled 
by  precedent.  In  the  case  of  The  King  v.  Cliviger  (2  Term, 
263),  it  was  thought  that  such  testimony  was  inadmissible 
from  reasons  of  public  policy,  to  avoid  dissensions  between 
husband  and  wife.  This  was  a  case  of  settlement,  where  a 
marriage  in  fact  had  been  proved,  and,  the  husband  having 
given  testimony  denying  a  previous  marriage,  it  was  held 
that  the  first  wife  could  not  be  called  to  prove  the  same,  as 
it  would  tend  to  criminate  him  in  respect  of  two  crimes, — 
bigamy  and  perjury.  But  in  two  cases  subsequently  de- 
cided, where  the  question  was  the  sam^,  except  that  the 
husband  had  not  given  testimony  denying  his  previous 
marriage,  it  was  held  that  the  first  wife  was  a  competent 
witness  to  prove  such  previous  marriage  {TJte  King  v.  All 
Saints,  6  M.  &  S.  194 ;  Rex  v.  Bathwick,  2  B.  &  Ad.  639). 
In  these  two  cases  the  rule  declared  in  The  King  v.  Cliviger 
may  be  regarded  as  having  been  qualified,  at  least,  so  far  as 
to  recognize  the  competency  of  husband  and  wife  as  wit- 
nesses in  collateral  cases,  where  the  testimony  of  the  one  of 
them  who  is  called  as  a  witness  can  criminate  the  other  only 
when  connected  with  other  evidence.  Indeed,  the  lan- 
guage of  Tenterden,  C.  J.,  in  Rex  v.  Baihwicky  is  consistent 
with  the  admission  of  such  testimony  collaterally  to  any  ex- 
tent, provided  that  no  use  can  afterwards  accrue  therefrom, 
in  a  direct  proceeding.  See  Koscoe's  Crim.  Ev.  118,  and 
144 ;  1  Greenleaf  s  Ev.  §  242,  and  1  Phillips  on  Ev.  ^  86, 
in  which,  however,  it  is  stated  that  in  The  King  v.  Gleed 
(2  Russ.  on  Crimes,  983),  the  rule  of  exclusion  was  applied, 
though  Rex  v.  Baihwick  was  cited  in  the  case.  And  see, 
also,  remarks  of  Earle,  J.,  in  StapUton  v.  Groft  (10  Eng.  L. 
and  Eq.  461,  462).  In  the  case  of  the  State  qf  Wisconsin  v. 
Dudley  (7  Wise.  664),  on  the  trial  of  an  indictment  for 
adultery  committed  by  the  defendant  with  the  wife  of  a  man 
who  had  subsequently  procured  a  divorce,  it  was  held  that 
the  divorced  husband  was  a  competent  witness  to  prove  his 
marriage  with  his  divorced  wife.     In  Slaie  v.  Marvin  (35 
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N.  H.  22),  on  a  similar  indictment,  the  husband  testified 
without  objeotion  to  the  marriage  and  to  the  fact  of  the 
adultery;  but,  being  asked  if  he  lived  with  his  wife  at  the 
time  of  tbe  trial,  answered  that  he  did  not.  To  this  last 
statement  tbe  defendant  objected,  but  the  objection  was 
overraled,  and  i  t  was  held,  on  a  motion  to  set  aside  the  ver- 
dict, to  have  been  properly  admitted. 

We  find,  no  American  decision,  with  the  exception  of  the 
two  above    stated  (if  they  can  be  deemed  an  exception), 
which  sanctions  the  nnqnalified  admissibility  of  such  testi- 
mony in  a  collateral  proceeding.     It  has  been  decided  in  four 
different  States,  that  on  the  trial  of  an  indictment  against  a 
man  for  adultery,  the  husband  of  the  woman  with  whom 
the  crime  alleged  to^have  been  committed,  is  not  a  compe- 
tent witness  to  prove  the  fact  {Staie  v.  Oardner^  1  Root 
(Cohti.)  486  ;  Slate  v.  WeUh^  26  Maine,  30 ;  State  v.  Wilson  & 
Wagner^  31  If .  J.  77 ;  CcymmumweaUhv .  Sparks^  7  Allen,  534)* 
In  the  last  named  case,  Mebrigk,  J.,  in  delivering  the  opin- 
ion of  the  court,  said:  ^'It  has  never  been  determined  that 
a  husband  or  wife  is  admissible  as  a  witness  in  any  collat- 
eral proceeding,  to  testify  directly  to  the  commission  of 
any  criminal  act  of  the  other.    Nor  ough  t  such  testimony 
to  be  received  in  any  proceeding  or  upon  any  trial ;  for,  as 
nothing  would  be  more  likely  to  exasperate  the  parties.and 
be  the  means  of  implacable  discord  and  dissension  between 
them,  its  admission  would  be  a  violation  of  that  principle  of 
public  policy  upon  which  the  general  rule  of  their  exclusion 
as  witnesses  against  the  other  is  founded."     And  see  also 
Canton  v.  Berdley^  11  Mass.  441 ;  Stein  v.  Bovyman^  13  Pet. 
(U.S.)  2()9 ;  Stewart  v:  Johnson,  3  Harrison  (N.J.)  89 ;  Peo- 
ple V.  Horton,  4  Mich.  87 ;  Mich.  Dig*  §  1665. 

In  The  Stale  v.  Wilson  &  Wagner  (31  N.  J.  77),  it  was 

held  that  the  husband  was  not  a  competent  witness  on  the 

trial  of  an  indictment  against  a  man  for  adultery  with  his 

•wife,  even  after  the  acquittal  of  the  wife  who  had  been 

.  jointly  indicted  with  the  accused. 

We  may  remark  of  the  class  of  cases,  to  which  the  case 
last  cited  belongs,  that  it  may  be  doubted  whether,  as  a 
matter  of  fact,  it  would  often  happen,  after  the  adultery  of 
the  wife,  that  there  would  be  much  marital  harmony  to  be 
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endangered  by  the  testimony  of  the  husband  against  her 
paramour. 

Some  of  these  cases  recognize  the  distinction  suggested  in 
the  cases  of  Hex  v.  All  Saints  and  Hex  v.  Bcdhwick^  be- 
tween testimony  which  is  directly  criminative  and  that 
which  is  criminative  only  when  connected  with  other  testi- 
mony,— a  husband  and  wife  being  deemed  competent  wit- 
nesses to  give  testimony,  in  collateral  cases,  which  relate  to 
the  other,  when  it  is  of  the  latter,  but  not  when  it  is  of  the 
former  description.  But  upon  principle  we  find  no  satis- 
factory ground  for  the  distinction.  The  supposed  disc^uali- 
fication  of  husband  and  wife  to  give,  in  collateral  cases, 
testimony  directly  criminative  of  each  other,  is  said  to  rest  on 
the  policy  of  avoiding  dissensions  between  husband  and  wife  ; 
and,  if  so,  the  disqualification  ought  to  be  complete^  for  such 
dissensions,  differing  only  iti  degrees  of  virulence,  would  be 
likely  to  result  from  testimony  which  tends  to  criminate^ 
as  well  as  from  that  which  is  directly  criminative^  There  are 
logically  only  two  alternatives, — either  to  exclude  the  tes- 
timony entirely,  or  to  admit  it  to  any  extent  in  collateral 
proceedings,  provided  that  no  use  can  afterwards  accrue 
therefrom  in  any  direct  proceeding.  We  think  it  the  bet- 
ter rule,  subject  to  such  proviso,  to  admit  the  testimony^ 
We  think  the  language  used  by  at  least  one  of  the  judges 
in  Rex  v.  All  Sjaints^  and  by  Lord  Tenterden  in  liex  r. 
Bathwicky  is  open  to  the  inference  that  they  would .  have 
gone  as  far  if  these  cases  had  required  it.  There  are  cases 
in  which  the  interests  of  justice  seem  to  require  that  such 
should  be  the  rule.  Neither  can  we  perceive  that  any  spe- 
cial mischief  will  be  likely  to  result  ttoin  it;  for  the  testi- 
mony, being  given  ii\  a  collateral  proceeding,  could  have 
effect  only  as  information  against  the  husband  or  wife,  there 
being  no  contradiction  between  them^  and  there  is  but  slight 
reason  for  supposing  that  the  witness  would  willingly  com- 
municate under  oath  any  information  which  would  other- 
wise be  withheld.  Grenerally,  indeed,  it  is  pretty  well  known, 
either  from  the  witness  himself  or  otherwise,  what  he  can 
testify  before  he  takes  the  stand.  If  we  accord  to  the  wit- 
ness the  privilege  of  objecting  to  testify  on  the  ground  that 
the  testimony,  if  given,  will  criminate,  or  tend  to  criminate, 
a  husband  or  wife,  we  think  that,  in  a  proceeding  which 
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can  never  be  used  against  the  husband  or  wife,  there  is  no 
eoiAid  principle  of  public  policy  which  requires  that  we 
should  go*Btill  further,  and  put  it  in  the  power  of  a  third  per- 
son, by  objecting  wiien  the  witness  does  not  object,  to  defeat, 
it  may  be,  a  just  claim,  or  escape  a  merited  punishment. 

We  concur  in  the  opinion  expressed  by  Mr.  Justice  Bai- 
ley in  Jiex  Y.  All  Saints^  that  a  husband  or  wife,  objecting 
to  give  such  testimony,  wo^ld  be  entitled  to  the  protection 
of  the  court. 

The  c|t8e  at  bar  presents  some  peculiarities  which,  even  if 
the  true  rule  be  that  which  is  contended  for  on  the  part  of 
the  defendant,  might  lead  us  to  question  its  applicability. 
It  is  a  cas^  in  which  the  husband  and  wife  were  both  wit- 
nesseSy  and  both,  so  far  as  appears,  willing  witnesses,  and 
in  which  each  testified  to  the  facts  which  are  claimed 
to  make  the  testimony  of  the  other  inadmissible.  It  ia 
not,  therefore,  a  case  in  which  either  can  properly  make 
the  teetimony  of  the  other  a  ground  for  conjugal  dissen- 
siou;  and. consequently  it  mij^ht  be  argued  that  the  case 
is  not  within  the  rule,  as  the  same  is  contended  for  on  the 
part  of  the  defendant,  inasmuch  as  it  is  not  within  the  rea- 
son of  the  rule, — ratione  cessante^  cessai  ipsa  lex.  If,  how- 
ever, the  case  ie  not  an  exception  to  the  rule,  but  an  example 
under  it^  it  is  an  example  which  aptly  exemplifies  its  irra- 
tionality in  some  of  its  applications. 

But  we  think  the  true  rule  is  not  in  accordance  with  the 
defendant's  claim,  but  in  accordance  with  the  opinion  which 
we  have  previously  expressed,  and  that,  accordingly,  the 
testimony  of  Edwin  A  Hacket  and  Mary  Jane  Hacket  wae 
admissible  on  the  trial  of  the  indictment  against  the  defend- 
ant. We  therefore  overrule  the  first  two  exceptions  speci- 
fied in  the  defendant's  bill  of  exceptions. 

In  the  case  at*  bar,  the  husband  and  wife,  though  both 
were  witnesses,  did  not  contradict  each  other,  as  in  Rex  v. 
CliviffeTy  and,  therefore,  the  question  whether  the  one  hav- 
ing testified,  the  other  could  be  allowed  to  give  contradictory 
testimony,  did  not  arise,  and  we  express  no  opinion  upon 
it.  When  we  speak  of  criminative  testimony,  we  use  the 
worcls  in  their  more  common  acceptance. 

The  third  exception  relates  to  the  note  signed  Gt.  W. 
BriggB,  which  the  said  Hacket  testified  was  received  by  him,. 


170  Cowen's  Criminal  Reports. 

as  a  consideration  for  going  away,  from  a  man  he  did  not 
know  and  had  not  since  seen,  and  which  was  admitted  in 
evidence,  though  no  testimony  was  produced  to  connect  the 
defendant  with  it,  or  to  show  that  he  signed  it.  It  appears 
by  the  statement  appended  to  the  allowance,  that  the  note 
was  offered  after  certain  questions  had  been  put  to  the  wit- 
ness, apparently  with  a  view  to  show  that  the  witness  had 
endeavored  to  get  from  the  defendant  $2,600  for  absenting 
himself  as  a  witness ;  that  the  Attorney-General  did  not 
comment  on  said  note  as  having  been  made'  by  th^  defend- 
ant, or  by  his  authority,  or  attempt  to  use  it  in  any  way  ex- 
cept to  rebut  the  idea  that  said  Hacket  had  tried  to  extort 
money  from  the  defendant;  and  that  the  ju^e  charged 
that  the  Government  had  failed  to  connect  the  note  with 
the  defendant,  and  that  there  was  no  proof  that  the  defend-, 
ant  wrote  it. 

We  think  the  note,  there  being  no  testimony  to  connect 
the  defendant  with  it,  was  inadmissible  for  the  prosecution. 
It  had  no  tendency  to  prov^  the  guilt  of  the  defendant,  or 
to  rebut  any  imputation  implied  in  the  cross-examination  ; 
for  the*fact  that  the  witness  had  received  money  and  a  note 
from  a  stranger  for  absenting  himself,  afforded  no  legitimate 
inference  that  he  would  not  attempt  to  extort  money  from 
the  defendant  for  the  same  thing.  If  the  admission  of  the 
note  were  a  trifling  matter,  and  had  been  clearly  excluded 
by  the  judge  in  his  charge,  we  might  not  consider  it  a  suffi- 
cient ground  for  a  new  trial.  But  we  are  not  prepared  to 
say  that  the  admission  of  the  note  was  a  trifling  matter.  On 
the  contrary,  if  the  other  testimony  had  left  the  case  in 
doubt,  it  is  quite  conceivable  that  the  admission  of  this  note, 
hearing  the  defendarvPs  signature^  taken  in  connection  with 
the  testimony  as  to  the  manner  in  which  it  came  into  the 
hands  of  the  witness,  might  have  turned  the  scale  against 
the  defendant.  Inasmuch  as  this  may  have  been  so,  we  do 
not  feel  at  liberty  to  presume  conclusively  that  it  was  not 
so.  The  bill  of  exceptions  does  not  purport  to  give  a  com- 
plete report  of  the  testimony  upon  which  the  case  was  sub- 
mitted to  the  jury. 

We  sustain  the  third  exception,  and  grant  the  defendant 
a  new  trial* 

New  trial  granted. 


.i^  ' 
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Note. —  Iq  ibis  State  the  common  law  rule  in  regard  to  the  competency  of 
the  hasband  or  wife  to  testify  for  or  against  each  other,  in  an  action  founded 
apon  an  allegation  of  adultery,  erim.  eon.,  or  criminal  action,  has  been  mate- 
rially changed  both  by  the  civil  and  criminal  codes. 

The  Civil  Code  is  as  follows  :  "  §  831.  A  husband  or  wife  is  not  competent  to 
testify  against  the  other  upon  the  trial  of  an  action,  or  the  hearing  upon  the 
merits  of  a  special  proceeding  founded  upon  an  allegation  of  adultly,  except  to 
prove  the  marriage.  A  husband  or  wife  shall  not  be  compelled,  or  without  ooiv 
sent  of  the  other,  if  living,  allowed  to  disclose  a  confidential  communication 
made  by  one  to  the  other  during  marriage.  In  an  action  for  criminal  conversa- 
tion, the  plaintiff's  wife  is  not  a  competent  witness  for  the  plaintiff,  but  she  is 
a  competent  witness  for  the  defendant  as  to  any  matter  in  controversy,  except 
that  she  cannot,  without  the  plaintiff's  consent,  disclose  any  confidential  com- 
monicatioD  bad  or  made  between  herself  and  the»plaintiff/' 

The  Penal  Code  reads :  **%  715.  The  husband  or  wife  of  a  person  indicted  or 
lecnsed  of  a  crime  is  in  all  cases  a  competent  witness,  on  the  examination  or 
trial  of  such  persoa  ;  but  neither  husband  nor  wife  can  be  compelled  to  disclose 
a  confidential  communication,  made  by  one  to  the  other  during  their  marriage." 


SUPREME  COURT. 

Bhodb  Island,  1866. 


State  v.  Hazard. 

An  in^ctment,  against  defendant,  was  found  August,  1868,  for  perjury  charged  to 
have  been  committed  August  8 let,  1860.  This  indictment  was  lost  January, 
1864.  A  second  indictment,  for  the  same  offence,  was  found  August,  1864,  and 
that  indictment  was  stolen  or  lost  in  November,  1864.  In  September,  1866,  a 
third  indictment  for  the  same  offence  was  found.  February  16,  1864,  the  Gen- 
eral Assembly  passed  chapter  487,  which  reads  as  follows :  "  If  any  indictment, 
found  within  the  time  limited  in  and  by  the  statute  to  which  this  is  an  amend- 
ment, shall  be  stolen,  lost  or  destroyed  before  a  judgment  shall  have  been  ren- 
dered thereon,  a  new  indictment  may  be  found  for  the  same  offence,  at  any  time 
within  one  year  after  the  theft,  loss  or  destruction  of  the  original  indictment ;" 
hMj  upon  a  motion  to  quash,  on  the  forefoing  facts,  that  the  third  indictment 
coold  not  be  sustained. 

H.  Rogers,  Jr.,  Attorney- G-eneral,  for  the  State. 
(7.  O.  Van  Zandtj  for  the  defendant. 

Brayton,  J.  By  the  agreed  statement  of  facts,  it  ap- 
pears that  more  than  three  years  had  elapsed  after  the  com- 
mission of  the  perjury  charged  in  this  indictment  before  the 
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finding  by  the  grand  jury.  By  the  provisions  of  the  Revised 
Statutes,  chapter  232,  section  34,  limiting  the  finding  of  aD 
indictment  to  three  years  after  the  commission  of  the  offence, 
this  indictment  would  be  barred,  and  no  conviction  thereoo 
would  be  warranted  or  sustained.  It  appears  also,  by  the 
statemenf  of  facts,  that  an  indictment  for  the  same  offence 
was  found  by  the  grand  jury  within  three  years,  which, 
however,  was  lost,  and  has  never  since  been  found,  so  that 
the  accused  could  be  put  upon  his  trial  thereon.  It  appears 
also,  that  after  the  expiration  of  three  years  and  after  the 
loss  of  the  indictment,  4he  Greneral  Assembly  passed  the  fol- 
lowing amendment  to  chapter  222,  viz. :  ^^  If  any  indictment, 
found  within  the  time  limited  in  and  by  the  statute  to  which 
this  is  an  amendment,  shall  be  stolen,  lost  or  destroyed  be- 
fore a  judgment  shall  have  been'  rendered  thereon,  a  new 
indictment  may  be  found  for  the  same  offence  at  any  time 
within  one  year  after  the  theft,  loss  or  destruction  of  the 
original  indictment."  After  the  passage  of  this  amendment 
and  within  one  year  after  the  loss  of  the  first  indictment, 
but  more  than  three  years  after  the  commission  of  the  crime, 
a  new  indictment  was  found  for  the  same  offence.  This 
second  indictment  was  also  lost,  and  thereupon  a  third 
indictment  for  the  same  offence  was  returned  by  the  grand 
jury,  at  the  September  term,  1865,  within  a  year  after  the 
loss  of  the  second  indictment,  but  more  than  one  year  after 
the  loss  of  the  first. 

The  Attorney-General,  admitting  that  by  the  provisions  of 
the  Revised  Statutes,  this  indictment  is  invalid  and  should 
be  quashed,  argues  that  it  is  made  good  by  the  provisions 
of  the  amendment  before  recited,  because,  as  he  says,  the 
first  indictment  was  found  within  the  time  limited  by  the 
original  act,  the  second  within  one  year  after  the  loss  of 
the  first,  and  the  third  within  one  year  after  the  loss  of  the 
second.  This  view  is  not  supported  by  the  language  of  this 
enactment.  The  new  indictment  authorized  to  be  found  is 
one  which  shall  be  found  within  one  year  after  a  prior 
indictment  for  the  same  offence  has  been  lost,  and  within  one 
year  after  the  loss  of  the  original  indictment,  the  original 
indictment  having  been  found  within  three  yt>ars. 

This  indictment  is  not  found  within  one  year  after  the  loss 
of  the  original,  nor  within  one  year  after  the  loss  of  any 
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indictment  foand  within  three  years  after  the  commission  of 
the  offence,  and  so  the  finding  is  not  warranted  by  the 
amendment. 

Bnt  if  this  were  not  so  the  indictment  cannot  be  sustained. 
At  the  time  of  the  passage  of  this  amendment,  the  period  of 
limitation  for  such  an  indictment  had  already  elapsed,  and 
the  indictment  found  had  before  then  been  lost.  It  is  not 
necessary  to  consider  whether  this  new  enactment  could  be 
regarded  as  ex  post  facto  and  void,  if  it  had  professed  to  re- 
troact.  It  does  not  so  profess,  but  is  prospective,  providing 
a  remedy  for  the  future. 


COUBT  OF  APPEAIiS. 

Nbw  Yobk,  1889. 


Baooio  V.  The  People. 

R  is  wen  eettled,  that  where,  on  the  trial  of  an  indictment  for  a  rape,  the  injured 
female  is  examined  as  a  witness,  the  fact  that  she  presently  made  complaint  of 
the  injury,  is  competent  evidence. 

The  mle,  however,  is  carefully  guarded. 

Svch  declarations  are  not  evidence  per  m  of  the  facts  in  issue ;  they  are  not  to  be 
relied  upon,  except  to  confirm  the  testimony  of  the  injured  female.  Like  out- 
cries made  at  the  Ume  of  the  act  charged ;  the  appearance  and  manner  of  the 
female  immediately  after  the  occurrence ;  her  instant  complaints  of  the  fact,  they 
are  corroborative  of  her  statements  on  the  witness'  stand. 

Though  the  prosecutrix  may  be  asked,  whether  she  made  complaint  of  the  injury,  and 
when,  and  to  whom,  yet  the  particular  facts  which  she  complained  of  are  not 
OidmisnbU  in  evidence,  except  when  elicited  on  cross-examination,  or  by  way  of 
ooofirming  her  testimony,  after  it  has  been  impeached. 

William  P.  Kintzing,  for  the  prisoner. 

£L  B.  Oarvirij  District- Attorney,  for  the  people. 

WooDBUFF,  J.  It  is  not  necessary  to  consider  the  ex- 
ceptions taken  by  the  prisoner's  counsel,  to  the  refusal  of 
the  conrt  to  instruct  the  jury  that  the  uncorroborated  testi- 
mony of  the  female,  upon  whose  person  a  rape  has  been 
committed,  is  insufficient  to  coi^vict  the  prisoner  as  the  guilty 
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party,  further  than  to  say,  that  if  the  testiipony  of  the 
mother  was  properly  received  in  evidence,  then  the  testi- 
mony of  the  injured  female  was  corroborated,  and  there  was 
therefore  no  ground  for  the  request. 

In  respect  to  the  fact  of  an  injury  by  some  means,  the 
testimony  of  the  mother  and  the  physician  was  some  cor- 
roboration. 

Whether  the  prisoner  was  the  guilty  cause,  was  proved 
only  by  the  testimony  of  the  female  herself,  and  by  her 
declarations  td  her  mother  more  than  three  weeks  after  the 
occurrence.  If  lawfully  received  in  evidence,  those  declara- 
tions may  be  regarded  as  corroboration. 
•  Tlie  disposition  which  the  court  must  make  of  the  excep- 
tion to  the  admission  of  those  declarations  in  evidence  will 
therefore  dispose  of  the  case. 

Were  those  declarations  properly  received  in  evidence  ? 

They  were  hearsay  evidence,  but,  never4;heles8,  it  is  well 
settled,  that  where,  on  the  trial  of  an  indictment  for  a  rape, 
the  injured  female  is  examined  as  a  witness,  the  fact  that 
she  presently  made  complaint  of  the  injury,  is  competent 
evidence. 

JX  is  an  apparent  exception  to  the  general  rule,  excluding 
declarations  made  out  of  court,  by  a  person  who  has  been, 
or  might  be  examined  as  a  witness^  and  is  properly  confined 
within  narrow  limits. 

Nor  is  the  ground  of  the  exception  very  distinctly  stated  ; 
it  may  be  suggested,  perhaps,  that  it  is  so  natural  as  to  be 
almost  inevitable,  that  a  female,  upon  whom  the  crime  has 
been  committed,  will  make  immediate  complaint  to  her 
mother  or  other  confidential  friend ;  and  inasmuch  as  her 
failure  to  do  so  would  be  strong  evidence  that  her  affirma- 
tion on  the  subject,  when  examined  as  a  witness,  was  false ; 
that  the  prosecution  may  anticipate  such  a  claim  by  affirma- 
tive proof  that  complaint  was  made. 

But  whatever  be  the  ground,  its  admissibility  is  well  set- 
tled. The  rule,  however,  is  carefully  guarded.  Such  decla- 
rations are  not  evidence  per  se  of  the  facts  in  issue ;  they 
cannot  be  relied  upon  for  any  purpose,  except  to  confirm 
the  testimony  of  the  injured  female ;  and  this,  I  think,  indi- 
cates that  the  ground  of  admissibility  is  what  I  have  sug- 
gested, viz.,  that  like  out  cries  made  at  the  time  of  the  act 
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charged,  the  appearance  and  manner  of  the  female  immedi- 
ately after,  her  instant  complaints  of  the  fact,  are  all  such  as 
are  natural  and  according  to  the  ordinary  course  of  events ; 
and  therefore  are  corroborative  of  her  statements  on  the 
witness'  stand. 

Mr.  Greenleaf,  therefore,  states  the  limitation  of  the  rule 
in  harmony  with  this  view.  "Though  the  prosecutrix  may 
be  asked,  whether  she  made  complaint  of  the  injury^  and 
when,  and  to  whom ;  and  the  person  to  whom  she  com- 
plained is  usually  called  to  prove  that  fact,  yet  the  particu- 
lar facts  which  she  stated  are  not  admissible  in  evidence, 
except  when  elicited  on  cross-examination,  or  by  way  of 
confirming  her  testimony,  after  it  has  been  impeached.  On 
the  direct  examination,  the  practice  has  been  to  ask,  whether 
she  made  complaint  that  such  an  outrage  had  been  perpe- 
trated upon  her,  and  to  receive  only  a  simple  *'yes"  or 
**no."  Indeed,  the  complaint  constitutes  no  part  of  the 
res  gestce;  it  is  only  a  fact  corroborative  of  the  testimony  of 
the  complainant.  And  where  she  is  not  a  witness  in  the 
case,  it  is  wholly  inadmissible  (Vol.  3d,  §  213). 

Mr.  Phillips  i^ates  the  same  rule :  ''In prosecutions  for  a 
rape,  it  js  the  common  practice,  and  is  strictly  regular,  to 
inquire  whether  the  woman  made  a  complaint  against  the 
prisoner  recently  after  the  injury,  but  the  particulars  of  the 
complaint,  stated  by  her  on  the  former  occasion,  are  clearly 
not  admissible  as  evidence  of  the  truth  of  her  statement ; 
that  statement,  having  been  made  in  the  absence  of  the  pris- 
oner, cannot  be  used  as  evidence  against  him  ;  nor  can  it  be 
admitted  as  evidence  in  confirmation  of  her  statement  on  the 
trial."  This  statement  of  the  rule  is  not  very  clear,  but  it 
means,  I  think,  that  although  the  principal  fact  that  she 
made  complaint  of  having  suffered  an  outrslge,  recently  after 
it  was  committed,  is  admissible,  proof  of  its  particulars  are 
not  admissible  for  any  purpose  (Vol.  1,  233). 

Mr.  Russell,  in  his  treatise  on  Crimes,  after  mentioning 
among  the  circumstances,  bearing  on  the  credibility  of  the 
female,  the  fact  that  she  presently  discovered  the  offence, 
says:  ''It  is  the  usual  course,  in  cases  of  rape,  to  ask  the 
prosecutrix  whether  she  made  any  complaint,  and  if  so,  to 
whom  ;  and  if  she  mentions  a  person  to  whom  she  made 
complaint,  to  call  such  person  to  prove  that  fa^L    But  it 
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has  been  the  invariable  practice  not  to  permit  either  the 
prosecutrix  or  the  person  so  called  to  state  the  particulars 
of  the  complaint  during  the  examination  in  chief/' 

These  several  writers  refer  to  the  numerous  cases  in  Eng- 
land, and  in  this  country,  in  which,  not  without  some  con- 
flict, however,  the  subject  has  been  discussed. 

Thus,  in  Hex  v.  Clarke  (2  Stark.  334),  Holyeood,  J.,  held 
thatjthe  fact  of  her  having  made  the  complaint  was  evi- 
dence, as  also  was  the  description  of  her  state  and  appear- 
ance at  the  time ;  but  th^t  the  particulars  of  the  complaint 
were  not  evidence  of  the  truth  of  her  statement. 

In  Eeg.  v.  Walker  (2  M.  &  Rob.),  it  was  held  by  Park, 
Baron,  that  the  female  assaulted  may  be  confirmed  by  proof, 
that  she  recently  after  the  alleged  outrage  made  a  complaint, 
but  that  the  particulars  of  what  she  said  cannot  be  asked  ia 
chief  of  the  confirming  witness,  theugh  they  may  in  cross- 
examination. 

In  Regina  v.  Megson  et  al.  (9  Carr.  &  P.  428),  evidence 
having  been  given  of  the  appearance  of  the  female  on  arrival 
at  home  early  in  the  morning,  immediately  after  the  alleged 
outrage,  and  of  her  condition  on  examination  by  a  surgeon 
on  a  subsequent  day ;  and  also,  that  as  soon  as  she  reached 
home  in  the  morning,  she  made  complaint  of  what  had  hap- 
pened to  her,  and  it  was  proposed  to  inquire  "the  terms  of 
the  complaint,"  it  was  excluded.  In  that. case,  as  also  in 
Hegina  v.  Outtridges  (9  Carr.  &  P.  471),  where  evidence  of 
her  recent  complaint  was  excluded,  the  injured  female  had 
not  been  examined  as  a  witness.  -Thus  showing  that  her 
declarations  are  not,  per  se^  evidence  against  the  party 
charged. 

In  The  People  v.  McOee  (1  Denio,  19),  the  Supreme  Court 
of  this  State  approve  and  follow  the  decisions  in  the  two 
cases  last  cited. 

'In  The  People  v.  Eulse  (3  Hill,  316),  Bronson,  Justice, 
after  citing  the  admonitory  remarks  of  Lord  Hale  on  the 
ease  with  which  the  accusation  may  be  made,  and  the  difll- 
culty  of  defending  by  the  party  charged,  be  he  never  so 
innocent,  adds :  ^^  Cases  of  this  character  do  not  call  for  any 
relaxation  of  the  rules  of  evidence  for  the  purpose  of  sup- 
porting the  accusation.  *  *  *  There  is  much  greater 
danger  that  injustice  may  be  done  to  the  defendant  in  cases 
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of  this  kind,  than  there  is  in  prosecutions  of  any  other  char- 
acter." 

Upon  these  authorities,  and  as  I  think,  on  the  safest  rules 
of  evidence,  the  testimony  of  the  mother  of  the  female  was, 
in  this  case,  erroneously  received.  All  the  particulars  of 
the  girPs  statement  were  inquired  for,  and  were  received  in 
spite  of  objection ;  and  not  only  so,  but  the  mother  was 
allowed  to  state  that  her  daughter  told  her  that  the  prisoner 
made  threats  of  punishing  her  if  she  told  her  mother. 

I  was  at  first  inclined  to  say,  that,  evidence  of  any  com- 
plaint made  so  long  after  the  alleged  injury,  and  especially 
when  forced  from  the  daughter  by  tlie  mother,  after  her 
dau^ht43r  had  once  declared  that  her  injury  was  due  to  a 
fall,  should  not  have  been  received  at  all  from  any  person ; 
the  complaint  was  certainly  not  made  recently  after  the 
alleged  outrage.  But  in  a  case,  in  which  the  fact  of  the 
complaint  is  admissible,  it  is  perhaps  competent  to  explain 
the  want  of  such  early  complaint,  by  facts  which  show  that 
it  was  impracticable,  or  that  it  was  prevented  by  circum- 
stances consistent  with  the  natural  impulse  to  complain 
thereof,  bo  far,  at  least,  as  to  destroy  the  presumption  of 
falsehood  derivable  from  concealment  on  the  part  of  the 
female.  But  here  th^  mother  was  permitted  to  testify  to 
the  declarations  of  her  daughter,  that  the  prisoner  threat- 
ened her  if  she  should  complain.  On  no  ground,  as  I  think, 
was  this  competent. 

I  think  the  testimony  of  the  mother  was  erroneously  re- 
ceived, and  that  the  judgment  should  be  reversed  and  a  new 
trial  ordered. 

All  the  judges  concurring,  judgment  reversed  and  a  new 
trial  ordered. 

Vol.  L  13 
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SUPREME  COURT. 

Rhodb  Island,  1867. 


State  v.  Medbury. 

Where  a  man  is  on  trial  for  adultery,  the  allegation  of  the  indictment  that  he  is  a 
married  man  may  be  proved  by  evidence  of  his  own  admissions  to  that  effect 

Edwin  Metcalf,  for  the  prisoner. 

Willard  Sayles^  Attorney-General,  for  the  State. 

Durfee,  J.  The  exceptions  in  this  case  raise  the  qties- 
tion  whether,  where  a  man  is  on  trial  for  adultery,  the  alle- 
gation of  the  indictment  that  he  is  a  married  man  may  be 
proved  by  evidence  of  his  own  admissions  to  that  effect. 
Upon  this  question  there  is  some  conflict  of  authority.  la 
New  York,  The  People  v.  Humphrey  (7  Johns.  R.  314) ;  and 
in  Connecticut,  State  v.  Hoswell  (6  Conn.  446),  upon  crimi- 
nal charges  involving  the  same  point,  it  has  been  held  that 
the  marriage  cannot  be  so  proved.  In  Massachusetts,  in  an 
indictment  against  two  persons  for  lascivious  cohabitation, 
one  of  them  being  a  married  woman,  it  was  held  that  her  ad- 
mission, twelve  years  before,  followed  by  cohabitation  and 
the  birth  of  children,  was  insufficient  evidence  of  the  mar- 
riage (CommonwealtJi  v.  Littlejohn  et  ah^  15  Mass.  163)  ; 
and  according  to  a  citation  in  Cook  v.  The  State  (11  Geo.  'R. 
63),  of  a  case  to  which  we  have  not  had  access,  a  similar  de- 
cision has  been  made  in  one  other  State. 

Of  these  cases,  those  which  we  have  examined,  in  so  far 
as  they  rest  upon  authority,  rest  mainly  upon  the  authority 
of  Morris  v.  Miller  (4  Burr.  2067).  This  was  an  action  for 
criminal  conversation,  in  which  the  evidence  that  the  woman 
alleged  to  have  been  debauched  was  the  plaintiff's  wife,  was 
the  declaration  of  the  defendant  to  his  landlord  that  she  was 
the  plaintiff's  wife,  and  that  he  had  committed  adultery 
with  her.  The  opinion  of  the  court  was  delivered  by  Lord 
Mansfield,  who  said  :  *' We  are  all  clearly  of  the  opinion 
that  in  this  kind  of  action,  an  action  for  criminal  conversa- 
tion with  the  plaintiffs  wife,  there  must  be  evidence  of  a 
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marriage  in  fact ;  acknowledgment,  cohabitation  and  repu- 
tation are  not  sufficient  to  maintain  this  action."  And  be 
also  said  :  "In  prosecution^  for  bigamy,  a  marriage  in  fact 
must  be  proved." 

In  Birt  V.  Barlow  (Dougl.  171),  decided  two  years  later, 
Xfbrd  Mansfield  remarked :  *'  An  action  for  criminal  conversa- 
tion is  the  only  civil  cas«  where  it  is  necessary  to  prove  an  act- 
ual marriage.  In  other  cases,  cohabitation,  reputation,  etc., 
are  equally  sufficient,  since  the  marriage  act  as  before.  But 
an  action  for  criminal  conversation  has  a  mixture  of  penal 
prosecution,  for  which  reason,  and  because  it  might  be 
turned  to  bad  purposes  by  persons  giving  the  name  and 
character  of  wife  to  women  to  whom  they  were  not  married, 
it  struck  me  in  the  case  of  Morris  v.  Miller^  that  in  such  an 
action  a  marriage  in  fact  must  be  proved." 

It  will  be  observed  that  in  Morris  v.  Miller^  the  admission 
was  not  made  by  a  party  to  the  marriage,  but  by  a  person 
who,  unless  present  at  its  solemnization,  could  havp.  known 
of  it  only  by  reputation  ;  and  it  is  not  clear  from  the  lan- 
guage of  Lord  Mansfield,  either  in  that  case  or  in  Birt  v, 
SarloWy  that  he  meant  to  go  further  than  simply  to  exclude 
such  testimony  or  admissions  as  are  not  derived  from  an 
actual  knowledge  of  the  fact  of  marriage.  Testimony  or 
admissions  derived  from  actual  knowledge  would  certainly 
not  tend  to  produce  the  mischiefs  which  he  declares  it  to 
have  been  his  purpose  to  guard  against.  This  is  a  view  of 
the  decision  which  was  taken  soon  after  it  was  made  in 
Rigg  v.  Curgensen  (2  Wils.  396,  399),  and  in  Truman's 
Case  (1  East's  P.  C.  470).  In  the  later  case  one  of  the  judges 
observed  upon  Morris  v.  Miller^  that  "there  was  a  distinc- 
tion between  an  acti6n  for  criminal  conversation  and  an  in- 
dictment for  this  offence  (bigamy) ;  that  in  the  former  the 
acknowledgment  and  cohabitation  of  the  plaintiff  could  noL 
prove  his  marriage  as  against  the  defendant ;  and  the  ac- 
knowledgment of  the  defendant  in  such  an  action  of  the 
plaintiff's  marriage,  might  be  a  fact  not  within  his  own 
knowledge  ;  as  it  must  be  if  a  defendant  in  bigamy  admit- 
ted his  own  marriage."  And  see  Bull.  N.  P.  28 ;  2  Stark.  Ev. 
(5th  Am.  ed.)  652 ;  2  Greenl.  Ev.,  §  49. 

But  the  cases  which  maintain  that  on  a  trial  for  adultery 
or  bigamy  the  marriage  of  the  defendant  may  not  be  proved 
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by  his  own  admissions,  are  not  only  thus  open  to  criticism 
as  to  the  grounds  on  which  they  rest,  but  they  are  also,  we 
think,  against  the  weight  of  autjiority. 

In  the  case  of  Mary  Norwood^  who  was  indicted  for  petit 
treason,  or  the  murder  of  her  husband,  her  confession  and 
cohabitation  with  the  deceased  were  admitted,  in  connectibn 
with  other  and  slighter  testimony,  as  evidence  of  her  mar- 
riage with  him  (1  East's  P.  C.  337,  470).  This  case  was  de- 
cided in  1765,  about' two  years  before  Morris  v.  Miller^  and 
Lord  Mansfield  took  part  in  the  decision.  In  the  Ught  of 
this  fact  it  can  hardly  be  believed  that  he  meant  to  go,  in 
Morris  v.  Miller^  so  far  as  has  been  supposed  in  some  of 
the  American  cases  which  we  have  before  cited. 

In  TrumarCs  Case  (1  East's  P.  C.  471),  which  was  an  in- 
dictment for  bigamy,  decided  in  1796,  the  principal  evidence 
of  the  prisoner's  first  marriage  was  his  own  confession  pre- 
viously made,  coupled  with  cohabitation,  and  the  copy  of  a 
legal  proceeding  against  him  and  his  wife  for  improperly 
contracting  the  marriage,  wherein  they  both  acknowledge 
their  marriage.  This  was  deemed  sufficient.  The  remark 
of  one  of  the  judges  on  Morris  v.  Miller^  in  giving  decision 
in  this  case,  we  have  already  quoted.  So  in  ahother  case  of 
bigamy,  the  prisoner  was  convicted  upon  proof  of  his  ad- 
mission, deliberately  made,  of  both  marriages,  in  the  pres- 
ence of  his  first  wife,  before  a  magistrate  (2  Starkie's  Ev. 
664,  note ;  Reg.  v.  Vpton^  1  Carr.  &  K.  166,  not«). 

In  Meg.  v.  SimTnonsto  (1  Carr.  &  K.  164)^  the  prisoner 
was  convicted  of  bigamy,  the  chief  evidence  of  his  former 
marriage  being  his  own  admission  that  he  had  Ueen  previ- 
ously married  to  a  woman,  with  whom  he  had  lived  as  man 
and  wife,  by  a  Presbyterian  minister  in  New  York.  In  this 
case,  which  was  at  nisi  prius^  the  only  difficulty  which  the 
judge  felt  was  that  the  admission  was  not  a  simple  admis- 
sion of  marriage,  but  an  admission  of  marriage  by  a  Presby- 
terian minister  in  New  York,  and  yet  he  left  it  to  the  jury, 
upon  that  admission,  to  find  whether  the  marriage  was  bind- 
ing upon  the  defendant  in  the  country  where  it  was  per- 
formed. 

These  cases  leave  little  room  for  doubt,  that  in  England, 
on  a  trial  for  bigamy  or  other  criminal  charge  alleging  the 
marriage  of  the  defendant,  such  marriage  may  be  proved  by 
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his  own  admissions.  In  tbis  country  there  are  several  cases 
to  the  same  effect.  .  Thus,  in  Cook\.  The  State  (11  Geo.  R. 
63),  where  the  defendant  was  indicted  for  incestuous  inter- 
rourse  with  his  own  daughter.  In  Cayford^s^  Case  (7 
Greenl.  67),  against  a  married  man  for  lewd  and  lascivious 
cohabitation  ;  and  in  Ham^s  Case  (11  Me.  391),  for  adultery, 
it  was  held,  that  the  marriage  might  be  proved  by  the  ad- 
missions of  the  defendant.  CayforcPs  Case  required  the 
court  to  go  no  further  than  to  say  the  evidence  was  ad- 
missible where  the  marriage  was  solemnized  out  of  the 
State  or  country,  and  accordingly  the  court  confined  their 
decision  to  that  point,  though  their  reasoning  went  beyond 
it;  bat  subsequently,  in  Hamis  Case^  they  decided  that 
whether  the  marriage  was  within  or  without  the  State,  made 
no  difference.  These  cases  are  entitled  to  the  more  respect 
from  the  fact,  that  they  appear  to  have  been  decided  after 
careful  consideration  and  study  of  the  authorities  (See  also 
Cameron  v.  The  State^  14  Ala.  646 ;  Forney  v.  Hallacher^  8 
Serg.  &  B.  159).  Indeed,  as  is  remarked  by  Mr.  Greenleaf 
in  his  book  on  Evidence,  no  good  reason  has  been  given  to 
distinguish  this  from  other  cases  of  admission,  where  the 
evidence  may  be  received,  though  it  may  not  amount  to  suf- 
ficient proof  of  the  fact  (2  Greenl.  Ev.  §  49).  We  think,  there- 
fore, both  upon  principle  and  precedent,  that  the  exception 
must  be  overruled. 

Such  admissions,  however,  when  offered  in  proof  of  mar- 
riage, on  a  trial  for  adultery,  are  to  be  received  with  cau- 
tion ;  and  are  entitled  to  greater  or  less  weight  according  to 
the  time,  place  and  circumstances  under  which  they  were 
made.  If  made  before  the  offence,  and  for  purposes  entirely 
foreign  to  the  offence,  and  not  to  the  prejudice  of  the  party 
making  them,  they  may,  though  inadmissible,  be  deserving 
of  little  or  no  credit.  Inasmuch,  therefore,  as  the  defend- 
ant in  t&is  case  has  applied  for  a  new  trial  on  the  ground 
that  the  verdict  is  against  the  evidence,  as  well  as  on  the 
ground  of  a  misruling  by  the  court,  it  becomes  our  duty  to 
look  to  the  evidence  in  this  regard. 

The  evidence  is  to  the  effect  that  the  defendant,  having 
enticed  two  girls  to  his  shop,  there  committed  the  offence 
with  one  of  them.  He  was  arrested  immediately  afterwards. 
The  policeman  who  made  the  arrest  testified:  *'He  wanted 
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to  know  why  I  arrested  him  ;  I  said,  I  guess  you  know  well 
enough.  He  seemed  \o  feel  very  badly,  and  said  he 
wouldn't  have  his  wife  and  children  know  it  for  anything. 
Offered  me  $1,000  to  let  him  go ;  said  he  was  a  married 
man."  tie  was  taken  to  the  station  house.  The  clerk  of 
the  police  testified  that  when  there,  '^  He  said  he  was  a  mar- 
ried man  and  wanted  permission  to  write  to  his  wife.  I 
told  him  he  might,  but  I  must  see  the  letter,  and  if  there 
was  nothing  objectionable  would  send  it.  He  wrote  a  note  on 
a  leaf  of  his  memorandum  book,  and  said  in  it  that  he  had 
got  into  some  trouble  with  two  girls ;  that  he  should  leave 
Providence  as  he  couldn't  stay  here.  He  didn't  sign  it." 
The  chief  of  police  testified :  ''  Medbury  said  he  was  a  nfiar- 
ried  man ;  I  saw  the  letter  he  wrote ;  it  commenced  '  Bear 
wife.'  It  was  not  directed  or  signed.  I  instructed  the 
clerk  not  to  send  it.  It  said  he  had  got  into  some  difficulty 
with  some  girls,  and  that  he  should  leave  Providence.  It 
was  written  on  a  blank  page  of  a  memorandum  book,  and 
when  Medbury  wanted  his  book  back  I  had  the  leaf  cut 
out." 

Such  were  the  admissions,  according  to  the  testimony  as 
reported  to  us,  which  were  made  by  the  defendant ;  and  we 
cannot  say,  considering  the  time,  place  and  circumstances 
under  which  they  were  made,  that  we  think  the  jury  erred 
in  drawing  from  them  the  conclusion  that  the  defendant  was 
at  the  time  a  married  man,  having  a  wife  then  living. 
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New  Yobk,  1869. 


The  People  v.  Thompson. 

A  judgment  eonylcttng  the  accused  of  murder. in  the  second  degree,  upon  a  common 
law  indictment  for  murder,  was  sustained  at  the  June  Term  in  the  case  of  Keeft 
T.  2%tf  People, 

The  Supreme  Court,  upon  a  writ  of  error,  cannot  review  a  conviction  upon  the  mer- 
its, bnt  each  review  must  be  confined  to  questions  of  law  arising  upon  exceptions 
taken  npon  the  triaL 

A  motion  in  arrest  of  judgment  can  only  be  based  upon  a  defect  in  the  record^  and 
not  npon  any  mistake  of  the  court  upon  the  trial,  or  of  the  jury  in  giving  their 
verdict. 

Where  a  joror  was  challenged,  and  he  testified  that  he  was  third  cousin  to  the  de- 
fendant's wife,  by  marriage,  held,  that  the  challenge  was  rightly  sustained. 

On  challenge  of  Potter,  a  juryman,  it  appeared,  from  his  testimony,  that  he  had  read 
an  ftocoont  of  the  transaction  in  the  newspaper,  and  derived  some  impression 
therefrom,  bnt  had  no  fixed  opinion  ;  held,  that  he  was  a  competent  juror. 

Groveb,  J.  The  question  whether  a  judgment  convict- 
mg  the  accused  of  murder  in  the  second  degree,  upon  a 
common  law  indictment  for  murder,  is  erroneous,  was  de- 
cided against  the  defendant  by  this  court,  at  the  June  Term, 
1869,  in  Keefe  v.  The  People  (1  Hand,  348).  In  that  case 
each  a  judgment  was  affirmed.  In  that  case,  the  question 
was  raised  upon  the  merits,  unaccompanied  by  any  excep- 
tions. Although,  in  the  present  case,  it  appears  that  excep- 
tions were  taken  upon  the  trial,  yet  none  were  taken  to  any 
ruling  upon  the  point  under  consideration.  In  respect  to 
that,  this  case  cannot  be  distinguished  from  Keefe  v.  The 
Peoplej  and  the  order  of  the  Supreme  Court,  reversing  the 
judgment  and  awarding  a  new  trial,  must  be  reversed  unless 
sustained  upon  some  other  ground.  In  the  present  case  we 
have  the  entire  testimony  and  proceedings  upon  the  trial. 
From  this  testimony  it  appears  that  the  defendant  was  not, 
.  at  the  time  he  caused  the  death  of  Bailey,  engage  d  in  the 
commission  of  any  felony  other  than  arson  in  the  first  de- 
gree, and  was  not,  therefore,  guilty  of  murder  in  the  second 
degree ;  but,  if  guilty  of  any  crime,  it  was  that  of  murder 
in  the  first  degree,  or  of  manslaughter  in  some  degree.  The 
counsel  for  the  defendant  insists  that,  although  no  excep- 
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tion  was  taken  to  any  ruling  made  tipon  the  trial,  or  any 
exception  taken  to  tlje  charge,  yet,  when  the  court  can  see 
that  the  accused  has  been  convicted  of  a  crime  of  which  he 
was  not  legally  guilty,  it  is  its  duty  to  reverse  the  judgment 
and  order  a  new  trial,  or  discharge  him,  as  the  case  may  re- 
quire. This  presents  the  question,  whether  the  supreme  or 
this  court,  upon  a  writ  of  error,  can  review  the  convictioa 
upon  the  merits,  or  whether  such  review  is  confined  to  ques- 
tions of  law  arising  upon  exceptions  taken  upon  the  trial. 
That  the  latter  only  can  be  considered,  is  perfectly  clear* 
The  right  of  review  upon  writ  of  error,  in  criminal  cases, 
was  not  given  by  the  common  law ;  it  depends  entirely  upon 
the  statute,  and  the  court  possesses  the  power  only  confer- 
red by  the  statute.  Section  23,  1  R.  S.,  page  736,  gives  the 
right  to  the  accused  of  taking  exceptions  to  the  decision  of 
the  court  upon  the  trial  of  indictments,  and  subsequent  sec- 
tions that  of  review  upon  error.  These  sections  show  the 
right  of  review  embraces  only  such  decisions  of  the  court  as 
were  excepted  to,  and  errors  that  appear  in  the  record.  The 
testimony  constitutes  no  part  of  the  record,  and  must  be 
disregarded  by  the  court  except  for  the  purpose  of  deter- 
mining the  materiality  of  exceptions  taken  to  some  decision 
of  the  court.  In  respect  to  the  question  under  considera- 
tion, the  testimony  might  as  well  have  been  omitted,  for 
with  that,  neither  the  supreme  or  this  court  have  anything^ 
to  do.  The  counsel  also  insists  that  he  has  the  right  to  raise 
the  question,  in  the  present  case,  for  the  reason  that  the 
case  shows  that  a  motion,  in  arrest  of  judgment,  was  made 
upon  this  ground  in  the  court  of  Oyer  and  Terminer.  The 
answer  to  this  is,  that  this  was  no  ground  for  any  such  mo- 
tion ;  that  could  only  be  based  upon  some  defect  in  the 
record,  and  not  upon  any  mistake  of  the  court  upon  the 
trial,  or  of  the  jury  in  giving  their  verdict.  I  have  exam- 
ined all  the  exceptions  appearing  in  the  case,  and  arrived 
at  the  conclusion  that  none  of  them  were  well  taken.  The 
challenge  of  the  juror,  Whyland,  was  rightly  sustained  by 
the  court.  He  testified  that  he  was  third  cousin  to  the  de- 
fendant's wife,  by  marriage.  This  rendered  him  incompe- 
tent. Potter  was  a  competent  juror.  It  appeared,  from  his 
testimony,  that  he  had  read  an  account  of  the  transaction 
in  the  newspaper,  and  derived  some  impression  therefrom  ; 
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bnt  had  no  fixed  opinion.  The  testimony  of  Low  that 
Bailej  was  in  a  playful  mood  while  he  and  witness  were 
going  from  the  engine  house  to  the  place  where  the  transac- 
tion occurred,  was  not  material  at  the  time  when  it  was 
received.  It  had,  at  that  time,  no  possible  bearing  upon 
any  question  then  presented  by  the  evidence,  or  any  issue 
in  the  case.  It  was,  at  that  time,  no  more  competent  than 
proof  of  the  conduct  of  Bailey  at  any  other  time,  or  of  his 
geueral  moral  character.  Such  evidence  might  have  preju- 
diced the  defendant,  by  exciting  in  the  minds  of  the  jury  a 
sympathy  for  Bailey.  The  exception  thereto  was  well 
taken,  unless  it  was  rendered  competent  by  the  evidence 
subsequently  given. 

From  this  evidence  the  defendant  sought  to  show  that, 
daring  the  time  in  question,  Bailey  was  excited  and  vin- 
dictive toward  the  defendant,  looking  for  him  for  the  pur- 
pose of  severely  chastising  him.  In  answer  to  this,  the 
evidence  objected  to  was  proper  for  the  consideration  of  the 
jury.  This  obviates  the  exception.  What  the  defendant 
said  as  to  the  occurrence  after  he  was  arrested,  and  while  on 
the  way  to  the  station  house,  was  properly  excluded.  It 
^fBA  no  part  of  the  res  gestce.  The  same  remark  applies  to 
wl^t  was  said  by  him  after  arriving  at  the  station  house. 
The  court  did  not  err  in  denying  the  motion  to  strike  out 
the  testimony  of  the  declaration  of  the  defendant :  ^'I  will 
kill  him."  True,  the  proof  did  not  directly  show  that  the 
defendant  referred  to  Bailey,  but  the  facts  tended  to  prove 
that  he  did  so  refer.  He  had  a  pistol ;  had  been  told  that 
Bailey  was  in  pursuit  of  him,  and  upon  Bailey's  approach- 
ing him,  there  was  no  proof  that  he  told  Bailey  he  had 
been  looking  for  him.  This  rendered  the  testimony  proper 
for  the  consideration  of  the  jury.  The  people  had  the 
right  to  show  that  the  defendant's  witness,  McGormick, 
went  to  Boston  just  previous  to  a  former  term  of  the  court, 
with  a  view  of  enabling  the  defendant  to  put  over  the  case. 
This  ten^pd  to  impair  his  credibility.  It  is  well  settled 
that  the  comments  of  the  judge  upon  the  testimony,  in  hi& 
charge  to  the  jury,  when  all  the  questions  of  fact  are  sub- 
mitted to  their  determination,  cannot  be  excepted  to.  All 
the  exceptions  taken  to  the  charge  are  of  this  character. 
There  was  no  exception  taken  to  that  portion  of  the  charge 
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to  the  effect  that  the  jury  might  convict  the  defendant  of 
muVder  in  the  second  degree,  if  they  found  that  his  intent 
to  effect  the  death  of  Bailey  was  less  deliberate  and  atrocious 
than  what  was  requisite  to  justify  a  conviction  in  the  first 
degree.  This  portion  of  the  charge  v«ras  erroneous ;  but, 
having  failed  to  except  thereto  at  the  time,  the  defendant 
cannot  now  avail  himself  of  the  error.  This,  at  first  view, 
would  seem  to  be  a  hardship,  that  a  party  should  be  unable 
to  reverse  a  judgment  convicting  him  of  a  crime  of  which 
he  was  not  legally  guilty.  But  the  apparent  hardship  is 
much  diminished,  if  not  entirely  removed,  when  it  is  consid- 
ered that  the  defendant  deliberately  acquiesced  in  the  error, 
and  availed  himself  of  its  benefit  in  preventing  a  conviction  of 
murder  in  the  first  degree.  There  is  no  injustice  in  closing 
his  mouth  now,  in  this  respect,  when  he  chose  to  keep  it 
closed  for  such  a  purpose,  at  a  time  when  the  error  might 
have  been  corrected,  had  he  called  attention  to  it.  The 
order  of  the  General  Term,  reversing  the  judgment  of  the 
Oyer  and  Terminer,  must  be  reversed,  and  that  judgment 
affirmed. 

All  the  judges  concurring,  except  Murray,  J.,  who,  nol^ 

having  heard  the  argument,  did  not  vote. 

* 

Judgment  of  the  Supreme  Court  reversed,  and  conviction 
affirmed. 

« 

NoTB. — ^When  a  motion  in  arrest  of  judgment  may  be  made,  and  the  gioonds 
upon  which  it  may  be  based,  are  now  regulated  by  the  Code  of  Criminal  Pro- 
cedure, as  fbllows : 

"  §  881.  The  objections  mentioned  in  section  three  hundred  and  twenty-three 
<^an  ouly  be  taken  by  demurrer,  except  that  the  objection  to  the  jurisdiction  of 
the  court  over  the  subject  of  the  indictment,  or  that  the  facts  stated  do  not  con- 
stitute a  crime,  may  be  taken  at  the  trial,  under  the  plea  of  not  guilty,  and  in 
arrest  of  judgment." 

**  §  467.  A  motion  in  arrest  of  judgment  is  an  application  on  the  part  of  the 
defendant,  that  no  judgment  be  rendered  on  a  plea  or  verdict  of  guilty,  or  on  a 
verdict  against  the  defendant  upon  the  plea  of  a  former  conviction  or  acquittaL 
It  may  be  founded  on  any  of  the  defects  in  the  indictment  mentioned  in  section 
three  hundred  and  thirty-one." 

*'  g  468.  The  coart  may  also,  on  its  own  view  of  any  of  these  defects,  arrest 
the  judgment  without  motion." 

"  g  469.  The  motion  must  be  made  before  or  at  the  time  when  the  defendant 
is  called  for  judgment.  If  made  before,  it  must  be  on  notice  to  the  district  at- 
torney, or  in  his  presence." 
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Tlie  general  and  particular  causes  of  challenge  are  stated  in  the  Code  of  Crim- 
inal Procedure,  as  follows : 

"  §  375.  General  causes  of  challenge  are  : 

1.  A  conviction  for  a  felony  ; 

2.  A  want  of  any  of  the  qualifications  prescnoed  by  the  Code  of  Civil  Pro- 
c«dare,  to  render  a  person  a  competent  juror." 

(As  to  such  qualifications,  see  Code  of  Civil  Procedure,  §§  1037,  1028,  1029, 
1079.  1126.) 

"  §  376.  Particular  causes  of  challenge  are  of  two  kinds  : 

1.  For  such  a  bias,  as,  when  the  existence  of  the  facts  is  ascertained,  does 
in  judgment  of  law,  disqualify  the  juror,  and  which  is  known  in  this  Code  as 
implied  bias ; 

2.  For  the  existence  of  a  state  of  mind  on  the  part  of  the  juror,  in  reference 
to  the  case,  or  to  either  party,  which  satisfies  the  court,  in  the  exercise  of  a  sound 
discretion,  that  such  juror  cannot  try  the  issue  impartially  and  without  preju- 
dice to  the  substantiid  rights  of  the  party  challenging,  and  which  is  known  in 
this  Code  as  actual  bias.  But  the  previous  expression  or  formation  of  an  opinion 
or  impression  in  reference  to  the  g^ilt  or  innocence  of  the  defendant,  or  a  present 
opinion  or  impression  in  reference  thereto,  is  not  a  sufficient  ground  of  challenge 
for  actual  bias,  to  any  person  otherwise  legally  qualified,  if  he  declare  on  oath, 
that  he  believes  that  such  opinion  or  impression  will  not  influence  his  verdict, 
and  that  he  can  render  an  impartial  verdict  according  to  the  evidence,  and  the 
court  is  satisfied,  that  he  does  not  entertain  such  a  present  opinion  or  impression 
as  would  influence  his  verdict." 

"  §  377.  A  challenge  for  implied  bias  may  be  taken  for  all  or  any  of  the  fol- 
lowing causes,  and  no  other : 

1.  Consanguinity  or  affinity  within  the  ninth  degree,  to  the  person  alleged  lo 
be  injured  by  the  crime  charged,  or  on  whose  complaint  the  prosecution  was 
instituted,  or  to  the  defendant ; 

2.  Bearing  to  him  the  relation  of  guardian  or  ward,  attorney  or  client,  or  cli- 
ent of  the  attorney,  or  counsel  for  the  people,  or  defendant,  master  or  servant, 
or  landlord  or  tenant,  or  being  a  member  of  the  family  of  the  defendant,  or  of 
the  person  alleged  to  be  injured  by  the  offence  charged,  or  on  whose  complaint 
the  prosecution  was  instituted,  or  in  his  employment  on  wages  ; 

3.  Being  a  party  adverse  to  the  defendant  in  a  civil  action,  or  having  com- 
plained against  or  been  accused  by  him  in  a  criminal  prosecution  ; 

4.  Having  served  on  the  grand  jury  which  found  the  indictment,  or  on  a  cor- 
oner's jury  which  inquired  into  the  death  of  a  person  whose  death  is  the  subject 
of  the  indictment ; 

5.  Having  served  on  a  trial  jury  which  has  tried  another  person  for  the  crime 
charged  in  the  indictment ; 

6.  Having  been  one  of  a  jury  formerly  sworn  to  try  the  same  indictment,  and 
whose  verdict  was  set  aside,  or  which  was  discharged  without  a  verdict,  after 
the  cause  was  submitted  to  it ; 

7.  Having  served  as  a  juror  in  a  civil  action  brought  against  the  defendant, 
for  th9  act  charged  as  a  crime ; 

8l  If  the  crime  charged  be  punishable  with  death,  the  entertaining  of  such 
oonsdentions  opinions  as  would  preclude  his  flnding  the  defendant  guilty;  ia 
which  case  he  shall  neither  be  permitted  nor  compelled  to  serve  as  a  juror.' 


li 
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COURT   OF  APPEAIS, 

New  Yobk,  1870. 


The  People  v.  Sohrtver. 

On  the  trial  the  people  endeavored  to  show  that  the  killing  was  manslaughter  in  the 
third  degree;  and  the  prisoner,  that  the  killing  .was  in  self-defence,  and  thns  jus- 
tifiable homicide.  The  court  charged  the  jury,  that  the  prisoner  was  bound  to 
prove  his  defence  of  justifiable  homicide  *' beyond  a  reasonable  doubt."  Held^ 
this  was  error. 

The  people  in  every  case  of  homicide  must  prove  the  corpus  delidi  beyond  a  reason- 
able doubt,  and  if  the  prisoner  claims  a  justification  he  must  take  upon  himself 
the  burden  of  satisfying  the  jury  by  a  preponderance  of  evidence.  He  must 
produce  the  same  degree  of  proof  that  would  be  required  If  the  blow  inflicted 
had  not  produced  death,  and  he  had  been  sued  for  assault  and  battery,  and  had 
set  up  a  justification.  Where  a  man  takes  human  life,  upon  which  the  law  sets 
a  high  value,  it  is  not  sufficient  for  him  to  raise  a  reasonable  doubt  whether  he 
was  justifiable  or  not.  but  he  must  go  one  step  further,  and  g^ve  satisfactory 
evidence  that  he  was  justified.  This  rule  is  sufiUciently  humane  to  the  prisoner* 
and  at  the  same  time  gives  some  protection  to  human  life.  7^  People  t. 
McCann  (16  N.  T.  58),  followed.  Judge  Bowen*s,  and  not  Judge  Brown's^ 
opinion,  in  that  case,  held  to  be  the  law.  PaUeraofi  v.  The  People  (46  Barb. 
625),  overruled. 

Reasonable  doubt,  as  defined  by  Chief  Justice  Shaw  in  the  case  of  CommottweaUh  v. 
Webster  (6  Gush.  820),  is  quoted  as  the  true  definition  as  follows  :   *'  That  state 
of  the  case  which,  after  the  entire  comparison  and  consideration  of  all   the- 
evidence,  leaves  the  minds  of  jurors  in  that  condition  that  they  cannot  say, 
they  feel  an  abiding  conviction,  to  a  moral  certainty,  of  the  truth  of  the  charge.*^ 

If^.  L.  Westbrookj  district  attorney,  for  people. 
William  Lounsburp^  for  prisoner. 

By  the  Courts  Earl,  Cb.  J.  On  the  trial  the  people  en- 
deavored to  show  that  the  killing  was  manslaughter  in  the 
third  degree ;  and  the  prisoner,  that  the  killing  was  in  self- 
defence,  and  thus  justifiable  homicide.  The  court  charged 
the  jury  that  the  prisoner  was  bound  to  prove  his  defence  of 
justifiable  homicide  ^'beyond  a  reasonable  doubt."  In  this 
I  think  the  court  erred. 

The  statute  defining  manslaughter  in  the  third  degree  is  as 
follows :  ^^  The  killing  of  another  in  the  heat  of  passion, 
without  a  design  to  effect  death,  by  a  dangerous  weapon  in 
any  case,  except  such  wherein  the  killing  of  another  is  herein 
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declared  to  be  justifiable  or  excusable,  sball  be  deemed  man- 
slaughter  in  the  third  degree"  (3  R.  S.,  6th  ed.,  940,  §  12). 

Homicide  by  any  person  is  declared  by  the  statute  (Id., 
p.  989,  §  3),  to  be  justifiable  in  the  following  cases:  1. 
'^  When  resisting  any  attempt  to  murder  such  person,  or  to 
commit  any  felony  upon  him,  &c.;  or,  2.  When  committed 
in  the  lawful  defence  of  such  person,  &c.,  when  there  shall 
be  a  reasonable  ground  to  apprehend  a  design  to  commit  a 
felony,  or  to  do  some  great  personal  injury,  and  there  shall 
be  imminent  danger  of  such  design  being  accomplished." 

Then  it  is  provided  by  section  5,  on  page  940,  that  "  when- 
ever it  shall  appear  to  the  jury  on  the  trial  of  any  person 
indicted  for  murder  or  manslaughter,  that  the  alleged  homi- 
cide was  committed  under  circumstances,  or  in  cases  where 
by  law  such  homicide  was  justifiable  or  excusable,  the  jury 
shall  render  a  general  verdict  of  not  guilty." 

Now,  what  is  the  rule  of  evidence  as  to  the.  burden  of 
proof,  not  in  a  case  where  the  prisoner  is  attempting  to  show 
that  the  homicide  is  manslaughter  instead  of  murder,  but  in 
a  case  where  he  is  attempting  to  show  that  an  admitted 
homicide  was  justifiable  under  the  statute?  In  civil  cases, 
where  the  mischief  of  an  erroneous  conclusion  is  not  deemed 
remediless,  it  is  not  necessary  that  the  minds  of  the  jurors 
be  freed  from  all  doubt ;  it  is  their  duty  to  decide  in  favor 
of  the  party  on  whose  side  the  weight  of  evidence  prepon- 
derates, and  according  to  the  reasonable  probability  of  truth. 
But  in  criminal  cases,  because  of  the  more  serious  and  irre- 
parable nature  of  the  consequences  of  a  wrong  decision,  the 
jurors  are  required  to  be  satisfied  beyond  any  reasonable 
doubt  of  the  guilt  of  the  accused,  or  it  is  their  duty  to  ac- 
quit him,  the  charge  not  being  proved  by  that  higher  degree 
of  evidence  which  the  law  demands.  •  In  civil  cases  it  is  suf- 
ficient if  the  evidence  on  the  whole  agrees  with  and  supports 
the  hypothesis  which  it  is  adduced  to  prove ;  but  in  criminal 
cases  it  must  exclude  every  other  hypothesis  but  that  of  the 
guilt  of  the  party  (1  Greenleafs  Ev.  §  13a;  3  id.,  §  29; 
People  V.  McCann^  16  N.  Y.  58).  Reasonable  doubt  is  de- 
fin^  by  Chief  Justice  Shaw,  in  Oom.  v.  Webster  (5  Cush. 
320),  to  be  ^Hhat  state  of  the  case  which,  after  the  entire 
comparison  and  consideration  of  all  the  evidence,  leaves  the 
minds  of  the  jurors  in  that  condition  that  they  cannot  say. 
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tbey  feel  an  abiding  conviction,  to  a  moral  certainty,  of  the 
truth  of  the  charge."  This  degree  of  certainty  is  never  re- 
quired in  civil  cases,  but  is  required -in  criminal  cases  by 
reason  of  the  humane  regard  which  the  law  has  for  the  life 
and  liberty  of  persons  put  upon  trial  for  crime. 

It  is  a  rule,  applicable  to  criminal  as  well  as  to  civil  trials, 
that  the  party  having  the  affirmative  of  any  proposition, 
has  the  burden  of  proof,  and  the  people  must  in  all  cases 
sustain  this  burden  beyond  a  reasonable  doubt.  But  this 
does  not  mean  that  they  must  thus  establish  every  fact 
involved  in  the  trial.  They  must  thus  establish  all  the  ma- 
terial allegations  contained  in  the  indictment.  They  must 
thus  prove  the  crime,  the  corpus  delicti.  In  all  cases  of 
voluntary,  intentional  homicide,  it  is  sufficient  for  the  people 
to  prove,  beyond  a  reasonable  doubt,  that  the  prisoner  killed 
the  person,  whose  life  is  alleged  to  have  been  taken,  and 
then  the  burden  is  upon  the  prisoner  to  show  that  it  was 
justifiable  or  excusable,  if  he  claims  it  was  either.  In  Fos- 
ter's Crown  Law,  255,  it  is  said:  ''In  every  charge  of 
murder,  the  fact  of.JcilUnq  being  first  proved;  slU  the  circum- 
stances of  accident,  necessity,  or  infirmity  are  to  be  satisfac- 
torily proved  by  the  prisoner,  unless  they  arise  out  of  the 
evidence  produced  against  him  ;  for  the  law  presumeth  the 
fact  to  have  been  founded  in  malice,  until  the  contrary  ap- 
peareth,  and  very  right  it  is  that  the  law  should  so  presume. 
The  defendant,  in  this  instance,  standeth  upon  just  the  same 
ground  that  every  other  defendant  doth  ;  the  matters  tend- 
ing to  justify,  excuse  or  alleviate,  must  appear  in  evidence 
before  he  can  avail  himself  of  them^  In  Legg^s  Case  (Kel. 
27),  John  Legg  was  indicted  for  the  murder  of  Robert  Wise  ; 
and  "it  was  upon  Jhe  evidence  agreed,  that  if  one  kill  an- 
other and  no  sudden  quarrel  appeareth,  this  is  murder,  and 
it  lieth  on  the  party  indicted  to  prove  the  sudden  quarrel." 
This  was  approved  in  the  leading  case  of  the  King  v.  Oneby 
(2  Ld.  Raym.  1485),  in  which  one  objection  to  the  verdict  was 
that  the  homicide  was  upon  a  sudden  quarrel,  and  so  but 
manslaughter,  whereupon  the  court  stated  the  rule  thus : 
"  In  answer  to  this  objection,  I  must  first  take  notice  that 
when  a  man  is  killed,  the  law  will  not  presume  that  it  was 
upon  a  sudden  quarrel,  unless  it  is  proved  to  be ;  and  there- 
fore in  Legg^s  Case  it  was  agreed  upon  evidence,  that  if  A. 
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kill  B.,  and  no  sudden  quarrel  appears,  it  is  murder ;  and 
it  lies  upon  the  party  Indicted,  to  prove  the  sudden  quar- 
rel." In  1  Hawk.,  c.  31,  §  32,  it  is  laid  down  that  whenever 
it  appears  that  a  man  killed  another,  it  shall  be  intended 
privia facie  that  he  did  it  maliciously,  unless  he  can  make 
out  the  contrary  by  showing  that  he  did  it  on  a  sudden 
provocation,  etc. 

In  4  Bl.  Com.  201,  it  is  said  :  "  We  may  take  it  for  a  gen- 
eral rule  that  all  homicide  is  malicious,  and  of  course 
amounts  to  murder,  unless  when  justified,  excused  or  allevi- 
ated into  manslaughter ;  and  all  these  circumstances  of  jus- 
tification, excuse  or  alleviation,  it  is  incumbent  on  the 
prisoner  to  make  out  to  the  satisfaction  of  the  court  or 
jury."  In  Best's  Right  to  Begin  and  Reply,  page  19,  it  is 
said:  "Although  the  law  never  presumes  guilt  or  fraud  in 
the  first  instance,  yet  it  is  held  that  where  a  homicide  has 
been  once  proven,  the  law  will  presume  that  it  was  done  ma- 
liciously, and  cast  on  the  party  accused  the  onus  of  prov- 
ing either  his  complete  justification  or  excuse,  or  such 
paliating  circumstances  as  may  reduce  the  offence  to  man- 
slaughter." To  the  same  effect,  see  1  Allison's  Cr.  Law, 
49;  1  Russell  on  Crimes  (1st  ed.),  614-616;  1  Greenleaf, 
§  34;  1  Wharton's  Cr.  Law,  §§  614,  708,  709;  Wharton's 
Law  of  Homicide,  468 ;  People  v.  Stonecifer  (6  Cal.  406) ; 
People  V.  Cotteral  (18  John.  115) ;  People  v.  McLeod  (1 
mil,  377,  436) ;  Com,  v.  TorJc  (9  Metcalf,  93). 

In  York's  Cdse^  Chief  Justice  Shaw  has  discussed  the 
question  with  a  great  wealth  of  learning  and  thoroughness 
of  research,  and  he  says :  Suppose  a  party  indicted  for  man- 
slaughter, and  that  the  defence  should  be  excusable  self-de- 
fence. Suppose  the  fact  of  killing  should  be  clearly  proved, 
but  an  attempt  to  prove  a  previous  attack  upon  him  by  the 
deceased  should  fail,  although  the  evidence  might  tend  to 
raise  some  doubt  whether  there  was  not  such  previous  at- 
tack. The  conviction  in  such  case  must  rest  on  proof  estab- 
lishing the  corpz^^tZcZ/c^/ beyond  reasonable  doubt,  although 
the  whole  evidence  would  raise  a  doubt,  whether  there  had 
not  been  such  previous  attack.  The  proof  establishing  the 
necessity  for  such  taking  of  life  in  self-defence  must  be  satis- 
factorily made  out.  '' Raising  a  doubt  would  be  insuffi- 
cient." 
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In  the  case  of  th^  People  v.  McCann  (16  N.  Y.  58),  the 
presiding  justice  at  the  trial  charged  the  jary  that  the  pris- 
oner was  bound  to  prove  his  defence  of  insanity  "beyond  a 
reasonable  doubt."  Whether  this  charge  was  correct  or 
not  was  the  only  question  for  the  consideration  of  the  Court 
of  Appeals,  and  it  was  held  to  be  incorrect,  and  the  judg- 
ment was  reversed.  Two  opinions  were  written.  Judge 
Bowen  held  that  it  was  enough  for  the  prisoner  to  establish 
this  defence,  as  insanity  would  be  proved  in  a  civil  case,  by 
a  preponderance  of  evidence.  Judge  Brown  held  that  while 
the  law  presumed  every  man  to  be  sane,  when  the  prisoner 
introduced  evidence  tending  to  show  his  insanity  the  bar- 
den  devolved  upon  the  people  to  prove  his  sanity,  like  any 
other  materal  fact  in  the  case,  beyond  a  reasonable  doubt. 
It  does  not  appear  that  the  court  concurred  in  this  view. 
It  was  sufficient  for  the  court  to  hold  that  the  charge  was 
too  unfavorable  to  the  prisoner.  Before  Judge  Brown's 
opinion  shall  be  taken  as  the  settled  law,  the  question  will 
need  further  consideration,  as  it  does  not  seem  to  be  sap- 
ported  by  the  current  of  authorities. 

The  judge  presiding  at  the  trial  of  this  case  is  said  to 
have  followed  in  his  charge  the  case  of  Patterson  v.  The 
People  (46  Barb.  626),  in  which,  in  a  case  of  homicide,  it  was 
held  in  substance  that  the  prisoner  was  bound  to  prove  his 
justification  beyond  a  reasonable  doubt.  No  authority  is 
cited  to  uphold  this  rule,  and  it  is  clearly  against  every  au- 
thority that  can  be  found  in  the  books. 

The  rule  that  the  coipus  delicti  must  be  proved  beyond  a 
reasonable  doubt  was  intended  as  a  shield  to  prisoners,  and 
must  never  be  used  as  a  sword.  In  the  language  of  Lord 
Hale,  tutius  semper  est  errare  in  acquittando^  quam  inpu- 
niendOy  ex  parte  misericordicce^  quam  ex  parte  justitice. 

The  people  in  every  case  of  homicide  must  prove  the  cor- 
pus  delicti  beyond  a  reasonable  doubt,  and  if  the  prisoner 
claims  a  justification  he  must  take  upon  himself  the  burden 
of  satisfying  the  jury  by  a  preponderance  of  evidence.  He 
must  produce  the  same  degree  of  proof  that  would  be  re- 
quired if  the  blow  inflicted  had  not  produced  death,  and  he 
had  been  sued  for  assault  and  battery,  and  had  set  up  a 
justification.  When  a  man  takes  human  life,  upon  which 
the  law  sets  a  high  value,  it  is  not  sufficient  for  him  to  raise 


The  People  v.  Sohbyvek.  193 

a  reasonable  doubt  whether  he  was  justified  or  not,  but  be 
must  go  one  step  farther,  and  give  satisfactory  evidence 
tbat  he  was  justified.  This  rule  is  sufficiently  humane  to 
the  prisoner,  and  at  the  same  time  gives  some  protection  to 
hnman  life. 

If  the  conclusion  which  I  have  thus  reached  were  not 
snfficiently  clear  upon  reason  and  authority,  I  might  rest 
it  upon  the  wording  of  the  statute  as  above  cited.  The  stat- 
ute, after  defining  murder,  manslaughter,  and  justifiable  and 
excusable  homicide,  provides  in  section  6  that  whenever  ^4t 
shall  appear  to  the  jury"  that  the  homicide  was  justifiable 
or  excusable,  the  jury  shall  Fender  a  verdict  of  not  guilty. 
Here  is  the  rule  just  as  I  claim  it  to  be.  The  prisoner  must 
make  it  appear  to  the  jury  that  he  was  justified.  It  is  not 
sufficient  for  him  to  raise  a  reasonable  doubt,  neither  is  it 
oecessary  for  him  to  establish  his  justification  beyond  a  rea- 
sonable doubt.  He  must  make  his  defence  appear  to  the 
jury ;  availing  himself  of  all  the  evidence  in  the  case  given 
on  either  side.     Nothing  more  and  nothing  less  is  required. 

The  judgment  should  therefore  be  affirmed. 

SxjTHEBLAND,  J.  The  case  made  by  the  testimony  of  the 
witnesses  on  the  part  of  the  people  in  this  case,  was  the  case 
of  an  affray  between  the  deceased  and  the  prisoner,  com- 
menced by  a  most  unjustifiable  and  violent  assault  of  the 
deceased  upon  the  prisoner,  in  or  during  which  affray,  the 
prisoner  stabbed  the  deceased  with  a  knife,  and  killed  him. 

I  think  on  the  case  made  by  the  testimony  of  the  wit- 
nesses for  the  people  alone,  the  prisoner,  without  being  sworn 
and  testifying  himself,  and  without  calling  a  witness,  had 
the  right  to  have  the  question,  whether  the  homicide  was, 
under  the  circumstances,  justifiable,  submitted  to  the  jury 
in  a  proper  way. 

The  case  made  by  the  evidence  on  the  part  of  the  people, 
relieved  the  prisoner  from  the  burden  of  showing,  on  his 
part,  that  the  fatal  wound  was  given,  during  or  in  an  affray, 
and  under  circumstances  which  gave  him  the  right  to  have 
the  question  as  to  the  justifiableness  of  the  homicide  sub- 
mitted to  the  jury. 

It  is  not  necessary,  therefore,  in  this  case,  to  determine 
whether  the  charge  of  the  court  to  the  jury  would  have  been 
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right,  had  the  burden  been  on  the  prisoner  to  show,  that 
the  homicide  was  committed  in  an  affray,  and  under  cir- 
cumstances which  gave  him  the  right  to  have  the  question 
of  justifiableness  submitted  to  the  jury. 

It  is  clear,  taking  the  case  made  by  the  evidence  on  the 
part  of  the  people,  that  the  following  part  of  the  charge,  to 
wit:  "The  killing  in  this  case,  has  been  proved,  and  is 
conceded,  and  there  is  no  doubt  as  to  the  identity  of  the 
prisoner.  With  these  conceded  facts  the  prisoner  asserts 
that  the  killing  was  in  self-defence,  and  justified  by  the  law. 
It  is  for  him  to  make  this  allegation  good  by  proof. 

If  the  defendant  has  given  no  proof,  tending  to  show  that 
the  act  was  committed  in  self-defence,  the  necessary  self- 
defence  of  his  person,  there  is  no  question  before  you  on 
this  point,"  etc.,  was  erroneous,  and  was  likely  to  have,  and 
probably  did  have,  a  very  unjust  and  improper  influence 
with  the  jury,  and  in  producing  their  verdict. 

The  charge  tended  to  deprive  the  prisoner  of  the  benefit 
of  the  circumstances  under  which  the  homicide  was  com- 
mitted, as  shown  even  by  the  testimony  on  the  part  of  the 
people. 

The  judgment  of  the  General  Term  of  the  Supreme  Court, 
reversing  the  judgment  of  the  Court  of  Sessions,  should  be 
affirmed. 

All  the  judges  concurring  for  affirmance,  except  Ingalls, 
J.,  who  did  not  sit,    . 

Judgment  affirmed. 

Note. —  The  common  law  rule,  in  this  State,  as  to  reasonable  doubt,  is  now 
established  by  statute.  The  Code  of  Criminal  Procedure  on  that  subjent  reads 
as  follows  :  "  §  389.  A  defendant  in  a  criminal  action  is  presumed  to  be  inno- 
i^nt,  until  the  contrary  be  proved  ;  and  in  case  of  a  reasonable  doubt  whether 
his  guilt  is  satisfactorily  shown,  he  is  entitled  to  an  acquittal." 

The  legislature  added  another  section  applying  the  rule  of  reasonable  doubt 
to  the  degree  of  crime,  as  follows  :  *'  g  890.  When  it  appears,  that  a  defendant 
has  committed  a  crime,  and  there  is  reasonable  ground  of  doubt,  in  which  of 
two  or  more  degrees  he  is  guilty,  he  can  be  convicted  of  the  lowest  of  these 
degrees  only." 

In  the  Webster  Case,  cited  by  Judge  Earl,  the  learned  Chief  Justice  Shaw 
defined  the  legal  meaning  of  " reasonable  doubt"  as  follows  :  "  Then  what  is 
reasonable  doubt?  It  is  a  term  often  used,  probably  pretty  well  understood, 
but  not  easily  defined.  It  is  not  mere  possible  doubt ;  because  everything  re- 
lating to  human  affairs,  and  depending  on  moral  evidence,  is  open  to  some  pos- 
sible or  imaginary  doubt.     It  is  that  state  of  the  case,  which,  after  the  entire 
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oompaziflon  and  consideration  of  all  the  evidence,  leaves  the  minds  of  jurors  in 
that  condition  that  they  cannot  say  thej  feel  an  abiding  conviction,. to  a  moral 
certaintv,  of  the  truth  of  the  charge.  If  upon  such  proof  there  is  reasonable 
doabt  remaining,  the  accused  is  entitled  to  the  benefit  of  it  by  an  acquittal.  For 
it  is  not  sufficient  to  establish  a  probability,  though  a  strong  one,  arising  from 
the  doctrine  of  chances,  that  the  fact  charged  is  more  likely  to  be  true  than  the 
contrary  ;  but  the  evidence  must  establish  the  truth  of  the  fact  to  a  reasonable 
and  moral  certainty  ;  a  certainty  that  convinces  and  directs  the  understanding, 
and  satisfies  the  reason  and  judgment,  of  those  who  are  bound  to  act  conscien- 
tionsly  upon  iv.  This  we  take  to  be  proof  beyond  reasonable  doubt ;  because  if 
the  law,  which  mostly  depends  upon  considerations  of  a  n^oral  nature,  should 
go  farther  than  this,  and  require  absolute  certainty,  it  would  exclude  circum- 
stantial evidence  altogether."  {Commonioealth  v.  Webster,  5  Cush.  320.) 

And  again,  the  Chief  Justice  enlarges  upon  the  subject  in  the  same  case  as 
follows:  '*  In  order  to  warrant  a  conviction  of  crime,  on  circumstantial  evi- 
dence, each  fact,  necessary  to  the  conclusion  sought  to  be  established,  must  be 
proved  by  competent  evidence,  beyond  a  reasonable  doubt ;  all  the  facts  must 
be  consistent  with  each  other,  and  with  the  main  fact  sought  to  be  proved  ;  and 
the  circumstances,  taken  together,  must  be  of  a  conclusive  nature,  and  leading 
QD  the  whole  to  a  satisfactory  conclusion,  and  producing  in  effect  a  reasonable 
and  moral  certainty  that  the  accused,  and  no  other  person,  committed  the 
offence  charged." 

Pollard,  C.  B.,  says,  that,  "  Reasonable  certainty  of  the  prisoner's  guilt,  is 
that  degree  of  certainty,  upon  which  the  jurors  would  act  in  their  own  grave 
and  important  concerns." 

The  importance  of  extreme  care  in  ascertaining  the  truth  of  every  criminal 
charge  is  of  ancient  observance,  both  in  the  ecclesiastical  and  civil  law.  The 
Mosaic  code  directs  that  the  penalty  of  death  shall  not  be  inflicted  until  the 
crime  "  be  told  thee,"  '*and  thou  hast  heard  of  it,"  "and  inquired  diligently, 
and  behold  it  be  true,"  "  and  the  thing  certain"  (Deut.  xvii,  4).  The  Spartan 
king  Agesilaus,  established  the  same  law,  whioh  was  adopted  by  the  Athenians. 
Also  by  the  Roman  code,  prosecutors  were  held  to  the  strictest  proof  of  the 
charge.  The  rule  established  in  our  Code  of  Criminal  Procedure,  in  §  889.  was 
familiarly  known  in  the  ancient  common  law  of  England.  King  Alfred  of  Eng- 
land caused  forty-four  justices  in  one  year  to  be  hanged  for  their  false  judg- 
ment in  criminal  cases.  It  was  said  ''he  hanged  Frebume,  because  he  judged 
Earpin  to  die,  whereas  the  jury  were  in  doubt  of  their  verdict ;  for  in  doubtful 
eau$e»,  one  ougJU  rather  to  aave  than  to  condemn  "  (8  Greenleaf  on  Evidence,  80). 

Ed. 
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It  appeared  from  the  testimony  of  the  complainant  that  be  had,  in  the  presence  of 
the  officer  who  made  the  arrest,  and  while  he  had  the  prisoner  in  custody,  told 
the  prisoner  "  that  the  best  he  could  do  was  to  own  it  up  ;  that  this  would  be 
better  for  him.**  And  that  the  officer  had  previously  told  him  the  same  thing, 
also,  that  "  if  he  had  taken  the  horse,  it  would  be  better  for  him  to  own  up,** 
and  that  he  "  thought  the  complainant  would  not  be  so  hard  on  him  if  he  could 
get  his  horse  back."  These  confessions  were  proved,  under  the  proper  objec- 
tion and  exception  on  the  part  of  the  prisoner.  After  these  confessions  were 
received,  the  prisoner's  counsel  moved  to  strike  them  out  on  the  ground  that 
they  were  not  voluntary,  which  motion  was  denied ;  held,  that  the  language  of 
the  complainant,  and  of  the  officer,  to  the  prisoner,  and  which  led  to  the  prison- 
er's confession,  came  clearly  within  the  rule,  and  were  inducements  for  the  con- 
fessions, which  relieve  them  from  being  voluntary;  and  that  they  should  have 
been  excluded,  or  stricken  out. 

Under  the  statute  (2  R.  S.  741,  g  24),  which  declares:  "  If  the  Supreme  Court  shall 
reverse  the  judgment  rendered,  it  shall  either  direct  a  new  trial,  or  that  the  de- 
fendant be  absolutely  discharged,  according  to  the  circumstances  of  the  case." 
Heldf  that  this  statute  does  not  vest  in  the  court  an  absolute  discretion,  but  tliat 
they  are  authorized  to  decide  between  an  absolute  discharge  and  a  new  trial, 
as  the  case  calls  for ;  that  if  the  term  of  sentence  had  nearly  expired ;  or  if  the 
case  showed  that,  aside  from  the  confessions,  the  prisoner  could  not  be  con- 
victed, and  that  therefore  a  now  trial  would  be  useless ;  it  would  be  the  duty  of 
the  court  to  order  the  absolute  discharge. 

Poster,  J.  Several  questions  are  raised,  and  it  is  con- 
tended for  the  plaintiff  in  error,  that  neither  the  writ  issued 
to  the  Court  of  Sessions,  nor  the  return  thereto,  are  in  the 
form  required  by  statute ;  and  that  both  are  defective.  I 
^o  not  think  it  necessary  for  me  to  set  forth  the  form  of  the 
writ  or  the  return.  It  is  perfectly  clear  that  all  the  ques- 
tions, arising  in  the  Court  of  Sessions,  were  fully  presented 
on  the  return  which  was  made ;  and  that  there  is  no  sub- 
stance in  the  objection.  This  question  was  distinctly  raised 
before  the  Supreme  Court,  and  I  fully  concur  in  the  opinion 
delivered  there,  that  there  is  no  form  of  such  writ  prescribed 
by  statute,  and  no  unvarying  precedent.  A  similar  form 
was  used  in  The  People  v.  Thomas  (3  Park.  Cr.  Rep.  256), 
and  is  cited  as  a  proper  one  in  Waterman's  Notes  to  Archi- 
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bald's  Criminal  Practice,  vol.  1,  719,  and  in  Colby's  Crimi- 
nal Law  and  Forms,  409. 

There  is,  moreover,  one  important  question  arising  out  of 
the  proceedings  in  the  Court  of  Sessions.     And  that  is, 
whether  the  confessions  of  the  defendant  were  properly  re- 
ceived and  retained  in  evidence.    The  prisoner  was  convicted 
mainly  on  his  confessions,  which  were  proved  on  the  trial. 
When  the  complainant  was  testifying  to  the  conversation 
with  the  prisoner,  in  which  the  confessions  were  made,  the 
prisoner's  counsel  asked  the  court  for  permission  to  inquire 
of  the  witness  whether  the  prisoner  was  not  then  under  the 
arrest,  and  whether  he  had  not  then  said  to  the  prisoner 
"that  he  had  better  own  up,  for  it  would  be  better  for 
him."     The  court  denied  the  application,  and  the  prisoner's 
counsel  excepted,  and  the  witness  testified  to  the  confes- 
sion.    It  afterward  appeared  from  the  testimony  of  the  wit- 
ness, that  he  bad,  in  the  presence  of  the  officer  who  made 
the  arrest,  and  while  he  had  him  in  custody,  told  the  pris- 
oner ^*  that  the  best  he  could  do  was  to  own  it  up ;  that  this 
would  be  better  for  him."     And  the  officer,  who  also  proved 
his  confessions,  previously  told  him  substantially  the  same 
thing,  and  also  that  '^  if  he  had  taken  the  horse,  it  would  be 
better  for  him  to  own  up."     And  that  he  "thought  the 
complainant  would  not  be  so  hard  on  him  if  he  could  get 
his  horse  back."     These  confessions  were  proved  by  the 
officer,  under  the  proper  objection  and  exception  on  the  part 
of  the  prisoner. 

Tlfe  prisoner's  counsel  afterward  moved  to  strike  out  the 
testimony  of  the  confessions  made  by  him,  on  the  ground 
that  they  were  not  voluntary ;  which  was  also  denied,  and 
to  which  his  counsel  excepted. 

The  cases  cited  by  the  counsel  for  the  plaintiff  in  erroF, 
are  not  in  conflict  with  the  decision  of  the  Supreme  Court 
on  this  question.  In  Done  v.  People  (6  Park.  Crim.  Rep. 
364),  there  were  no  inducements  held  out,  or  suggestion  of 
any  kind  made  to  the  prisoner ;  and  the  only  question  was, 
whether  answers  made  by  the  accused  while  under  arrest,  to 
questions  put  to  him,  were  admissible  in  evidence.  In  Hex 
V.  Thofncts  (7  Carr.  &  Payne,  346),  it  appeared  that  the 
counsel  asked  the  witness  if  he  had  better  confess,  and  the 
witness  replied  that  he  had  better  not  confess.     And   in 
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Duffy  V.  The  People  (5  Park.  Cr.  Rep.  321,  and  26  N.  Y. 
^88),  the  court  refused  the  evidence  of  confessions  made  un- 
der promise  of  favor,  and  the  question  was,  whether  the  acts 
of  the  officer,  which  he  performed  in  consequence  of  what 
the  prisoner  told  him,  could  be  proved. 

I  think  it  would  be  a  waste  of  words  to  pursue  this  sub- 
ject further  than  to  refer  to  the  opinion  of  Selden,  J.,  in 
People  V.  McMahon  (15  N.  Y.  386  and  387),  where  the  ques- 
tion is  discussed.  The  rule  is  too  well  settled  to  admit  of 
dispute,  and  I  have  no  doubt  that  the  language  of  the  com- 
plainant, and  of  the  officer,  to  the  prisoner,  and  which  led 
to  his  confessions,  came  clearly  within  the  rule,  and  were 
inducements  for  the  confessions,  which  relieve  them  from 
being  voluntary ;  and  that  they  should  have  been  excluded, 
or  stricken  out.  It,  of  course,  follows,  that  that  part  of  the 
cliarge  which  allowed  the  jury  to  determine  the  question  of 
guilt  from  the  confessions  of  the  prisoner,  as  well  as  from 
the  other  facts  of  the  case,  was  also  erroneous.  The  Su- 
preme Court  was  therefore  right  in  reversing  the  judgment 
of  the  Court  of  Sessions.  The  only  doubt  which  I  have  in 
regard  to  the  case  is,  whether  the  Supreme  Court  should 
not  have  ordered  a  new  trial,  instead  of  an  absolute  dis- 
charge. The  judgment,  which  the  Supreme  Court  is  author- 
ized to  render,  is  prescribed  by  the  statute  (2  R.  S.  741,  §  24), 
which  declares :  "If  the  Supreme  Court  shall  reverse  the 
judgment  rendered,  it  shall  either  direct  a  new  trial,  or  that 
the  defendant  be  absolutely  discharged,  according  to  the 
circumstances  of  the  case.^^  * 

I  do  not  understand  that  this  vests  in  the  court  an  abso- 
lute discretion,  but  that  they  are  authorized  to  decide  be- 
tween an  absolute  discharge  and  a  new  trial,  as  the  case 
calls  for.  Doubtless,  if  the  term  of  sentence  had  nearly  ex- 
pired, or  if  the  case  showed  that,  aside  from  the  confessions, 
the  prisoner  could  not  be  convicted,  and  that  therefore  a  new 
trial  would  be  useless  ;  it  would  be  the  duty  of  the  court  to 
order  an  absolute  discbarge.  But  this  section  is  not  intended, 
I  think,  to  vest  in  the  court  any  pardoning  power,  or  to  de- 
termine that  persons  charged  with  crimes  shall,  or  shall  not, 
be  brought  to  trial,  when,  for  aught  that  appears,  such  trial 
would  result  in  a  conviction.  In  this  case,  less  than  one- 
third  of  the  time  for  which  he  bad  been  sentenced  had  ex- 
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pired,  and  there  is  nothing  in  the  case  from  which  we  can 
infer  that  he  was  not  gnilty,  or  that  there  would  not  have 
been  an  abundance  of  other  evidence  given  to  show  his  guilt, 
if  these  iDcompetent  confessions  had  been  ruled  out. 

I  think  we  should  aifirm  so  much  of  the  judgment  of  the 
Supreme  Court  as  reversed  the  judgment  of  the  Court  of 
Sessions,  and  modify  the  residue  by  ordering  a  new  trial. 

Hunt,  Smith  and  Inoalls,  JJ.,  and  Earl,  Ch.  J.,  con- 
car  with  Foster,  for  affirmance,  as  modified,  by  ordering  a 
Dew  trial. 

Sutherland,  J.,  was  for  affirmance  without  modification. 

Lott,  J.,  thought  the  absolute  discharge  was  erroneous, 
and  also  that  the  return  to  the  writ  of  error  was  defective, 
and  was  therefore  for  reversal,  with  direction  to  the  Su- 
preme Court  to  dismiss  the  writ  of  error. 

Judgment  affirmed  with  the  modification  ordering  a  new 
trial. 

NoTB. —  The  mle  of  law  in  regard  to  the  admission  of  confessions  made  bj 
tiie  prisoner  is  now  settled  bj  the  Code  of  Criminal  Procedare.     It  is  as  follows  : 

"§395.  A  confession  of  a  defendant,  whether  in  the  coarse  of  judicial  pro- 
ceedings or  to  a  private  person,  can  be  given  in  evidence  against  him,  unless 
made  under  the  influence  of  fear  produced  by  threats,  or  unless  made  upon  a 
stipulation  of  the  district  attorney,  that  he  shall  not  be  prosecuted  therefor ; 
bat  is  not  safficient  to  warrant  his  conviction,  without  additional  proof  that  the 
exime  charg^  has  been  committed." 

It  has  been  determined  both  by  the  General  Term  and  the  Court  of  Appeals 
of  this  State,  that  this  section  limits  the  objections  of  the  defendant,  in  regard 
to  his  confessions,  to  the  proposition  that  they  were  made  under  the  influence  of 
fear  produced  by  threats,  or  unless  made  upon  a  stipulation  of  the  district  at- 
torney. 

The  question  came  up  in  the  case  of  People  v.  McQloin  before  the  Judges  of 
the  General  Term  of  the  First  Department,  Brady,  P,  J.^  writing  the  opinion  of 
the  court.  It  is  reported  in  1  N.  Y.  Criminal  Rep.  106.  Judge  Bbadt  says  : 
'*  Whatever  may  have  been  the  rule  prior  to  the  enactment  of  this  section,  the 
law  of  this  State  is  now  settled  by  its  features,  because  the  objection  to  the  con- 
feanon  is  Umited,  it  would  seem,  to  the  proposition  that  it  was  made  under  the 
iiiflnenoe  of  fear  produced  by  threats." 

Again  the  Judge  says  :  "  But  the  section  in  the  Code  of  Criminal  Procedure, 
in  phraseology  at  least,  limits  the  objections  to  a  confession  to  the  ground  sim- 
ply that  it  was  made  under  the  influence  of  fear  produced  by  threats ;  and, 
therefore,  no  matter  what  may  have  been  the  rule  heretofore,  as  already  sug- 
gested, if  the  confession  was  not  the  result  of  fear  produced  by  threats,  or  it 
may  be  by  inducements  held  out,  if  the  statute  should  ultimately  be  so  con- 
strued, it  may  be  admitted  in  evidence  against  the  prisoner."  When  this  case 
reached  the  Court  of  Appeals,  the  opinion  of  the  court  was  written  by  Ruger, 
Cb.  J.    The  report  of  the  case  will  be  found  at  page  154,  1  N.  Y.  Criminal  Rep. 
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The  Chief  Justice  says  :  "  Upon  the  trial  of  the  indictment  at  a  court  of  Gen- 
eral Sessions  in  the  city  of  New  York,  a  statement  proved  to  have  been  made 
and  signed  by  the  defendant,  was  offered  in  evidence  on  behalf  of  the  people, 
against  him.  It  was  objected  by  the  counsel  for  the  defendant,  that  this  state- 
ment was  inadmissible,  for  substantially  the  following  reasons  : 

First.  That  it  was  made  by  the  defendant  under  the  influence  of  fear,  pro- 
duced by  threats  made  to  him  by  the  officer  in  whose  custody  he  then  was, 
upon  a  charge  of  committing  the  crime  in  question. 

Second.  Because  it  was  taken  before  a  magistrate  after  defendant  was  ac- 
cused of,  and  under  arrest  for,  the  perpetration  of  a  crime,  but  was  not  taken 
and  authenticated  in  accordance  with  the  requirements  of  sections  198  and  10^ 
of  the  Code  of  Criminal  Procedure. 

Third.  That  it  was  not  voluntarily  made,  being  a  sworn  deposition. 

*'  The  first  of  these  objections  proceeded  upon  the  assumption  that  the  officer 
effecting  the  arrest  had  threatened  the  prisoner,  and  that  such  threats  had  pro- 
duced an  emotion  of  fear  in  the  mind,  probably  affecting  the  character  of  his 
confession.  If  the  assumption  is  well  founded,  it  will  be  fatal  to  the  admissi- 
bility of  the  evidence,  and  also  to  the  conviction  in  part  founded  thereon.  The 
facts  upon  which  this  ground  of  objection  rests,  are  as  follows  :  Up)on  making 
the  arrest,  the  officer  informed  McGloin  that  he  "  was  charged  with  shooting^ 
Louis  Hanier;"  that  he  (the  officer)  was  inspector  of  police,  and  ''had  been 
watching  him"  (the  prisoner)  "  since  the  shooting ;  and  saw  him  in  company 
with  a  man  named  Healey,  and  saw  him  try  to  steal  a  barrel  of  whisky  the 
night  before  I  arrested  him.  I  also  told  him  about  the  pledging  of  the  pistol  " 
(referring  to  the  pawning  by  McGloin,  the  day  after  the  murder,  of  a  piKtoI, 
with  which  the  crime  was  supposed  to  have  been  perpetrated).  "McGloin 
said  he  would  make  a  statement.  I  said  to  him,  I  would  send  for  Coroner  Her- 
man to  take  it."  The  coroner  was  then  sent  for,  and  came  to  police  head  quar- 
ters, where  the  defendant  was  in  custody,  and  the  confession  in  question  was 
made,  the  coroner  not  acting  in  any  official  capacity,  but  as  a  mere  clerk  to  take 
down  and  prove  the  confession.  This  was  substantially  all  that  occurred  between 
the  officer  and  the  defendant  previous  to  the  making  of  the  statement.  We  fail 
to  see  in  this  conversation  the  existence  of  any  threats,  or  any  proof  from  which 
it  could  be  inferred  that  the  defendant  made  the  statement  under  the  influence 
of  fear. 

' '  It  was  held  by  this  court  in  the  case  of  People  v.  Wentz  (87  N.  T.  803),->  also  re- 
ported in  1  CknoerCs  Crim.  Rep.  51,  —  where  the  defendant  was  in  custody  upon 
a  charge  of  arson,  that  a  confession  drawn  out  by  questions,  and  preceded  by 
the  statement  made  by  the  officer  to  the  prisoner,  "  that  he  was  in  a  bad  fix» 
and  had  got  caught  at  last,"  was  "  wholly  voluntary,  and  made  uninfluenced  by 
any  threat,  menace,  promise,  or  other  influence."  The  case  of  Cox  v.  People 
(80  N.  Y.  600),  although  a  capital  case,  was,  in  respect  to  the  inducements  held 
out  to  the  prisoner,  similar  to  the  WerUz's  Case,  A  confession  there  made  by 
the  defendant  was  held  admissible.  The  court  further  held,  that  it  was  "not 
sufficient  to  exclude  a  confession  by  a  prisoner  that  he  was  under  arrest  at  the 
time,  or  that  it  was  made  to  the  officer  in  whose  custody  he  was,  or  in  answer 
to  questions  put  by  him.  No  material  circumstance  appears  in  the  case  at  bar, 
which  did  not  appear  in  the- cases  referred  to,  except  that  here  the  officer  stated 
to  the  prisoner  that  he  was  aware  of  an  attempt  on  the  part  of  the  prisoner,  the 
night  before  his  arrest,  to  steal  a  barrel  of  whisky.  It  would  be  unreasonable 
to  say  that  the  defendant  was  moved  to  make  this  confession  by  fear  of  his  ex- 
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poBctre  mnd  panishment  for  the  comparatively  trivial  crime  of  stealing,  when  he 
stood  aninflaenced  bj  the  fact  that  he  was  in  custody  charged  with  the  commis- 
Bion  of  a  crime  for  which  his  life  then  stood  in  jeopardy.  **  The  argument, 
in  short,  is,  that  defendant  might  be  improperly  influenced  to  confess  the  com- 
mission of  the  crime  of  murder,  through  fear  that  he  might  be  exposed  and  pros- 
ecuted for  the  crime  of  stealing  whisky.     There  is  little,  if  any,  force  in  it. 

"The  question  upon  which  the  second  ground  of  objection  was  based,  prior 
to  the  adoption  of  the  Code  of  Criminal  Procedure,  was  the  subject  of  some 
eoDtroversy  and  difference  in  the  courts  (Hendriekson  v.  The  People,  10  N.  Y. 
28;  People  v.  McMalion,  15  id.  885;  People  v.  TFisnto,  supra;  Teae/iout  v. 
People,  41  N.  T.  7).  The  difficulty,  in  brief,  seemed  to  be  in  determining 
whether  the  reason  for  the  objection  rested  upon  the  theory  that  the  evidence 
was  given  in  obedience  to  the  requirements  of  a  subpoena,  and  was  tlierefore 
compulsory  and  objectionable,  as  requiring  a  prisoner  to  g^ve  evidence  which 
might  criminate  himself,  or  whether  it  was  based  upon  the  presumption  that  a 
prisoner  giving  evidence  in  relation  to  a  crime,  with  the  commission  of  which 
he  is  charged  or  suspected,  gives  it  under  such  influences  as  produce  an 
apprehension  of  danger  and  a  mental  disturbance,  rendering  it  unjust  to 
hold  him  responsible  for  what  he  says  while  subjected  to  such  influences. 
It  was  said  that  such  evidence  is  not  voluntary,  because  the  mind  being  con- 
fused and  agitated  by  the  apprehension  of  danger,  cannot  reason  with  coolness, 
and  will  naturally  resort  to  falsehood  to  escape  the  consequences  of  the  impend- 
iog  danger  {Hendriekson  v.  People,  supra ;  People  v.  McMahon,  supra), 

'*  The  effect  of  these  differences  was  to  cause  the  line  which  distinguished  ad- 
missible from  objectionable  confessions,  to  fluctuate  according  to  the  theory 
which  was  followed,  and  deprived  the  law  of  that  certainty,  and  prisoners  ac- 
cused of  crime  of  that  uniformity  of  protection  which  is  so  essential  to  justice. 
Without  discussing  or  referring  to  the  authorities  on  this  subject  at  length,  it 
may  be  said  that  the  following  propositions  were,  prior  to  the  adoption  of  the 
Criminal  Code,  well  settled  by  law  in  this  State :  1st.  That  all  confessions, 
material  to  the  issue,  voluntarily  made  by  a  party,  whether  oral  or  written  and 
however  authenticated,  were  admissible  as  evidence  against  him  on  a  trial  for 
a  criminal  offence  {People  v.  Wentz,  supra), 

2d.  It  was  no  objection  to  the  admissibility  of  such  confessions  that  they  had 
been  taken  under  oath  from  a  person  attending  before  a  coroner,  in  obedience  to 
a  sabpoena,  upon  an  inquiry,  conducted  pursuant  to  law,  into  the  causes  of  a 
homi^de  {Sendrickson  v.  People,  supra  ;   Teachout  v.  People,  supra), 

8d.  That  the  confession  or  declaration  soaght  to  be  given  in  evidence,  was  in 
writing,  and  purported  to  be  sworn  to,  was  no  objection  to  its  admissibility » 
unless  it  also  appeared  that  it  was  taken  before  a  magistrate  upon  a  judicial  in- 
vestigation against  the  person  accused  of  the  commission  of  the  crime. 

**  Parker,  J.,  in  Hendriekson  v.  People  (supra),  said,  in  relation  to  the  objection 
that  a  oonfc^ssion  was  not  taken  conformable  to  the  statute,  "  But  neither  is  the 
statute,  nor  were  the  common  law  rules,  of  which  it  was  declaratory,  applicable 
to  any  examination  except  that  of  a  person  brought  Isefore  a  magistrate  on  a 
chaise  of  crime.     All  other  examinations  are  classified  as  extra-judicial." 

"  The  provisions  of  the  Code  of  Criminal  Procedure,  regulating  the  mode  of 
takini^  and  authenticating  the  statements  of  prisoners  accused  of  crimes,  con- 
tained  in  sections  188-200,  inclusive,  refer  in  terms  only  to  the  judicial  exam- 
inations therein  provided  for,  regularly  instituted  before  one  of  these  magis- 
trates described  in  section  147,  for  the  examinations  of  criminals.    A  coroner  is 
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not  one  of  these  magistrates.  There  is  no  direct  evidence  in  the  case  that  the 
paper  oifered  was  sworn  to  by  the  defendant.  Such  fact  is  sought  to  be  infer- 
red, from  the  fact  that  in  the  body  of  the  paper  this  clause  is  inserted  :  '  The 
above  is  a  true  statement  in  every  respect,  to  which  I  swear,  and  I  make  the 
SBme  of  my  own  free  will.*  And  also,  because  it  purports  to  have  been 
'  taken '  before  the  coroner,  and  is  subscribed  by  him.  These  facts  furnish 
very  uncertain  evidence  that  the  defendant  was  sworn  to  such  statement. 

*'  The  only  witness  who  was  called  upon  to  testify  on  this  subject  was  officer 
Byrnes,  and  he  testified  positively  that  the  defeudant  was  not  sworn  by  the  cor- 
oner. But  assuming  that  this  paper  was  sworn  to  by  McGloin,  we  must,  within 
the  authorities  in  this  State,  come  to  the  conclusion  that  it  was  in  no  respect  a 
•compulsory  statement,  and  was  at  common  law  admissible  in  evidence  as  against 
him  on  his  trial. 

*'  The  Code  of  Criminal  Procedure  for  this  State  went  into  effect  September, 
1881,  and  contained  the  following  provision :  '  Section  395.  A  confession  of  a  de- 
fendant, whether  in  the  course  of  judicial  proceedings,  or  to  a  private  person,  can 
be  given  in  evidence  against  him,  unless  made  under  the  influence  of  fear  pro- 
duced by  threats,  or  unless  made  upon  a  stipulation  of  the  district  attorney  that 
he  shall  not  be  prosecuted  therefor  ;  but  it  is  not  suflicient  to  warrant  his  oon- 
Tiction,  without  additional  proof  that  the  crime  charged  has  been  committed.' 

**  The  crime  in  this  case  was  committed  after  the  Code  took  effect,  and  is  there- 
fore goYemed  by  its  provisions.  The  admissibility  of  the  evidence  in  contro- 
versy, under  this  statute,  there  being  no  proof  that  the  same  was  made  either 
under  the  '  influence  of  f^ar  produced  by  threats,'  or  upon  the  stipulation  re- 
ferred to  in  the  act,  is  beyond  question.  It  is  thus  found  that  neither  at  com- 
mon law,  nor  by  the  statute,  was  this  evidence  open  to  any  of  the  grounds  of 
objection  raised."  Ed. 


SUPREME  COURT. 

Rhode  Island,  187d. 


State  v.  Sutton  and  Capron. 

The  statute  allowing  peremptory  challeoges  gave  the  right  to  challenge  one  juror  out 
of  every  six,  to  "  either  party  *' —  held,  however  numerous  the  defendants  may 
be,  they  are  together  but  one  party  and  entitled  to  challenge,  peremptorily,  but 
one  in  six  of  the  jurors  called,  and  no  more.  It  was  so  in  regard  to  peremptory 
challenges  at  common  law.  The  right  was  not  g^ven  to  each  person,  but  to  the 
parties  defendant  capitally  charged,  and  if  more  than  one  person,  they  were  to 
join  in  the  challenges. 

It  was  proved  by  the  defendants,  that  Sutton  the  master  and  Capron  the  mate  of  the 
steamer  were  both  in  the  wheel-house  before  and  at  the  time  of  the  oollision^ 
and  the  refusal  of  the  court  to  direct  the  jury  to  return  a  verdict  of  not 
guilty  as  to  Capron,  the  mate,  on  the  ground  that  as  mate  he  was  subject  to  the 
orders  of  the  master,  and  he  must  be  presumed  to  have  acted  upon  hu  orders  ^ 
held,  to  be  correct. 
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The  oocnniAnds  of  the  master  would  furnish  no  justification  for  the  commission  of  any 
criminal  offence,  nor  could  the  servant,  the  mate  at  the  wheel,  excuse  himself, 
if,  seeing  that  life  was  in  danger  by  keeping  the  vessel  on  her  course,  by  the 
command  of  another,  suffered  the  fatal  consequences  to  follow  without  an 
effort  to  prevent  them. 

Payne  <fe  Oar  diner  y  for  defendants. 
ShiffieMy  for  the  State. 

Brayton,  C.  J.  The  indictment  in  this  case  in  substance 
charges,  that  the  djefendants,  Lloyd  Sntton,  then  the  cs^p- 
tain  of  a  certain  steamboat  called  the  What-cheer,  and  Paul 
Capron,  then  the  mate  of  said  steamboat,  said  steamboat 
being  then  navigated  upon  the  waters  of  Narragansett  Bay, 
did  feloniously  and  wilfully  propel  and  drive  said  steam- 
boat, and  cause  the  said  boat  to  be  propelled,  forced,,  and 
driven  against  and  upon  one  George  Cook,  and  thereby  gave 
unto  said  Cook  a  mortal  wound,  whereof  he  died,  and  did 
then  and  there  him,  the  said  George  Cook,  in  manner  and 
form  aforesaid,  feloniously,  unlawfully,  and  wilfully  kill  and 
slay. 

The  defendants  were  arraigned  and  put  to  plead,  and  sev- 
erally pleaded  not  guilty.  They  were  put  upon  trial 
together.  Before  the  empanelling  of  the  jury  to  try  the 
cause,  the  defendants  claimed  the  right  for  each  to  challenge 
peremptorily  two  jurors  of  the  twelve  called,  and  to  chal- 
lenge one  out  of  every  six  that  might  be  called.  The  court 
ruled  that  the  defendants,  both,  were  entitled  to  two  per- 
emptory challenges  only.  This  ruling  is  now  alleged  for 
error,  and  is  made  a  ground  for  a  new  trial. 

Peremptory  challenges  were  allowed  at  the  common  law 
in  capital  cases,  only  in/avorem  vitcB,  The  number  origin- 
ally allowed  was  thirty-five.  This  was  at  a  later  period  re- 
duced to  twenty,  and  such  was  the  law  here  down  to  the 
passage  of  the  act  hereinafter  referred  to.  No  peremptory 
challenges  were  allowed  in  offences  less  than  capital,  nor 
were  any  such  allowed  in  any  civil  case.  In  order  to 
remedy  what  was  deemed  to  be  an  evil,  considering  the 
large  number  allowed  to  be  challenged  without  assigning 
any  cause,  and  to  enable  parties  in  lesser  offences  and  in 
civil  cases  to  have  in  a  limited  degree  this  right  of  challenge. 
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by  section  33  of  chapter  172  of  the  Revised  Statutes,  it  was 
provided  that  ''either  party"  in  a  civil  action,  or  in  any  • 
criminal  proceeding,  may,  at  or  before  the  time  when  the 
jary  is  called  for  the  trial  of  the  cause,  challenge,  in  writ- 
ing, addressed  to  the  clerk  of  the  court,  any  jurors  not  ex- 
ceeding one  in  six,  without  alleging  or  showing  any  cause 
therefor ;"  and  by  section  17  of  chapter  222  of  the  Statutes, 
it  was  enacted  that  ''no  peremptory  challenge  to  jurors 
shall  be  allowed  to  any  person  indicted  and  tried  for  either 
of  the  crimes  mentioned  in  the  twelfth  section  of  this  chap- 
ter, or  for  any  crime  or  oflfence,  other  than  as  are  allowed 
by  law  in  all  cases  civil  or  criminal." 

The  crimes  mentioned  in  section  12  were  treason,  murder, 
robbery,  rape,  arson,  and  burglary,  all  formerly  capital 
offences,  so  that  in  none  of  these  could  peremptory  chal- 
lenges be  made,  except  as  provided  by  section  33  of  chapter 
172  of  the  Revised  Statutes.  Crimes  of  every  degree  and 
all  civil  causes  were  put  upon  the  same  footing,  and  chal- 
lenges given  to  either  party  in  all  alike. 

The  statute  allowing  peremptory  challenges  as  it  now 
stands,  gives  the  right  to  challenge  one  juror  out  of  every 
six  in  all  civil  cases,  to  either  party,  plaintiff  or  defendant, 
and  there  are  but  two  parties.  However  numerous  the  de- 
fendants may  be,  they  are  together  but  one  party,  and  so  of 
plaintiffs.  Together  they  may  challenge  one  in  six  of  the 
jurors  called,  and  no  more. 

It  was  so  in  regard  to  peremptory  challenges  at  common 
law.  The  right  was  not  given  to  each  person,  but  to  the 
parties  defendant  capitally  charged,  and  if  more  than  one 
person,  they  were  to  join  in  the  challenge  {pharnock^^ 
Case,  3  Salk.  81). 

It  is  quite  evident  that  were  the  challenges  allowed  to 
each  person,  were  there  as  many  as  six  of  them,  each  juror 
called  might  be  challenged,  and  it  would  be  impossible  to 
empanel  a  jury. 

We  think  the  ruling  furnished  no  ground  for  a  new  trials 
and  is  not  erroneous. 

After  the  government  had  submitted  their  testimony  and 
rested  their  case,  the  defendants  moved  the  court  to  direct 
the  jury  to  return  a  verdict  of  not  guilty,  assigning  as  & 
reason  that  there  was  no  evidence  that  either  defendant  was 
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in  charge  of  the  steamer  at  the  time  of  the  fact  charged. 
*rbi8  the  court  refused  to  do,  being  of  opinion  that  there 
was  evidence  for  the  jury  to  weigh.  Under  these  circum- 
stHDces  the  court  could  not  properly  direct  a  verdict,  and  it 
can  be  no  ground  for  a  new  trial  that  they  did  not.  The 
defendants,  had  they  declined  to  put  in  any  evidence  in  de- 
fence, might  have  submitted  their  case  upon  the  evidence  of 
the  State,  and  were  the  evidence  not  sufficient  to  warrant 
a  conviction,  the  jury  would  probably  have  returned  a  ver- 
dict of  not  guilty,  and  had  they  returned  a  verdict  of  guilty 
against  the  defendants,  they  might,  as  they  do  now,  move 
for  a  new  trial  because  the  verdict  was  against  the  evidence. 

The  court  having  denied  the  motion  of  the  defendants, 
they  entered  upon  their  defence,  and  put  in  evidence  upon 
the  absence  of  which  their  motion  was  based,  by  proving 
that  Sutton  was  the  master  of  the  steamer,  and  Capron  the 
mate,  and  that  they  were  both  in  the  wheel-house  before 
and  at  the  time  of  the  collision,  and  they  now  moved  that 
the  court  direct  the  jury  to  render  a  verdict  of  not  guilty  as 
to  Capron,  the  mate,  assigning  as  a  reason  that  he  as  mate 
was  subject  to  the  orders  of  the  master,  and  must  be  pre- 
sumed to  have  acted  from  his  orders.  This  motion  was  also 
refused,  because  the  commands  of  the  master  would  furnish 
no  justification  for  the  commission  of  any  criminal  offence, 
nor  could  the  servant,  the  mate  at  the  wheel,  excuse  him- 
self, if,  seeing  that  life  was  in  danger  by  keeping  the  vessel 
on  her  course,  he  disregarded  it  by  command  of  another, 
and  suffered  the  fatal  consequences  to  follow  without  an 
effort  to  prevent  them. 

The  next  ground  for  a  new  trial  is  a  sentence  taken  from 
the  charge  to  the  jury.  The  sentence  is  not  fortunately  ex- 
pressed, and  doubtless  might  mislead  if  isolated  from  its 
context.  But  we  do  not  think  the  court,  in  uttering  it, 
meant  to  do  more  than  reaffirm  the  ruling  already  made, 
that  the  relation  of  inferior  and  superior  existing  between 
the  defendants  was  not  necessarily  and  of  itself  a  ground  of 
acquittal  for  the  inferior.  It  is  plain  the  court  did  not  mean 
to  say  that  this  relation  was  not  a  circumstance  to  be  con- 
sidei^  by  the  jury  in  connection  with  other  circumstances, 
for  the  contrary  was  said  in  that  part  of  the  charge  which 
immediately  preceded,  and  the  jury  were  very  fully  in- 
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structed  that  they  were  to  consider,  in  passing  upon  the 
question  of  the  guilt  of  Capron,  the  fact  that  he  was  a  sub- 
ordinate, and  as  such  bound  to  obey  his  superior,  in  so  far 
as  he  could  without  violating  the  law.  It  is  also  quite  plain 
that  the  counsel  for  the  defendants,  in  listening  to  the 
charge,  did  not  suppose  the  sentence  in  question  afforded 
any  new  ground  of  exception,  for  they  did  not  then  express 
any  dissatisfaction  with  it.  It  is  hardly  reasonable  to  sup- 
pose that  the  defendant  Capron  can  have  been  prejudiced 
by  an  expression  which  did  not,  when  it  was  uttered,  and 
when  the  impression  which  the  jury  would  be  likely  to  re- 
ceive from  it  would  be  most  obvious,  attract  the  attention 
of  his  counsel  as  prejudicial  to  him.  Indeed,  the  fact  that 
no  exception  was  then  taken,  is  of  itself  a  ground  for  refus- 
ing a  new  trial ;  but  for  the  reasons  suggested,  we  do  not 
think  that,  in  justice  to  the  defendant  Capron,  any  new  trial 
is  required  on  this  ground.  The  material  ground  for  a  new 
trial,  therefore,  is  the  sixth,  namely,  that  the  verdict  is 
against  the  evidence  in  the  case. 

Without  going  into  a  detail  of  the  evidence  submitted  by 
the  State  and  by  the  defendants  to  the  jury,  we  may  say 
that  in  regard  to  Sutton,  the  master  of  the  steamer,  it  ap- 
pears from  the  evidence  that  he  was  in  the  wheel-house, 
where  every  proper  direction  might  be  given,  and  where  he 
might  also  act  if  his  orders  were  not  obeyed  to  the  letter. 
The  jury  might  well  judge  if  they  found  the  collision  wa& 
from  gross  negligence,  that  the  master  was  chargeable  with 
it ;  and  the  jury  might  well  enough  have  foqnd  that  the  col- 
lision did  take  place  in  consequence  of  gross  inismanagement 
of  the  steamer,  in  neglecting  to  change  the  course  of  the 
vessel  until  it  was  too  late  to  avoid  disaster.  Capron,  though 
he  was  not  the  master,  yet  had  the  conduct  of  the  steamer. 
He  was  at  the  wheel  to  direct  her  course.  He  was  bound 
to  be  vigilant,  to  watch  and  to  guard  against  any  danger,  to 
avoid  any  collision,  either  to  endanger  tlie  vessel  or  her 
passengers  or  others  sailing  upon  the  bay,  upon  her  track 
or  across  it.  This  was  his  especial  duty.  The  jury  must 
have  been  satisfied  that  he  saw  the  danger  before  him  ;  that 
had  he  been  commanded,  his  duty  in  the  emergency  would 
not  allow  him  to  obey  ;  and  thus  he  had  no  sufficient  excuse 
for  keeping  on  his  dangerous  course.     And  had  he  attem  pted 
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to  change  the  coarse  of  the  vessel  agaiast  the  will  of  the 
master,  it  must  have  been  made  apparent  to  some  one  or 
more  on  board. 

We  cannot  say  the  jury  did  not  carefully  weigh  all  the 
evidence  on  this  point,  nor  can  we  see  that  they  must  or 
ought  to  have  had  reasonable  doubt  of  the  guilt  of  the 
defendants. 

Exceptions  overruled,  motion  for  a  new  trial  denied. 


COURT  OF  APPEAIS. 

New  York,  1870. 


Brandon  v.  The  People. 

Oithe  trial  the  defendant  offered  herself  as  a  witness  in  her  own  behalf,  and  waa 
Bwom.  On  the  crosa-ezamination  she  was  asked  the  question,  "  Haye  yon  ever 
heea  arrested  before  for  theft  V  The  defendant's  counsel  objected  to  the  ques- 
tion on  the  ground  that  "  the  district  attorney  had  no  right  to  attack  this 
woman's  character,  the  prisoner  not  having  put  her  character  in  issue."  The 
objectioii  was  overruled.  Held^  that  the  question  was  a  proper  one,  and  no  sug- 
gestion of  privilege  being  made,  the  objection  was  properly  overruled. 

WUliam  F.  Kintzing^  for  prisoner. 

Samuel  B.  Oarviriy  for  the  people. 

Hunt,  J.  The  question  complained  of  was  put  to  the 
witness  for  the  purpose  of  impairing  her  credibility  as  a 
witness.  It  has  been  the  practice  in  the  courts  of  this  State, 
from  a  very  early  period,  to  permit  questions  of  this  char- 
acter to  be  put  to  the  witness,  and  for  the  purpose  indicated 
(1  Denio,  280 ;  4  id.  502  ;  6  Hill,  144).  Its  abuse  is  guarded 
against  in  two  modes.  1.  By  the  privilege  of  the  witness  to 
decline  to  answer  any  question  which  may  disgrace  him,  or 
may  tend  to  charge  him  as  a  criminal.  2.  By  the  power  of 
the  court  of  its  own  motion  to  prohibit  an  unreasonable  or 
oppressive  cross-examination.  In  The  Oreat  Western 
Turnpike  Company  v.  Loomis  (32  N.  Y.  127),  it  was  earn- 
estly contended  that  the  court  had  no  power  itself  to  ex- 
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elude  such  evidence,  and  that  it  could  only  be  excluded 
when  the  witness  claimed  his  privilege.  It  was  held,  that 
the  court  could  exercise  the  power  in  its  discretion.  The 
evidence  was  conceded  to  be  competent  in  its  character,  the 
question  being  simply,  as  to  the  extent  to  which  it  should 
be  carried.  In  his  points,  the  counsel  for  the  plaintiff  in 
error,  in  the  case  now  before  us,  concedes  this  authority,  but 
contends,  'Uhat  this  disci^tion  has  been  abused  to  such  an 
extent  as  to  justify  the  court  in  interfering,  and  also  that 
the  rule  is  changed  in  cases  where  the  party  is  a  witness  in 
in  his  own  behalf."  The  suggestion  of  an  abuse  of  author- 
ity is  entitled  to  no  consideration  on  the  facts.  I  do  not 
inquire,  therefore,  whether  we  have  power  to  consider  the 
question  of  abuse  under  any  circumstances,  or  in  what 
manner. 

The  defendant  invokes  the  aid  of  the  legal  principle,  that 
on  a  criminal  trial,  the  character  of  the  defendant  cannot  be 
attacked  by  the  public  prosecutor,  unless  the  defendant 
himself  first  draws  it  into  controversy,  and  that  although 
the  defendant  here  may  have  been  a  thief,  she  is  nevertheless 
entitled  to  be  judged  by  the  same  rules  of  evidence  and  of 
law,  which  are  applied  to  the  most  virtuous  person.  These 
principles  are  quite  correct  (Wharton  Am.  Cr.  Law,  5th  ed. 
p.  824;  6  Parker's  Cr.  R.  105).  The  defendant,  however, 
appeared  before  the  court  below  in  a  double  capacity,  that 
of  an  accused  party  on  trial,  and  that  of  a  witness.  As  an 
accuised  party  on  trial,  she  was  entitled  to  the  application 
of  the  rule,  that  her  character  could  not  be  attacked,  un- 
less she  herself  opened  the  question.  She  had  the  benefit 
of  it,  as  the  district  attorney  opened  and  closed  his  case 
without  allusion  to  her  character.  She  however  chose  to 
avail  herself  of  the  statute  of  1869,  which  permitted  herself 
a  ''competent  witness"  in  this  case.  She  was  not  com- 
pelled to  take  this  position,  the  statute  declaring  that  the 
failure  to  testify  should  not  create  any  presumption  against 
her  (Stat,  supra).  She  elected,  however,  to  make  herself  a 
witness.  She  became  and  was  a  competent  witness.  For 
this  purpose,  she  left  her  position  as  a  defendant,  and  while 
upon  the  stand,  was  subject  to  the  same  rules,  and  called 
upon  to  submit  to  the  same  tests  which  could  by  law  be 
applied  to  other  witnesses.    Her  statements  were  made  to  the 
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jury  under  the  solemnity  of  an  oath.  In  theory  of  law, 
this  gave  greater  weight  to  her  narration  than  if  she  had 
placed  her  simple  declaration  before  the  jury,  unaccompa- 
nied by  her  oath.  She  cannot  claim  the  advantages  of  the 
position  of  a  witness,  and  at  the  same*  time  avoid  its  duties 
and  responsibilities.  If  one  so  testifying  should  testify  to 
a  wilful  falsehood  on  a  material  point,  I  cannot  doubt  that 
the  oflFence  would  be  perjury.  The  character  of  the  party 
in  the  same  cause  would  afford  no  defence  to  such  an  accu- 
sation. In  the  minor  effect  of  being  subject  to  a  like  cross- 
examination  with  other  witnesses,  the  rule  is  the  same. 
The  question  was  a  proper  one,  and  no  suggestion  of  privi- 
l^e  being  made,  the  objection  was  properly  overruled. 

The  question  in  Newcomb  v.  Oriswold  (24  N.  Y.  R.  298), 
was  entirely  different  from  the  present.  There  was  no  ques- 
tion of  an  actual  conviction  here,  and  the  point  whether  the 
offence  could  be  proved  by  a  verbal  answer,  or  whether  the 
record  should  be  introduced,  did  not  arise.  The  defendant 
was  inquired  of  simply  whether  she  had  before  been  arrested 
for  theft.  Neither  was  the  attention  of  the  court  or  the 
opposite  counsel  called  to  the  question  of  the  manner  of 
proof,  by  record  or  otherwise. 

The  judgment  should  be  affirmed. 

Inoalls,  J.  By  the  following  statute,  passed  May  7th, 
1869,  the  plaintiff  in  error  was  rendered  a  competent  witness 
in  her  own  behalf : 

"  Section  1.  In  the  trial  of  all  indictments,  complaints,  and 
other  proceedings,  against  persons  charged  with  the  com- 
mission of  crimes  or  offences,  and  in  all  proceedings,  in  the 
nature  of  criminal  proceedings,  in  any  and  all  courts,  and 
before  any  and  all  officers,  and  persons  acting  judicially,  the 
person  so  charged  shall,  at  his  own  request,  but  not  other- 
wise, be  deemed  a  competent  witness.  But  the  neglect  or  re- 
fusal of  any  such  person  to  testify  shall  not  create  any 
prejudice  against  him." 

When  the  plaintiff  in  error  voluntarily  availed  herself  of 
the  benefit  of  this  statute,  by  becoming  a  witness,  she  be- 
came subject  to  the  same  rules  of  examination  as  any  other 
witness. 

The  following  question  was  put  to  the  witness  on  cross- 
Vol.  L  14 
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examination:  "Have  you  ever  been  arrested  before  for 
theft?"  The  counsel  for  the  prisoner  objected  to  the  ques- 
tion on  the  ground,  that  the  district  attorney  had  no  right 
to  attack  the  character  of  the  prisoner,  she  not  having  put 
her  character  in  issue.  The  objection  was  overruled,  and 
the  counsel  for  the  prisoner  excepted.  The  question  was 
one  which  the  court,  in  the  exercise  of  its  discretion,  had  a 
right  to  allow  to  be  put  and  answered  {Le  Beau  v.  The 
People,  34  N.  Y.  223 ;  O.  W.  T,  Co.  v.  Loomis,  32  id.  127). 
The  witness  did  not  claim  that  she  was  privileged  from  an- 
swering the  question,  on  the  ground  that  it  would  tend  to 
disgrace  her.  Hence  the  case,  cited  by  the  counsel  for  the 
plaintiff  in  error  {Lohman  v.  The  People,  1  N.  Y.  380), 
does  not  apply  to  this  case.  I  perceive  no  ground  for  dis- 
turbing the  decision  of  the  General  Term.  The  judgment 
should  be  affirmed,  and  the  record  and  proceedings  remitted 
to  the  court  of  General  Sessions  of  the  city  and  county  of 
New  York. 

LoTT,  J.  Was  also  for  affirmance,  on  the  ground  that 
the  objection  did  not  raise  the  point  that  the  record  should 
be  proved. 

All  for  affirmance.  Judgment  affirmed. 

NOTB. —  The  above  criminal  action  was  decided  when  the  statute  of  1869  was 
in  force.  This  statute  was  as  follows  :  **  Section  1.  In  the  trial  of  all  indict- 
ments, complaints,  and  other  proceedings,  against  persons  charged  with  the 
commission  of  crimes  or  offences,  and  in  all  proceedings,  in  the  nature  of  crimi- 
nal proceedings,  in  any  and  all  courts,  and  before  any  and  all  officers,  and  per- 
sons acting  judicially,  the  person  so  charged  shaU,  at  his  own  request,  but  not 
otherwise,  be  deemed  a  competent  witness.  But  the  neglect  or  refusal  of  any 
such  person  to  testify  shall  not  create  any  prejudice  against  him."  For  the 
decisions  of  the  courts  relating  to  this  statute,  see  Adams  v.  TJie  People^  9  Hun, 
89  ;  Pe<yple  v.  Moett,  23  Hun,  454  ;  Connors  v.  The  Peaple,  50  N.  Y.,  240  ;  JNTew- 
man  v.  T?ie  People,  63  Barb.,  680 ;  Stover  v.  The  People,  66  N.  Y.,  316  ;  People 
Y.  Casey,  72  N.  Y.,  394 ;  People  v.  Crapo,  76  N.  Y.,  288. 

The  legislature  repealed  the  statute  of  1869,  and  in  its  place  we  now  have 
sections  392  and  898  of  the  Code  of  Criminal  Procedure,  and  section  714  of  the 
Penal  Code. 

Section  892 of  the  Code  of  Criminal  Procedure  is  as  follows :  "The  rules  of 
evidence  in  civil  cases  are  applicable  also  to  criminal  cases^  except  as  otherwise 
provided  in  this  Code."  Section  898,  same  code,  is  as  follows  :  "  The  defendant 
in  all  cases  may  testify  as  a  witness  in  his  own  behalf,  but  his  neglect  or  refusal 
to  testify  does  not  create  any  presumption  against  him." 

Section  714  of  the  Penal  Code  is,  as  follows  :  "A  person  heretofore  or  here- 
after convicted  of  any  crime  is,  notwithstanding,  a  competent  witness  in  any 
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caase  or  proceeding,  civil  or  criminal,  bat  the  conviction  may  be  proved  for  the 
purpose  of  effecting  the  weight  of  his  testimony,  either  by  the  record,  or  by  hin 
cross-examination,  upon  which  be  must  answer  any  proper  question  relevant  to 
that  inquiry  ;  and  the  party  cross-examining  is  not  concluded  by  the  answer  to 
such  question." 

hi  the  case  of  People  v.  McGloin  (1  N.  Y.  Crim.  Rep.,  at  page  159),  the  Court 
of  Appeals  construed  the  meaning  of  section  832  of  the  Code  of  Civil  Procedure 
in  connection  with  section  714  of  the  Penal  Code.     In  discussing  the  subject 
Chief  Justice  Ruger  says  :    '*  One  Frederick  Banfield  was  called  as  a  witness  by 
ihe  people  on  the  trial,  and  gave  material  evidence  against  the  derendf^pt.     Upon 
cross-examination,  he  testified  that  he  had  been  arrested  and  convicted  of  the 
crime  of  grand  larceny,  and  that  he  had  been  sent  to  the  State  prison  for  the 
period  of  eighteen  months.     That  he  was  also  convicted  of  the  crime  of  burglary, 
and  sentenced  therefor  in  a  court  of  general  sessions  to  the  penitentiary  for  the 
term  of  three  and  one-half  years.     No  objection  was  taken  to  this  testimony, 
neither  was  a  motion  made  to  strike  it  out  on  the  trial.     The  question  as  to  the 
competency  of  Banfield,  as  far  as  can  be  seen  from  the  record,  was  first  xaised 
at  the  general  term.     If  the  question  had  been  raised  upon  the  trial,  non  ecnsUU, 
but  that  the  people  might  have  shown  a  pardon,  and  thus  restored  the  compe- 
tency of  the  witness.     It  is  quite  clear  that  no  error  was  committed  at  the  trial 
with  respect  to  this  evidence,  and  we  might  well  decline  to  disturb  the  judg- 
ment on  account  of  the  objection  so  raised  to  Banfield's  competency.     Its  con- 
sideration here  is  permissible  only  in  view  of  that  portion  of  section  527  of  the 
Code  of  Criminal  Procedure,  which  reads  as  follows  :  "  And  the  appellate  court 
may  order  a  new  trial  if  it  be  satisfied  that  the  verdict  against  the  prisoner  was 
against  the  weight  of  evidence  or  against  law,  or  that  justice  requires  a  new 
trial,  whether  any  exception  shall  have  been  taken  or  not  in  the  court  below." 
The  plaintiff  in  error  would  seem  to  have  no  legal  right  to  a  review  of  this  ques- 
tion in  this  court.     Inasmuch  as  Banfield  gave  important  and  material  evidence 
against  the  defendant,  which  might,  and  probably  did,  influence  the  finding  of 
the  jury  ;  if  for  any  reason  such  evidence  could  be  legally  excluded  on  a  new 
trial,  it  might  possibly  be  claimed  that  justice  in  his  case  required  such  trial. 
It  therefore  becomes  competent  for  us  to  examine  the  validity  of  the  objection 
now  raised  to  Banfield's  competency.     It  is  claimed  that  Banfield  was  rendered 
incompetent  to  testify  as  a  witness  in  the  case,  by  virtue  of  the  provisions  of 
section  43,  title  7,  8d  vol.  of  the  Revised  Statutes,  Banks'  6th  ed.,  the  essential 
portions  of  which  read  as  follows  : 

"  No  person  sentenced  upon  a  conviction  for  felony  shall  be  competent  to  tes- 
tify in  any  cause,  matter  or  proceeding,  civil  or  criminal,  unless  he  be  pardoned 
by  the  Governor  or  by  the  legislature,  except  in  the  cases  specially  provided  by 
law."  It  is  claimed  that  section  832  of  the  Code  of  Civil  Procedure,  which  wuh 
in  force  at  the  time  of  the  commission  of  this  crime,  and  which  reads  as  follows  : 
"A  person  who  has  been  convicted  of  a  crime  or  misdemeanor  is,  notwithstand- 
ing, a  competent  witness  in  a  civil  or  criminal  action,  or  special  proceeding, 
bat  the  conviction  may  be  proved  for  the  purpose  of  affecting  the  weight  of 
his  testimony,  either  by  the  record  or  by  his  cross-examination,  upon  which 
he  most  answer  any  question  relevant  to  that  inquiry ;  and  the  party  cross- 
examining  him  is  not  concluded  by  his  answer  to  such  question,"  does  not  restore 
the  competency  of  the  witness,  because  the  disqualification  imposed  by  the  fore- 
going section  of  the  Revised  Statutes,  follows  only  upon  a  "  sentence  based 
upon  a  conviction  for  a  felony,"  whereas  the  subsequent  enabling  statute  em- 
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bodied  in  section  832  of  the  Code  of  Civil  Procedure,  relieves  onlj  those  who 
have  been  disqualified  by  a  conviction  of  a  crime  or  misdemeanor,  leaving,  as  it 
is  claimed,  those  who  have  been  tried,  convicted  and  sentenced,  still  subjest  to 
the  exclusion  pronounced  by  the  Revised  Statutes.  It  is  hardly  conceivable  that 
this  construction  can  be  seriously  urged.  Both  at  common  law  and  by  statute, 
a  witness  becomes  disqualified,  only  after  sentence  rendered  upon  a  conviction 
for  felony.  {People  v.  Wdpple,  9  Cow.,  707  ;  People  v.  Herrick,  13  Johns.,  82.) 
"  When  it  Is  considered  that  a  mere  conviction,  not  followed  by  a  sentence, 
never  worked  a  disability,  it  will  be  seen  that  the  construction  contended  for  by 
the  plaii^iff  in  error  would  deprive  section  832  of  the  Code  of  Civil  Procedure, 
as  well  as  section  714  of  the  Penal  Code,  of  any  meaning  or  effect  whatever. 
One  of  the  most  familiar  rules  for  the  construction  of  statutes  requires  that  not 
only  some  effect  should  be  given  to  all  acts  of  the  legislature,  if  capable  of  such 
interpretation,  but  that  effect  must  be  given,  if  possible,  to  all  of  the  language 
employed.  (New  York  and  Brooklyn  Bridge,  72  N.  Y.,  527.)  The  language 
used  in  section  832  to  describe  the  object  to  be  intended  to  be  accomplished,  is 
that  which  has  obtained  invariable  usage,  not  only  in  the  reports,  but  with  text- 
writers,  and  is  there  used  according  to  the  signification  given  to  it  by  legal 
writers.  It  was,  therefore,  a^  accurate  legal  description  of  such  a  disqualifica- 
tion to  say  that  it  is  produced  by  a  c<$nviction  of  a  felony.  It  is  the  depravity 
of  nature  evidenced  by  the  conviction,  that  creates  the  disability  ;  and  is  the 
only  cause  of  that  disability.  "  It  is  the  infamy  of  the  crime,  and  not  the  nature 
of  the  punishment  which  destroys  competency."  (1  Wha/rton*8  Orim.  L.,  §  760.) 
"  While  the  terms  '  disqualified  by  a  sentence  for  crime '  or  similar  words,  are 
never  found  in  the  text-books  or  reports,  the  language  used  in  section  832  is 
invariably  employed  to  describe  the  disability  referred  to.  {Jackson  v.  OAom,  2 
Wend.,  555  ;  13  Johns.,  82,  mpra  ;  HUts  v.  Cohin,  14  Johns.,  182.) 
'  "The  disqualification,  though  entirely  based  upon  the  conviction,  yet  Sji  order 
to  preclude  the  possibility  that  the  conviction  may  have  been  nullified  by  a  mo- 
tion in  arrest  or  other  proceeding,  is  by  the  Revised  Statutes,  required  to  be 
'followed  by  a  sentence  in  order  to  become  effectual.  There  is  not  one  disquali- 
fication produced  by  a  conviction,  and  another  by  a  sentence,  but  both  conviction 
and  sentence  together  produce  one  and  the  same  disqualification.  The  removal 
and  cause  of  disqualification  necessarily  restores  the  competency  of  the  witness, 
without  reference  to  the  fact  as  to  whether  he  was  sentenced  or  not.  It  was 
evidently  Ijie  intention  of  the  legislature  to  remove  the  disqualification  in  ques- 
tion, and  it  is  our  duty  in  construing  this  statute,  to  give  effect  to  that  intention. 
From  the  irreconcilable  repugnancy  which  exists  between  these  acts,  the  infer- 
ence inevitably  follows,  that  the  provisions  of  the  Revised  Statutes  were 
intended  to  be  repealed  by  the  enactment  of  the  Code  of  Civil  Procedure.  We 
are  therefore  of  the  opinion  that  no  reason  exists  for  granting  a  new  trial  upon 
this  ground."— Ed. 
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Rhode  Island,  1872. 


State  v.  Smith. 

11i«  defSBDcbuot  was  indicted  for  violating  the  following  statate  :  "  Whoever  8ell%  or 
exchangee,  or  has  in  hia  posseeeion  with  intent  to  sell  or  exchange,  or  offer  for 
sale  or  exchange,  adulterated  milk,  or  milk  to  which  water  or  any  foreign  sub- 
stance has  been  added,  nhall  for  each  offence  be  punished  by  a  fine  of  not  less 
than  twenty,  nor  more  than  one  hundred  dollars." 

On  the  trial  the  counsel  for  the  defendant  requested  the  court  to  charge  the  jury, 
"  that  in  order  to  convict  the  defendant  there  must  be  proof  that  adnlterated 
milk,  or  milk  to  which  water  or  any  foreign  substance  had  been  added,  was  in 
poesession  of  the  defendant,  proof  tiiat  it  was  in  the  possession  of  his  servant  is 
not  sufficient." 

Tlie  court  refused  to  comply  with  this  request,  and  the  defendant  excepted.  The 
oonrt  holding  that  the  request  meant  to  ask  the  judge  to  charge  that,  in  order 
to  convict  the  defendant,  it  was  necessary  for  the  people  to  prove  something  more 
than  the  mere  fact  that  the  milk  was  in  the  possession  of  a  person  who  was  the 
defendant's  servant,  thinks  that  the  judge  should  have  instructed  the  jai;y  that 
proof  of  possession  by  the  servant  was  not  sufficient  to  convict  the  defendant. 

The  judge  refused  to  charge  the  jury,  on  request  of  defendant,  that  there  must  be 
evidence  of  a  guilty  intent  on  the  part  of  defendant,  and  of  a  guilty  knowledge, 
in  order  to  convict ;  A«2i,  that  such  refusal  was  correct  A  defendant  could  be 
convicted  under  {his  statute,  although  he  had  no  knowledge  of  the  adulteration ; 
the  intent  of  the  legislature  being,  that  the  seller  of  milk  should  take  upon 
himself  the  risk  of  knowing  that  the  article  he  offers  for  sale  is  not  adulterated. 

Miner  &  CooJce^  for  defendant. 

WiUard  Sayles^  Attorney- General,  for  State. 

DuRFEE,  J.  The  defendant  has  been  found  guilty  on  an 
indictment  charging  that  wilfully  and  unlawfully  he  did 
have  in  his  possession  with  intent  to  sell  and  exchange,  and 
did  offer  for  sale  and  exchange,  certain  adulterated  milk, 
to  which  water  and  other  foreign  substances  had  been  added. 

On  the  trial  in  the  Court  of  Common  Pleas  the  counsel 
for  the  defendant  requested  the  court  to  charge  the  jury, 
''  that  in  order  to  convict  the  defendant  there  must  be  proof 
that  adulterated  milk,  or  milk  to  which  water  or  any  foreign 
substance  had  been  added,  was  in  the  possession  of  the  de- 
fendant, proof  that  it  was  in  the  possession  of  his  servant  is 
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not  siiflBcient."  The  court  refused  to  comply  with  this 
request,  and  the  defendant  excepted. 

If  the  counsel  meant  by  this  request  that  the  defendant 
could  not  be  lawfully  convicted  witliout  proof  that  the  milk 
was  in  his  own  immediate  possession,  we  think  the  court  did 
not  err  in  refusing  to  comply  with  it.  But  if  he  meant  not  sim- 
ply this,  but  also,  as  the  closing  woi-ds  seem  to  import,  that 
in-order  to  convict  the  defendant  it  was  necessary  for  the 
government  to  prove  something  more  than  the  mere  fact 
that  the  milk  was  in  the  possession  of  a  person  who  was  the 
defendant's  servant.  The  exception  raises  a  question  which 
is  entitled  to  more  careful  consideration.  Giving  the  request 
this  meaning,  as  we  are  inclined  to  do,  the  refusal  would 
have  left  the  jury  to  suppose  that  the  defendant  could  be 
convicted  upon  the  mere  proof  that  the  milk  was  found  for 
sale  in  the  possession  of  his  servant,  without  any  evidence 
to  show  that  it  was  there  with  his  consent  or  direction. 
Could  a  verdict  rendered  against  the  defendant,  under  such 
a  view  of  the  law,  be  sustained  ? 

As  a  general  rule,  a  master  is  not  answerable  for  the 
criminal  acts  of  his  servant,  unless  such  acts  were  done  by 
the  servant,  not  only  while  in  his  service,  but  also  in  pursu- 
ance of  his  commands,  or  at  least  with  hjs  acquiescence 
{Rex  V.  Huggins^  2  Stra.  882  ;  Bishop  on  Grim.  Law,  §§  393, 
403).  .To  this  rule  certain  exceptions  have  been  mAde  in  the 
case  of  libel  (Hex  v.  Outch^  Moody  &  M.  433) ;  of  nuisance 
( The  Queen  y.  Stephen^  Law  Rep.  1 Q.  B.  702) ;  in  a  case  where 
the  master  was  engaged  in  the  business  of  harboring  or  con- 
cealing smuggled  goods,  and  the  servant  did  an  illegal  act 
in  furtherance  of  the  business  {AtCy-Oen.  v.  Liddon,  1  C 
&  J.  219) ;  and  in  a  case  where  a  master  baker  directed  the 
adulteration  of  his  brt)bd  with  alum,  and  his  servant  used 
alum  to  such  an  extent  as  to  make  his  bread  unwholesome, 
{T?i€  Kingy.  Dixon^  3  M.  &  S.  11).  But  we  do  not  find 
among  the  exceptions  to  the  rule  any  case  which  is  similar, 
in  all  respects,  to  the  case  now  before  us. 

In  The  State  v.  Dawson  (7  Miss.  380),  the  defendant  was 
indicted  under  a  statute  prohibiting  any  shop  keeper,  trader, 
or  other  person  from  purchasing,  by  himself  or  any  other 
person,  directly  or  indirectly,  corn,  rice,  &c.,  from  any- 
slave  not  having  a  ticket  or  permit  to  deal  in  them.     It  ap- 
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peared  on  the  trial  that  the  defendant  kept  a  retail  store, 
arid  that  a  slave  had  been  seen  delivering  corn  to  his  clerk, 
who  had  the  care  of  the  store.  The  court  held  the  evidence 
insufficient  to  convict  the  defendant,  there  being  no  proof 
that  he  was  cognizant  of  the  act  of  his  clerk,  or  that  he  had 
given  any  general  order  or  direction  in  pursuance  of  which 
llie  act  was  done.  In  Hipp  v.  77ie  Staie^  5  Blackf.  149,  an 
innkeeper  was  indicted  for  selling  whisky,  in  violation  of 
a  statute,  to  a  man  who  was  intoxicated.  It  appeared  that 
the  sale  was  made  by  a  person  who  acted  as  barkeeper,  and 
the  court  charged  the  jury  that,  if  the  sale  was  made  by  a 
person  left  by  the  defendant  in  his  tavern  as  barkeeper,  the 
defendant  should  be  convicted,  even  though  the  sale  was 
without  his  knowledge.  But  upon  motion  for  a  new  trial 
it  was  held  that  the  charge  was  erroneous,  there  being  no 
proof  that  the  sale  was  pursuant  to  any  direction  from  the 
defendant.    And  see  Barnes  v.  The  State^  19  Conn.  398. 

If,  under  the  statute  under  which  this  indictment  has 
been  found,  a  master  can  be  convicted  upon  the  mere  proof 
of  possession  with  intent  to  sell  or  exchange  by  his  servant, 
then  the  master  may  be  punished  for  an  act  in  which  he  not 
only  did  not  participate,  but  which  was  done  contrary  to 
his  orders,  and  for  the  servant's  own  private  gain.  We  are 
not  prepared  to  adopt  this  view  of  the  statute.  In  order 
to  charge  the  master,  where  the  milk  is  found  in  possession 
of  a  servant,  we  think  there  should  be  evidence,  in  addition 
to  the  proof  of  possession  for  sale  or  exchange  by  the  ser- 
vant, that  the  servant  in  having  it  so  for  sale  or  exchange  was 
acting  for  and  in  pursuance  of  the  will  of  the  master,  and 
that  such  being  the  proof,  the  master  might  be  convicted,  for 
in  such  a  case  the  possession  of  the  servant  is  in  law  the  pos- 
session of  the  master.  We  think,  therefore,  that  the  court 
should  have  instructed  the  jury  that  proof  of  possession  by 
the  servant  was  not  sufficient  to  convict  the  defendant :  add- 
ing, of  course,  if  there  were  other  evidence  tending  to  show 
that  the  servant,  in  having  the  milk  for  sale  or  exchange,  was 
acting  for  and  in  pursuance  of  the  will  of  the  master,  such 
further  instructions  as  would  enable  the  jury  properly  to 
decide  in  view  of  such  other  evidence. 

The  counsel  for  the  defendant  further  asked  the  court  to 
charge  the  jury  that  there  must  be  evidence  of  a  guilty  in- 
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tent  on  the  part  of  the  defendant,  and  of  a  guilty  knowledge, 
in  order  to  convict  him,  which  requests  the  court  refused. 
Our  statute,  in  that  provision  of  it  under  which  this  indict- 
ment was  found,  does  not  essentially  differ  from  the  statute 
of  Massachusetts,  and  in  Massachusetts,  previous  to  the  en- 
actment of  our  statute,  the  Supreme  Judicial  Court  had  de- 
termined that  a  person  might  be  convicted  although  he  had 
no  knowledge  of  the  adulteration ;  the  intent  of  the  legisla- 
ture being,  that  the  seller  of  milk  should  take  upon  himself 
the  risk  of  knowing  that  the  article  he  offered  for  sale  is  not 
adulterated.  {Commonwealth  v.  Fanen^  9  Allen,  489.)  We 
think  our  statute  should  receive  the  same  construction,  and 
that,  consequently,  the  exceptions  based  upon  the  refusal  of 
these  requests  should  be  overruled. 

A  new  trial  is  granted  for  error  in  the  matter  of  the  first 
exception  above  considered. 

New  trial  granted. 


COURT  OF  APPEALS. 

Nbw  Yobk. 


Real  v.  The  People. 

It  was  the  manifest  intention  of  the  framera  of  article  six  of  the  Constitntlon  of  the 
State  of  New  York  to  have  it  go  into  effect  January  1,  1870,  and  therefore  the 
proviaions  of  section  eight  of  that  article,  which  disqualifies  justices  of  the  Su* 
preme  Court  from  sitting  at  General  Term  in  review  of  their  own  decisions,  docs 
not  apply  to  this  case,  which  was  determined  by  the  General  Term  before  the 
judiciary  article  went  into  effect. 

The  statute  (§  7,  2  R.  S.,  382,)  authorizes  the  Court  of  Sessions,  at  which  the  indict- 
ment was  found,  to  send  it  to  the  next  Court  of  Oyer  and  Terminer  for  trial,  and 
the  making  of  such  order  vests  the  entire  jurisdiction  of  the  case  in  the  Court  of 
Oyer  and  Terminer,  and  such  jurisdiction  continues  until  by  some  subsequent 
action  it  is  transferred  to  some  other  court  or  the  cause  is  tried. 

The  counsel  for  the  prisoner  insists,  that  the  proof  failed  to  show  which  wound  it 
was  that  actually  caused  the  death,  and,  therefore,  the  case  was  not  made  out 
according  to  the  indictment,  and  consequently  the  court  erred  in  refusing,  at  the 
request  of  the  prisoner,  so  to  charge. 

The  indictment  contained  but  one  count  charging  that  the  killing  was  effected  by 
shooting  the  deceased  with  a  pistol  in  the  head.  The  proof  tended  to  show  that 
the  prisoner  fired  the  pistol  two  or  three  times  at  the  deceased,  inflicting  thereby 
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Vvo  wounds  upon  the  deceased,  one  upon  the  head  and  ODe  upon  the  trank^ 
either  of  whlcH  mroald  have  been  necessarily  mortal,  but  failed  to  show  which 
was  first  ioflicted    or  which  actually  caused  the  death.      While  the  evidence 
must  show  that  tlie  killing  was  effected  by  the  accused  in  the  manner  charged 
iiitbeiodictiiieiit.y   otherwise  the  accused  would  be  unable  to  prepare  for  his. 
defence  and  iiiial>le  to  meet  the  case  shown  against  him  upon  trial ;  yet  where, 
as  in  the  present  case,  there  is  no  possibility  of  his  having  been  misled  or  in 
say  way  embarrasaed  in  his  defence  by  the  variance,  it  will  be  disregarded.     In 
the  present  case,  the  shots  were  fired  almost  at  the  same  instant,  under  precisely 
the  same  circnmstances,  and  whether  death  ensued  from  the  one  wound  or  the 
other  was  -wholly  immaterial.     There  was,  therefore,  no  error  in  the  refusal  to 
charge  as  requested. 
He  role  is  well  settled  that  a  party,  either  in  civil  or  criminal  proceedings,  cannot 
prove  his  o'WTk  declarations  in  his  own  favor,  except  that  when  his  declarations 
are  given  in  evidence  against  him,  all  that  he  said  in  the  same  conversation 
explanatory  thereof,  or  tending  to  discl^arge  himself  from  the  effect  thereof, 
becomes  competent  in  his  own  &vor.     The  statements  offered  in  evidence  by  the 
aocosed  were  not  made  in  any  conversation  into  which  the  prosecution  had 
inqnired,  or  any  part  of  which  had  been  given  in  evidence,  therefore,  there  was 
no  error  on  the  part  of  the  court  in  rejecting  the  testimony  offered  by  the  coun- 
sel showing  the  reason  assigned  by  the  prisoner  for  shooting  the  deceased. 

A  witoesa,  who  testified  on  the  part  of  the  defendant,  was  asked  on  cross-examina- 
tion by  the  district  attorney,  under  objection,  whether  he  had  not  been  in  the 
pemtentiary ,  and  how  long  he  had  been  there ;'   held,  no  error ;    that  a  witness 
upon  crofls-exjtmination  may  be  asked  whether  he  has  been  in  jail,  the  peniten- 
tiary, or  State  prison  or  any  other  place  that  would  tend  to  impair  his  credi- 
lulity,  and  how  much  of  his  life  he  has  passed  in  such  places.    When  the  inquiry 
is  confined  aa  to  whether  he  has  been  convicted,  and  of  what,  a  different  rule 
may  perhape  apply.    The  extent  of  the  cross-examination  of  this  character  is 
somewhat  in  the  discretion  of  the  court,  and  must  necessarily  be  so  to  prevent 
abase.    This  discretion  should  be  liberally  exercised  with  a  view  to  arrive  at 
truth. 

Qusttons  put  to  non-professional  witnesses  as  to  what  they  thought  of  the  prisoner's 
state  of  mind,  or  their  impressions  as  to  his  state  of  mind,  were  properly  ex- 
dnded ;  these  witnesses  were  not  competent  to  give  an  opinion  upon  this  sub- 
Jeet»  nor  were  they  competent  to  give  an  opinion  as  to  whether  the  facts  testified 
to  by  them  indicated  mental  unsoundness. 

•  Oboyeb,  J.  Altbougli  the  case  was  beard  in  the  General 
Term  of  the  Supreme  Conrt,  before  the  election  in  1869,  at 
which  the  judiciary  article  submitted  to  the  electors  was 
adopted,  yet  the  case  was  not  decided  until  after  the  canvass 
of  the  votes  by  the  State  canvassers  and  the  result  showing 
the  adoption  of  the  article  was  announced  by  that  board. 
The  record  shows  that  one  of  the  three  justices  by  whom  the 
General  Term  was  held  presided  at  the  Oyer  and  Terminer 
at  which  the  plaintiff  was  tried  and  convicted,  and  that  he 
was  one  of  the  two  justices  who  concurred  in  affirming  the 
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judgment.  The  counsel  for  the  plaintiff  insists  that  section 
eight  of  the  judiciary  article  took  effect  immediately,  upon 
the  result  of  the  canvass  being  announced  by  the  board.  If  he 
is  right  in  this,  the  judgment  of  affirmance  must  be  reversed, 
and  the  caase  directed  to  be  reheard  in  the  Supreme  Court, 
for  the  reason  that  one  of  the  two  justices  who  concurred  in 
affirming  the  judgment  was,  at  the  time  of  the  affirmance, 
incompetent  to  take  any  part  in  reviewing  the  judgment 
rendered  by  the  Court  of  Oyer  and  Terminer,  of  which  he 
was  a  member,  as  a  member  of  the  General  Term,  by  section 
€ight  of  such  article.  That  section  provides  that  no  judge 
or  justice  shall  sit  at  a  General  Term  of  any  court,  or  in  the 
Court  of  Appeals,  in  revie^x  of  a  decision  made  by  him  or 
by  any  court  of  which  he  was,  at  the  time,  a  sitting  member. 
The  rule  of  the  common  law  is,  that  every  law  takes  effect 
immediately  upon  its  passage,  unless  some  other  time  is 
therein  prescribed  for  that  purpose.  (1  Kent's  Com.  468; 
Sedgwick's  Stat,  and  Const  Law,  82.)  The  result  of  the 
election  showing  the  adoption  of  this  article  by  a  majority 
of  the  votes  cast,  must,  within  the  meaning  of  the  rule,  be 
deemed  its  passage.  The  canvass  of  the  votes  cast  by  the 
various  boards  of  canvassers  as  required  by  law,  and  an- 
nouncing the  result  and  certifying  the  same  as  required  by 
law,  is  as  much  a  part  of  the  election  as  the  casting  of  the 
votes  by  the  electors.  The  election  is  not  deemed  complete 
until  the  result  is  declared  by  the  canvassers  as  required  by- 
law. When  the  result  was  declared  by  the  State  board  ^of 
canvassers,  the  article  was  adopted,  and  under  the  rule  be- 
came operative  at  once,  unless  from  the  nature  of  the  pro- 
visions themselves,  or  those  of  some  other  law,  it  appears 
that  it  was  to  take  effect  at  some  future  period,  or  unless  it 
•clearly  appears  that  the  Intention  of  the  framers  of  the  arti- 
cle, and  of  those  by  whom  it  was  adopted,  was,  that  it  should 
not  take  effect  until  some  definite  future  time.  The  article 
in  question  was  framed  by  the  convention  convened  in  1867, 
pursuant  to  a  vote  of  the  people,  as  required  by  the  present 
constitution  and  the  act  of  the  legislature,  (Laws  of  1867, 
chap.  194,)  for  the  purpose  of  proposing  amendments  to  the 
constitution,  or  framing  a  new  one,  as  by  the  conventiou 
should  be  deemed  expedient.  It  was  provided  by  section 
6  of  the  act,  that  when  it  should  be  ascertained  by  the  board 
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of  State  canvassers  that  ajiy  proposition  sabmitted  to  the 
people  had  received  a  majority  of  votes  in  its  favor,  tlien 
that  proposition  should  be  declared  to  be  adopted,  either  as 
the  constitution,  a  part  of  the  constitution,  or  an  amendment 
to  the  present  constitution,  as  the  case  may  be,  and  that  the 
8ame  should  take  effect  from  and  after  the  31st  day  of  De- 
cember, 1867,  unless  the  convention  should  prescribe  some 
other  time  on  which  the  same  should  take  effect  by  resolu- 
tion.   This  act  contemplated  that  the  convention  would  per- 
form its  work  and  submit  the  same  for  the  action  of  the 
people  at  the  election  in  1867.     It  failed  to  do  this  and  con- 
tinued its  session  for  some  time  subsequent  to  that  election. 
In  1868  (Laws  of  that  year,  chapter  588),  the  legislature 
passed  an  act  authorizing  the  convention  to  continue  its  ses- 
sion.   In  1868,  the  convention  completed  its  labors,  but  the 
legislature  did  not,  during  that  year,  pass  any  act  providing 
for  the  sabmission  of  its  work,  or  any  part  thereof  to  the 
people.     That  body  did,  however,  in  1869,  pass  such  an  act, 
providing  for  the  submission  of  the  entire  work  of  the  con- 
vention to  the  people  ;  and  by  section  5  of  the  act  (chapter 
318,  Laws  of  that  year),  provided  that,  in  case  of  the.  adop- 
tion of  the  article  in  question  by  a  majority  of  the  votes,  it 
should  become  the  sixth  article  of  the  constitution  of  the 
State.     This  act  is  silent  as  to  the  time  when  it  should  take 
effect.     The  article  in  question  was  incorporated  with  other 
articles  designed  by  the  convention  to  supersede  the  existing 
constitution,  and  to  become  the  future  constitution  of  the 
State.     By  the  act  of  1869,  it  was  all  submitted  at  the  elec- 
tion to  be  held  that  year,  provision  being  made  for  a  separate 
vote  upon  the  judiciary,  and  other  articles.     By  the  6th 
section  of  the  14th  article  it  was  provided,  that  this  consti- 
tution shall  be  in  force,  from  and  including  the  first  day  of 
January  next,  after  its  adoption  by  the  people.     This  sec- . 
tion  related  to  the  entire  proposed  constitution,  the  judiciary 
article  included ;  and  had  the  proposed  constitution  been 
adopted,  would,  of  course,  have  determined  the  time  when 
all  its  provisions  would  have  taken  effect.     But  that  portion 
containing  this  provision  was  rejected,  and  it  is,  therefore, 
insisted  by  the  counsel  for  the  plaintiff,  that  it  never  had  any 
operation.     But  its  insertion  shows  clearly  that  the  conven- 
tion intended  that  no  part  of  the  proposed  constitution  should 


220  Cowen's  Criminal  Bepobts. 


take  effect  until  that  time.  Tba  fact  that  the  legislature 
submitted  the  judiciary  article  to  a  separate  vote,  could  not 
affect  this  intention.  Those  voting  for  the  proposed  consti- 
tution, or  any  part  of  it,  saw  the  time  therein  limited  for  its 
taking  effect,  and  must  have  voted  for  it,  or  any  part  of  it, 
in  reference  to  such  time.  To  suppose  that  those  voting  for 
the  judiciary  article,  and  against  the  residue  of  the  instru- 
ment, intended  that  the  former  should  take  effect,  if  adopted 
upon  the  announcement  of  the  result,  would  be  absurd. 
All  must  have  understood  that  such  parts,  if  any,  as  were 
adopted  should  take  effect  at  the  time  prescribed,  irrespective 
of  what  might  be  rejected.  This  manifest  intention  of  the 
framers  of  the  article,  and  of  those  adopting  it,  controls  the 
time  of  its  taking  effect.  That  time  was  January  1,  1870, 
as  to  the  provision  in  question.  Other  provisions  of  the  ar- 
ticle, from  their  very  nature,  did  not  take  effect  until  after 
that  time.  As  to  the  latter,  it  is  not  necessary  now  to  de- 
termine when  they  became  operative.  It  follows  that  the 
justice  who  presided  at  the  Oyer  and  Terminer  was  not  in- 
competent to  act  as  a  member  of  the  General  Term,  when 
the  judgment  appealed  from  was  rendered. 

The  counsel  for  the  plaintiff  insists  that  the  Court  of  Oyer 
and  Terminer,  before  which  the  plaintiff  was  tried,  had  no 
jurisdiction  in  the  case.  This  position  is  based  on  the 
ground,  that  the  term  at  which  the  trial  took  place  was  not 
the  term  of  the  court  held  next  after  the  making  of  the  or- 
der by  Court  of  Sessions,  at  which  the  indictment  was  found,, 
sending  it  to  the  next  Court  of  Oyer  and  Terminer  for  trial. 
The  statute  (§  7,  2  B.  S.,  382)  authori2ses  this  order.  The 
making  of  it  vests  entire  jurisdiction  of  the  case  in  the  Court 
of  Oyer  and  Terminer,  and  such  jurisdiction  continues  un- 
til by  some  subsequent  action  it  is  transferred  to  some  other 
oourt  or  the  cause  is  tried.  The  indictment  may  be  tried  at 
any  term  of  the  court  subsequent  to  the  making  of  the  or- 
der, while  the  indictment  is  pending  therein. 

The  counsel  further  insists  that  the  court  erred  in  refus- 
ing to  charge  the  jury,  that  as  the  proof  failed  to  show  which 
wound  it  was  that  actually  caused  the  death,  the  case  was 
not  made  out  according  to  the  indictment.  The  indictment 
contained  but  one  count  charging  that  killing  was  effected 
by  shooting  the  deceased  with  a  pistol  in  the  head.    The 
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proof  tended  to  show  that  the  plaintiff  in  error  fired  the 
pistol  twt>  or  three  times  at  the  deceased,  inflicting  thereby 
two  wounds  upon  the  deceased,  one  upon  the  head  and  one 
upon  the  trunk,  either  of  which  would  have  been  necessa- 
rily mortal,  but  failed  to  show  which  was  first  inflicted  or 
which  actually  caused  the  death.  It  is  true  that  the  evi- 
dence must  show  that  the  killing  was  effected  by  the  accused 
in  the  manner  charged  in  the  indictment,  otherwise  the  ac- 
cused would  be  unable  to  prepare  for  his  defence,  and  una- 
ble to  meet  the  case  shown  against  him  upon  trial ;  but 
where,  as  in  the  present  case,  there  is  no  possibility  of  his 
having  been  misled  or  in  any  way  embarrassed  in  his  de- 
fence by  the  variance,  it  will  be  disregarded.  In  the  pres- 
ent case,  the  shots  were  fired  almost  at  the  same  instant, 
under  precisely  the  same  circumstances,  and  whether  death 
ensued  from  the  one  wound  or  the  other  was  wholly  imma- 
terial. There  was,  therefore,  no  error  in  the  refusal  to 
charge  as  requested. 

There  was  no  error  in  rejecting  the  testimony  offered  by 
the  counsel  showing  the  reason  assigned  by  him  for  shoot- 
ing the  deceased.  No  rule  is  better  settled  than  that  a 
party  either  in  civil  or  criminal  proceedings  cannot  prove 
his  own  declarations  in  his  own  favor.  But  when  his  dec- 
larations are  given  in  evidence  against  him,  all  that  he  said 
in  the  same  conversation  explanatory  thereof,  or  tending  to 
discharge  himself  from  the  effect  thereof,  becomes  compe- 
tent in  his  own  favor.  But  the  statements  offered  in  evidence 
by  the  accused  were  not  made  in  any  conversation  into 
which  the  prosecution  had  inquired,  or  any  part  of  which 
had  been  given  in  evidence. 

There  was  no  error  in  excluding  proof  that  the  accused 
was  in  the  habit  at  times  of  drinking  to  excess,  and  of  the 
effect  upon  his  mind  at  times  produced  by  this  habit.  The 
evidence,  in  this  respect,  was  properly  confined  within  a 
period  of  a  few  days  of  the  transaction.  Within  this  period, 
the  accused  was  permitted  to  give  evidence,  tending  to  show 
that  his  mind  was  temporarily  unsound,  or  that  he  was  de- 
lirious from  this  cause. 

A  witness  introduced  by  the  accused,  and  who  gave  ma- 
terial testimony  in  his  favor,  was  asked  by  the  district  attor- 
ney, upon  cross-examination,  whether  he  had  not  been  in 
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the  penitentiary,  and  how  long  he  had  been  there.  Thes^ 
questions  were  objected  to  by  the  counsel  for  the  accused, 
without  a  specific  statement,  calling  attention  to  the  fact 
of  there  being  record  evidence.  The  objection  was  overruled, 
und  the  counsel  excepted.  The  witness  answered  that  he 
had,  and  stated  the  time,  adding,  that  he  was  innocent  of 
the  crime.  Waiving  the  question  whether  the  ground  was 
sufficiently  stated,  there  can  be  no  doubt  that  this  testimony 
was  material,  and  tended  to  prejudice  the  accused  by  im- 
pairing the  credit  of  the  witness,  and  if  incompetent,  the 
judgment  should  be  reversed.  The  counsel  now  insists, 
that  the  point  was  decided  in  favor  of  the  accused  in  New- 
coTnb  Y.  Orisuoold  (24  N.  Y.,  298)  by  this  court.  It  was 
held,  in  that  case,  that  it  was  error  to  overrule  the  objection 
of  the  opposite  party  to  a  question  proposed  upon  the  cross- 
examination  of  a  witness,  with  a  view  to  impair  his  credit, 
whether  he  had  not  been  convicted  of  petit  larceny,  and  the 
judgment  was  reversed  upon  this  ground,  the  court  holding 
that  if  the  fact  was  at  all  admissible,  it  could  only  be  proved 
by  the  record.  The  same  rule  is  laid  down  in  Greenleaf  s 
Evidence  (vol.  1,  §  457),  where  it  is  further  added,  that  if 
the  inquiry  is  confined  in  terms  to  the  fact  of  his  having 
been  subjected  to  an  ignominious  punishment,  or  to  impris- 
onment alone,  it  is  made  not  for  the  purpose  of  showing 
that  he  was  an  innocent  sufferer,  but  that  he  was  guilty, 
and  the  only  competent  proof  of  his  guilt  is  the  record  of 
his  conviction.  If  the  rule  thus  laid  down  by  this  author 
is  correct,  it  is  manifest  that  the  exception  in  the  present 
case  was  well  taken.  But  I  think  that  such  is  not  the  rule. 
It  is  well  settled,  that  for  the  purpose  of  impairing  the  credit 
of  a  witness,  by  evidence  introduced  by  the  opposite  party, 
such  evidence  must  go  to  his  general  character.  That  proof 
of  specific  acts  of  immorality  is  not  competent,  see  authori- 
ties cited  in  Oriswold  v.  Newcomb  (1  Greenleaf,  §  461).  Yet 
it  is  held,  that  for  the  purpose  of  discrediting  his  testimony, 
the  witness  may  be  asked  upon  cross-examination,  as  to 
specific  acts.  (Id.,  §  466.)  This  shows  that  upon  a  cross- 
examination  of  a  witness,  with  a  view  of  testing  his  credi- 
bility, inquiries  are  proper  as  to  facts  not  competent  to  be 
proved  in  any  other  way.  Such  inquiries  do  not  relate  to 
the  issue  directly  upon  trial,  but  relate  only  to  the  credi- 
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bffity  of    the  witness.     They  are  entirely  collateral  to  the 
principal  issue.     As  to  the  former,  the  same  strictness  is  not 
required  when  the  evidence  is  confined  to  the  cross  exam- 
ination of  the  -witness  introduced  by  the  opposite  party.     In 
mch  examination  the  presumption  is  strong,  that  the  wit- 
ness will    protect  his  credibility  as  far,  at  least,  as  truth 
will  warrant.      All  experience  shows  this  to  be  so.     It  would 
be  productive  of  great  injustice  often,  if  where  a  witness  is 
produced,     of    whom   the  opposite  party  has  before  never 
heard,    and   who  gives  material  testimony,  and  from  some 
source,  or  from  the  manner  and  appearance  of  the  witness, 
such  party  should  learn  that  most  of  the  life  of  the  witness 
had  been  spent  in  jails  and  other  prisons  for  crimes,  if  this 
fact  could  not  be  proved  by  the  witness  himself,  but  could 
only  be  eliown  by  records  existing  in  distant  counties,  and 
perhaps   States,  which,   for  the  purposes  of  the  trial,  are 
wholly  inaccessible.     No  danger  to  the  party  introducing 
the  witness  can  result  from  this  class  of  inquiries,  while  their 
exclusion  might,  in  some  cases,  wholly  defeat  the  ends  of 
justice.     My  conclusion  is,  that  a  witness  npon  cross-exam- 
ination may  be  asked  whether  he  has  been  in  jail,  the  peni- 
tentiary, or  State  prison,  or  any  other  place  that  would  tend 
to  impair  his  credibility,  and  how  much  of  his  life  he  has 
passed  in  such  places.     When  the  inquiry  is  confined  as  to 
whether  he  has  been  convicted,  and  of  what,  a  different  rule 
may  perhaps  apply.     This  involves  questions  as  to  the  juris- 
diction and  proceedings  of  a  court  of  which  the  witness  may 
not  be  competent  to  speak.     This  was  the  point  involved  in 
Oriswald  v.  Neiocornb,  and  the  only  point  in  that  case. 
Here  the  inquiry  was  sitaply  whether  and  how  long  the  wit- 
ness had  been  in  the  penitentiary.     This  the  witness  knew 
and  could  not  be  mistaken  about.     His  answers  in  the  pres- 
ent case  undoubtedly  impaired  his  credit  with  the  jury,  as 
the  verdict  under  the  charge  given^  shows  that  no  credit 
whatever  was  given  to  the  testimony.     The  extent  of  the 
cross-examination  of  this  character  is  somewhat  in  the  dis- 
cretion of  the  court,  and  must  necessarily  be  so  to  prevent 
abuse.    {La  Beau  v.  The  People,  34  N.  Y.,  223.)    This  dis- 
cretion should  be  liberally  exercised  with  a  view  to  arrive 
at  truth. 

There  was  no  error  in  excluding  the  questions  put  to  non- 
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professional  witnesses,  who  had  testified  to  facts  tending  to 
show  the  mental  unsoundness  of  the  accused,  as  to  what 
they  thought  of  his  state  of  mind,  or  their  impression  as  to 
his  state  of  mind.  These  witnesses  were  not  competent  to 
give  an  opinion  upon  this  subject.  They  were  not  compe^ 
tent  to  give  an  opinion  as  to  whether  the  facts  testified  to  by 
them  indicated  mental  unsoundness.  {Clapp  v.  FuUerton^ 
34  N.  Y.,  170 ;  The  People  v.  aSrien,  36  N.  Y.,  276.) 

My  conclusion  iS)  that  there  was  no  substantial  error  to 
the  prejudice  of  the  prisoner  committed  upon  the  trial. 

The  judgment  appealed  from  must  be  affirmed. 

All  concur  for  affirmance,  except  Sutherland,  who  does 

not  sit. 

Judgment  affirmed. 

Note.  ^  The  Revised  Statutes  (§  7,  2  R.  S.,  882)  authorizing  Courts  of  Ses- 
sions, at  which  indictments  are  found,  to  send  them  to  the  next  Oyer  and  Ter- 
miner for  trial,  has  been  repealed. 

The  law  now  in  force  on  this  subject  may  be  found  in  the  Code  of  Criminal 
Procedure.     These  sections  read  : 

"  §  22.  The  court  of  oyer  and  terminer  has  jurisdiction  : 

******  «  *«• 

5.  To  exercise  the  same  jurisdiction  as  a  court  of  sessions  in  a  cause  or  pro- 
ceeding transferred  according  to  sections  forty  and  forty-one  of  this  Code  ; 

6.  By  an  order  entered  in  its  minutes,  to  send  any  indictment  found  therein 
for  a  crime  triable  at  the  court  of  sessions  of  the  county,  or  the  court  of  gen- 
eral sessions  of  the  city  and  county  of  New  York,  to  such  court ; 

"  §  40.  A  court  of  sessions  must  send  every  indictment  there  found  for  a  crime 
not  triable  therein  to  the  court  of  oyer  and  terminer  of  the  county,  or  to  a  city- 
court  having  jurisdiction  to  try  and  determine  the  same. 

"  §  41.  A  court  of  sessions  may  send  an  indictment  pending  therein  to  a  court 
of  oyer  and  terminer  of  the  same  county,  to  be  determined  accordhig  to  law, 
and  if  such  indictment  is  remitted  back  without  trial  by  the  court  of  oyer  and 
terminer,  the  court  of  sessions  may  proceed  thereon." 

It  has  been  decided  that  the  Oyer  and  Terminer  may  remit  biick  to  the  Seesions 
an  indictment  found  in  the  Sessions  and  removed  by  order  of  a  circuit  judge  ; 
and  the  Oyer  and  Terminer  may  also  receive  back  from  the  Sessions  and  try  in- 
dictments found  in  the  Oyer  and  Terminer  and  sent  to  the  Sessions  for  triaL 
{PeofiU  V.  Gay,  10  Wend.,  609 ;  PeopU  y.  N,  T.  Gen.  Beu,,  8  Barb.,  144.) 

Ed. 
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SUPREME  COUBT. 

i 

Rhode  Island. 


State  v.  Lee. 

On  a  criminal  complaint  for  assault  and  battery  a  trial  was  had,  and  a  verdict  of 
not  gnilty  was  rendered. 

At  the  trial  the  jury  returned  their  verdict  under  instructions  from  the  court,  which 
the  complainant  has  excepted  to  as  erroneous.  Held,  that  the  constitution  of  the 
State  of  Rhode  Island  provides  that  "  no  person  shall,  after  acquittal,  be  tried 
for  the  same  offence,"  and  the  common  law  rule  was  that  "  no  person  shall  be 
subject  for  the  same  offence  to  be  twice  'put  in  jeopardy  of  life  and  limb,"  and 
this  role  was  incorporated  into  the  constitution  of  the  United  States,  and  there- 
fore a  new  trial  cannot  be  panted. 

The  prevailing  current  of  decisions,  in  this  country,  is  to  the  effect  that  no  person 
who  has  once  been  fairly  acquitted  by  a  jury  on  a  proceeding  purely  criminal, 
can  again  be  put  upon  trial  without  his  own  consent. 

Pedbody,  for  complainant. 

K  F.  Dixon  &  E.  O.  Clarke^  for  respondent. 

DuRFEE,  J.  This  case  comes  before  us  by  bill  of  excep- 
tions from  the  Court  of  Common  Pleas.  It  is  a  criminal  com- 
plaint for  assault  and  battery.  In  the  court  below,  the  jury 
returned  a  verdict  of  not  guilty,  under  instructions  which  the 
complainant  has  excepted  to  as  erroneous.  The  first  ques- 
tion is  whether  the  exceptions  can  be  entertained.  There  is 
one  difficulty  in  the  way  of  entertaining  them  which  the 
counsel  for  the  complainant  appears  to  have  overlooked. 
The  statute  does  not  provide  for  exceptions  in  favor  of  the 
State  or  the  prosecutor,  but  only  in  favor  of  the  accused 
when  convicted.  Gen.  St.,  ch.  209,  §  10.  But  even  if  this 
diflficulty  be  not  insuperable,  we  do  not  see  how  a  new  trial, 
which  is  the  object  of  the  exceptions,  can  be  granted  con- 
siatently  with  the  provisions  of  the  Constitution,  art.  1,  sec. 
7,  that  "no  person  shall,  after  acquittal,  be  tried  for  the 
same  offence,"  or  with  the  common  law  rule,  that  "no  per- 
son shall  be  subject  for  the  same  offence  to  be  twice  put  in 
jeopardy  of  life  and  limb,"  as  that  rule  has  been  generally 
interpreted  in  this  country,  where  it  has  been  incorporated 
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into  the  constitutions  of  several  States,  and  of  the  United 
States. 

The  counsel  for  the  complainant  refers  to  certain  criminal 
cases  which  have  been  reviewed  on  writ  of  error  at  the  in- 
stance  of  the  government.  Com.  v.  Parr^  5  W.  &  S.  345 ; 
State  V.  Buchanan^  6  Har.  &  J.  317 ;  State  v.  Walters^  16 
La.  An.  205 ;  Reg.  v.  ChadwicJc,  11  Q.  B.  205.  The  cases, 
except  the  Louisiana  case,  where  the  verdict  was  invalid, 
were  not  cases  in  which  there  were  verdicts  of  not  guilty, 
but  cases  decided  by  the  court  on  demurrer  to  the  evidence 
or  indictment,  or  upon  special  verdict.  Certainly  the  pre- 
vailing current  of  decision  in  this  country,  if  not  in  England, 
is  to  the  effect  that  no  person  who  has  once  been  fairly  ac- 
quitted by  a  jury  upon  a  proceeding  purely  criminal,  can 
again  be  put  upon  trial  without  his  own  consent.  4  61.  Com. 
361 ;  Bish.  on  Cr.  Law,  §  841,  and  cases  cited ;  People  v. 
Corning^  2  Comst.  1 ;  Com.  v.  Cummings^  3  Cush.  212 ; 
State  V.  Benham^  7  Conn.  414,  415  ;  People  v.  Webb^  38  Cal. 
267 ;  Mount  v.  The  Slate,  14  Ohio,  295 ;  Rex  v.  Lea,  2 
Moody,  9 ;  Reg.  v.  Russell,  26  Eng.  L.  and  Eq.  230  ;  United 
States  V.  Gilbert,  2  Sum.  19.    . 

The  counsel  has  also  referred  to  cases  in  which  the  rule  is 
disallowed  on  the  ground  that  the  proceeding,  though  crim- 
inal in  form,  is  civil  in  substance  and  effect.  The  exception, 
even  if  allowable  under  our  constitution,  does  not  cover  the 
case  at  bar.  The  complainant  still  has  her  civil  remedy  un- 
impaired by  the  acquittal  of  the  defendant. 

The  counsel  contends  that  the  jurisdiction  is  necessary  to 
secure  uniformity  of  decision.  The  want  of  such  uniform- 
ity is  doubtless  an  evil,  but  it  is  an  evil  which  the  people 
have  chosen  to  run  the  hazard  of,  rather  than  expose  a  citi- 
zen who  has  once  been  fairly  acquitted  to  the  more  perilous 
evil  of  repeated  prosecution. 

The  bill  of  exceptions  is  dismissed. 

Note.  — The  CoDstitution  of  the  State  of  New  York  proTideB,  in  Article  1, 
Bection  6,  that  "  No  person  shaH  be  sabject  to  be  twice  pat  in  jeopardy  for  the 
same  offence."  In  the  Code  of  Criminal  Procedare  the  Legislaiore  has  enacted 
the  following  rale  of  law  : 

*'g  9.  No  person  can  be  sabjected  to  a  second  prosecation  for  a  crime  for 
which  he  has  once  been  prosecuted,  and  dalj  convicted  or  acqaitted."       Ed. 
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COURT  OF  APPEALS, 

New  York,  1869. 


The  People  v.  Park. 

A  witness  was  sworn  and  gave  material  testimony,  under  objection  of  incompetency, 
it  being  shown  that  he  had  been  previously  convicted  and  sentenced  for  the 
crime  of  burglary  in  the  third  degree,  and  had  never  been  pardoned  or  restored 
to  his  rights  as  a  citizen.  It  was  also  shown  that  said  witness  was,  at  the  time 
of  his  conviction,  under  the  age  of  sixteen  years,  and  was  sentenced  to  the  house 
of  refuge. 

The  Revised  Statutes  declare  the  term  "  felony,"  where  used  therein,  to  mean  an 
offence  for  which  the  offender,  on  conviction,  shall  be  liable  by  law  to  be  pun- 
ished by  death  or  imprisonment  in  State  prison.    (2  R.  S.,  703,  §  80.) 

Burglary  in  the  third  degree  is  felony,  within  the  statutory  definition  of  that  term  ; 
sod  it  does  not  lose  that  character,  because  the  convict  is  under  sixteen  years 
of  age. 

Statutes  should  have  a  reasonable  construction,  so  as  to  carry  out  the  legislative 
latent,  as  far  as  possible.  When  the  Revised  Statutes  were  enacted,  it  is  per- 
fectly transparent  what  was  intended  by  the  sections  under  consideration.  In 
making  provisions  subsequently  for  ameliorating  the  punishment  of  juvenile 
delinquents,  the  legislature  did  not  intend  thereby  to  repeal,  modify  or  limit  the 
statutory  definition  of  felony.  Therefore  burglary,  in  the  third  degree,  is  a 
felony,  no  matter  what  may  be  the  age  of  the  convict,  or  whether  the  particular 
prisoner  may  or  may  not  oe  punishable  therefor  in  the  house  of  refuge ;  conse- 
quently the  witness  having  been  convicted  of  such  offence  and  sentenced,  and 
not  restored  to  dtizenship,  was  excluded  by  the  statute,  and  was  incompetent  to 
testify  as  a  witness. 

Tliis  is  not  in  conffict  with  FaaaeU  v.  Smith  (28  N.  T.,  262),  as  that  related  to  obUin- 
ing  goods  by  false  pretences,  the  punishment  for  which  was  in  the  alternative  — 
State  prison,  county  jail,  or  fine ;  and  hence  not  within  the  statutory  definition 
of  felony. 

See  Code  of  Criminal  Procedure,  §  398,  and  Penal  Code,  §  714;  and  also  see  Non 
in  this  Yolome,  at  pages  210,  211  and  212. 

Francis  Rising^  for  the  people. 
C.  S.  Patterson,  for  defendants. 

* 

James,  J.  The  defendants  in  error  were  arraigned  on  an 
indictment  for  burglary,  and  pleaded  not  guilty.  On  the 
trial,  one  Corbin  was  offered  as  a  witness  for  the  prosecution, 
and  objected  to  as  incompetent ;  it  being  shown  that  he  had 
been  previously  convicted  and  sentenced  for  the  crime  of 
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burglary  in  the  third  degree,  and  had  never  been  pardoned 
or  restored  to  his  rights  as  a  citizen.  It  also  appeared  that, 
at  the  time  of  such  conviction,  said  Corbin  was  under  the 
age  of  sixteen  years,  and  was  sentenced  to  the  house  of 
refuge.  The  objection  was  overruled  ;  the  witness  admitted 
and  gave  material  testimony,  and  the  prisoners  were  con- 
victed. The  General  Term  of  the  Supreme  Court  reversed 
that  conviction  for  error  in  admitting  said  witness,  and  the 
people  bring  error  to  this  court. 

The  only  question  for  consideration  is  the  competency  of 
Corbin  to  testify  as  a  witness  on  the  facts  above  stated. 

Under  part  4,  chap.  1,  of  the  Revised  Statutes,  entitled, 
^'an  act  concerning  crimes  and  their  punishments,"  it  is  de- 
clared (2  R.  S.,  701,  §  28)  that  *'no  person  sentenced  upon 
a  conviction  for  felony,  shall  be  competent  to  testify  in  any 
cause,  matter,  or  proceeding,  civil  or  criminal,  unless  he  be 
pardoned  by  the  governor  or  by  the  legislature,  except  in 
the  cases  specially  provided  by  law  ;  but  no  sentence  upon 
£t  conviction  for  any  offence,  less  than  a  felony,  shall  dis- 
qualify or  render  any  person  incompetent  to  be  sworn  or 
testify  in  any  cause,  matter,  or  proceeding,  civil  or  crimi- 
nal."    Burglary  in  the  third  degree  is  punishable  by  im- 
prisonment in  the  State  prison  for  a  term  not  exceeding  five 
years.     (2  R.  S.,  669,  §  21.)     The  Revised  Statutes  declare 
the  term  "felony,"  where  used  therein,  to  mean  an  offence 
for  which  the  offender,  on  conviction,  shall  be  liable  by  law 
to  be  punished  by  death  or  imprisonment  in  State  prison. 
(2  R.  S.,  702,  §  30.)    The  term  ''offender,"  in  said  section, 
is  not  used  as  a  word  of  limitation,   making  it  dependent 
upon  the  personal  status  of  the  criminal,  or  his  exemption 
from  a  particular  punishment  by  reason  of  age  or  mental 
incapacity,  where  the  offence  for  which  he  is  convicted  is  a 
felony ;  but  as  a  word  of  general  application,  in  a  general 
sense,  to  define  the  punishment  following  the  crime.     The 
statute  is  to  be  construed    as    declaring    that    the    term 
"felony,"  as  therein  used,  means  any  crime  which  is  pun- 
ishable by  death  or  by  imprisonment  in  the  State  prison, 
without  reference  to  the  personal  exemptions  or  exceptions 
of  the  criminal.     And  this  is  not  in  conflict  with  Fdssett  v. 
Smith  (23  N.  Y.,  262),  as  that  related  to  obtaining  goods  by 
false  pretences,  the  punishment  for  which  was  in  the  alter- 
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native,  State  prieon,  coanty  jail,  or  line;  and  hence  not 
within  the  statutory  definition  of  felony. 

Batglary  in  the  third  degree  is  felony,  within  the  atatn- 
tory  definition  of  that  term  ;  and  in  the  view  above  taken  it 
does  not  lose  that  character  because  the  convict  is  ander 
Bixteen  years  of  age.     As  illustrated  by  coiinsel,  it  i^iould  be 


behalf  of  the  people,  any  such  judgment  rendered  in  the 
Supreme  Court,  in  favor  of  any  defendant  charged  with  a 
criminal  offence." 

A  judgment  was  rendered  and  entered  in  this  case,  revers- 
ing a  conviction  of  the  defendants  by  a  jurj',  and  ordering  a 
new  tri^  ;  and  the  writ  of  error  was  issued  and  allowed,  in 
conformity  with  the  requirement  of  the  statute.  It  is  true, 
a  new  trial  was  ordered,  and  the  judgment  on  that  account 
was  not  final,  but  that  was  not  necessary.  The  right  of  re- 
view extends  to  any  judgment  rendered  in  favor  of  the  de- 
fendant, on  an  indictmen|;  for  a  criminal  offence,  except  on 
his  acquittal  by  a  jury  ;  and  full  power  is  conferred  on  this 
court  to  review  any  such  judgment,  when  rendered  by  the 
Supreme  Court. 

A  reversal  by  that  court,  of  a  conviction  of  a  prisoner  in  ' 
a  Court  of  Sessions,  is  a  judgment  in  his  favor  upon  the  in- 
dictment, although  a  new  trial  is  thereby  ordered. 

It  not  only  decides,  that  there  was  error  in-  the  proceed- 
ings, on  which  the  conviction  was  founded,  but  it  adjudges 
him  to  be  entitled  to  a  new  trial  on  the-indictmetit,  which  he 
could  not  have  had  while  the  conviction  continued  in  full 
force.  In  some  cases  the  question  of  law  decided  would  be 
conclusive  on  the  merits,  and  a  new  trial  would  be  a  mere 
formality  ;  and  if  the  decision  was  erroneous,  it  would  seem 
to  be  very  proper  that  the  error  should  be  corrected,  by  a 
direct  appeal  to  this  court.  And  in  our  opinion,  the  statute 
gives  that  right. 

This  construction  was  given  to  it  in  the  case  of  The  People 
V.  Kennedy  {32  N.  Y.,  p.  141.)  That  came  before  this 
court,  as  stated  in  the  report  of  it,  on  a  "writ  of  error  to 
the  Supreme  Court  to  review  a  judgment  of  that  court,  re- 
versing the  conviction  of  the  defendant  in  error  in  the  Court 
of  Sessions  of  Saratoga  County,  of  the  crime  of  arson,  and  ' 
ordering  a  new  trial;"  and  the  said  "writ  of  error  was 
brought  by  the  district  attorney,  pursuant  to  the  act  of 
1862,  chap.  83,"  p.  141. 

Exceptions  were  taken  to  the  admission  of  evidence  dur- 
ing the  progress  of  the  trial,  and  also  to  the  charge  of  the 
judge  who  tried  the  case,  on  certain  propositions  charged, 
and  to  his  refusal  of  a  request  to  charge  to  the  contrary.  It 
is  then  stated,  that  "after  the  verdict  of  guilty,  the  county 
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jadge  gave  a  certifioate  to  stay  the  sentence,  and  the  record 
and  biU  of  exceptions  were  returned  to  the  Supreme  Court 
on  certiorari^  when  the  judgment,  on  which  this  writ  of  error 
was  brought,  was  given."     (Page  143.) 

DeniOy  Ch.  J.,  in  his  opinion,  after  considering  the  case 
on  the  merits,  and  coming  to  the  conclusion  that  the  judg- 
ment appealed  from  should  be  aflSrmed,  adds :  '^  The  coun- 
sel for  the  defendant  in  error  contended  that  we  should  not 
entertain  this  writ  of  error,  because,  as  he  insisted,  the 
people  could  not  bring  error  when  the  Supreme  Court,  after 
reversing  a  judgment,  had  ordered  a  new  trial,  but  he  over- 
looked the  decision  of  this  court  upon  the  precise  point 
{The  People  v.  Clarke  3  Seld.  385),  and  the  case  closes  with 
the  statement  that  the  judgment  was  afKrmed.  The  case  of 
The  People  v.  Kennedy^  it  will  be  seen,  was,  in  all  essential 
particulars,  like  the  one  under  review,  with  this  single  ex- 
ception :  in  that,  the  sentence  was  stayed ;  but  in  this,  it 
was  pronounced  before  the  certificate  of  probable  cause  and 
a  stay  of  proceedings  were  granted.  But  the  difference,  in 
that  respect,  may  be  deemed  immaterial  to  the  real  ques- 
tion. If  it  be  at  all  material,  it  is  a  circumstance  in  favor 
of  the  maintenance  of  the  writ  in  this  case.  The  case  of 
The  People  v.  Nestle,  (19  N.  Y.  R.,  583),  relied  on  by  the  de- 
fendant in  error,  in  support  of  his  motion  to  dismiss  the 
writ  herein,  is  not  inconsistent  with  that  decision.  It  ap- 
pears, by  the  statement  of  the  facts  in  that  case,  that  no 
judgment  had  ever  been  entered  therein ;"  and  Johnson, 
Ch.  J.,  in  the  opinion  given  by  him  on  dismissal  of  the  writ, 
after  referring  to  the  terms  of  the  statute  of  1852,  above 
cited,  said  that  'Mt  is  only  judgments  for  the  defendant 
npon  an  indictment,  to  which  the  terms  of  the  statute  ex- 
tend. No  such  judgment  has  yet'  been  rendered  in  this 
case.  In  the  General  Sessions,  judgment  was  stayed ;  in 
the  Supreme  Court,  a  new  trial  was  ordered ;  but  no  judg- 
ment on  the  indictment  for  the  defendant  was  given  in  either 
court.  The  case  is  plainly  not  provided  for  by  the  statute, 
the  language  of  which  is  clear  and  precise.  Technical  words 
are  employed,  which  accurately  exclude  such  cases  as  the 
present."  I  am  clearly  of  opinion,  therefore,  that  this  case 
is  embraced  and  included  within  the  statutes,  and  properly 
before  us  for  examination  on  the  merits.    I  will  add  that, 
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under  the  practice  in  civil  cases  before  the  Code,  the  award 
of  a  venire  de  novo  on  a  reversal  by  the  Supreme  Court  of 
the  judgment  of  an  inferior  court,  was  no  objection  to  a 
review  of  the  judgment  of  reversal  by  the  Court  for  the  Cor- 
rection of  Errors,  and  a  writ  af  error  could  be  brought  for 
the  purpose  of  such  review,  without  waiting  for  and  having^ 
a  new  trial.    {See  Van  Santvoord  v.  8t  John^  6  Hill,  157.) 

That  construction,  which  we  have  put  on  the  statute,  is 
therefore  consistent  with  the  practice  applicable  to  a  review- 
in  such  a  case. 

It  then  remains  to  be  considered,  whether  the  Court  of 
Sessions  erred  in  permitting  Corbin  to  be  sworn  and  ex- 
amined as  a  witness.  The  objection  taken  to  this  compe- 
tency was  placed  substantially  on  the  ground,  that  he  had 
been  convicted  of  the  crime  of  burglary  in  the  third  degree ; 
and  being  under  sixteen  years  of  age,  and  sentenced  and  re- 
moved to  the  house  of  refuge,  established  for  the  reformation 
of  juvenile  delinquents,  in  the  city  of  New  York,  where  he 
remained  until  discharged  by  due  course  of  law,  without 
being  pardoned  or  otherwise  restored  to  his  privileges  as  a 
citizen  ;  it  was  based  on  the  provision  of  the  Revised  Statutes 
(2  Rev.  S.,  p.  701,  §  23),  "  that  no  person,  sentenced  upon  a 
conviction  for  felony,  shall  be  competent  to  testify  in  any 
cause,  matter  or  proceeding,  civil  or  criminal,  unless  he  be 
pardoned  by  the  governor  or  by  the  legislature,  except  in 
cases  specially  provided  by  law ;  but  no  sentence  upon  a 
conviction,  for  any  oflfence  other  than  a  felony,  shall  dis- 
qualify or  render  any  person  incompetent  to  be  sworn,  or  to 
testify  in  any  cause,  matter  or  proceeding,  civil  or  criminal." 

As  there  is  no  claim  that  the  case  of  Corbin  comes  within 
any  special  exception  referred  to,  it  becomes  necessary  to 
ascertain  the  meaning  of  the  term  ^'  felony,"  as  used  in  that 
provision.  That  we  find  in  a  subsequent  section  of  those 
statutes  (§  30,  p.  702),  which  declares,  that  the  *'  term  felony, 
when  used  in  this  act  or  in  any  other  statute,  shall  be  con- 
strued to  mean  an  offence,  for  which  the  offender,  on  con- 
viction, shall  be  liable,  by  law,  to  be  punished  by  death  or 
imprisonment  in  a  State  prison." 

These  two  sections  must,  therefore,  be  construed  together, 
and  may,  for  the  purpose  of  construction,  be  incorporated 
into  one ;  and  by  substituting  the  definition  of  the  term 
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*^  felony/'  as  given  in  section  thirty,  in  place  of  that  term 
itself  in  section  twenty-two,  the  provision  will  read  as  fol- 
lows: ^*No  person,  sentenced  upon  a  conviction  for  an 
offence  for  which  he,  on  sach  conviction,  was  liable,  by  law, 
to  be  punished  by  death  or  by  imprisonment  in  a  State 
prison,  shall  be  competent  to  testify ; "  *  * 

^^bat  no  sentence  upon  conviction  for  any  offence,  other 
than  one  for  which  he  was  liable,  by  law,  to  be  so  punished, 
shall  disqnalify  or  render  any  person  incompetent  to  be 
sworn  or  testify,"  &c.  The  question  then  is  tlius  presented, 
whether  Corbin,  "the  offender"  was,  on  conviction  of  the 
offence  with  which  he  was  charged  (being  burglary  in  the 
third  degree),  liable,  by  law,  to  be  punished  by  death  or  by 
imprisonment  in  the  State  prison  ;  for  his  incompetency,  if 
it  exist  at  all,  grows  out  of  and  is  based  on  such  liability, 
and  that  only.  .  It  is  the  liability  of  the  "  person  sentenced," 
or  of  "the  offender," .to  such  punishment,  and  not  to  the 
matter  of  the  offence  itself,  that  renders  him  incompetent. 

The  Revised  Statutes,  in  prescribing  the  punishment  for 
burglary  in  the  third  degree,  declares  in  general  terms,  that 
it  shall  be  punished  by  imprisonment  in  a  State  prison  (2 
R.  S.,  p.  669,  §  21) ;  but  they  also  dedare,  that  "whenever 
any  person,  under  the  age  of  sixteen  years,  shall  be  convicted 
of  any  felony,  the  court,  instead  of  sentencing  such  i)erson 
to  imprisonment  in  the  State  prison,  may  order  that  he  be 
removed  to,  and  confined  in  the  house  of  refuge,  established 
by  the  Society  for  the  Reformation  of  Juvenile  Delinquents, 
in  the  city  of  New  York,  unless  notice  shall  have  been  re- 
ceived, from  that  society,  that  there  is  not  room  in  such 
house,  for  the  reception  of  further  delinquents."  (See  2  R. 
S.,  p.  701,  §  17.)  And  special  laws  in  force,  when  Corbin 
was  indicted,  convicted  and  sentenced,  to  which  I  shall  here- 
after briefly  refer,  exempted  offenders  under  the  age  of  six- 
teen years,  at  least  on  conviction  for  certain  crimes,  and,  I 
think,  for  all  offences,  from  such  punishment. 

That  society  was  incorporated  on  the  29th  of  March,  1824, 
by  an  act  entitled  "An  act  to  incorporate  the  Society  for  the 
Reformation  of  Juvenile  Delinquents  in  the  city  of  New 
York."  (See  Laws  of  1824,  chap.  126.)  By  the  fourth  sec- 
tion of  this  act,  children  taken  up  or  committed  as  vagrants. 
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or  convicted  of  criminal  offences  in  that  city,  might,  when 
adjudged  "proper  objects,"  as  therein  provided,  be  com- 
mitted to  and  received  ''into  the  house  of  refuge"  estab- 
lished by  the  managers  of  that  society,  who  were  vested  with 
the  charge  and  control  of  such  children ;  in  the  case  of 
males,  during  their  minority,  and  of  females,  till  they  at- 
tained the  age  of  eighteen  years.  That  act  was,  by  chapter 
24  of  the  Laws  of  1826,  amended  so  as  to  authorize  any 
child,  convicted  of  the  commission  of  a  criminal  offence,  in 
any  city  or  county  of  this  State,  and  who  should,  in  the 
judgment  of  the  court  who  tried  him,  be  deemed  a  proper 
object  to  be  sent  to  such  house  of  refuge,  who  was  to  be  re- 
ceived by  the  managers,  unless  notice  was  given  by  them 
that  there  was  not  room  for  the  reception  of  any  further  de- 
linquents ;  and  in  the  third  section  of  that  act  the  persons 
«o  sent  were  called  "juvenile  delinquents." 

On  the  8th  of  May,  1846,  an  act  (chap.  1491  of  the  Laws  of 
that  year)  was  passed,  entitled  "An  act  to  authorize  the 
establishment  of  a  House  of  Refuge  for  Juvenile  jDelinquents 
in  Western  New  York,"  by  which  provision  was  made  for 
the  erection  of  "  The  Western  House  of  Refuge  for  Juvenile 
Delinquents  "  in  the  interior  or  western  portion  of  this  Stat«, 
and  for  the  reception' therein,  when  in  readiness  therefor,  of 
all  male  childen  under  the  age  of  eighteen  years,  and  all 
female  children  under  the  age  of  seventeen  years,  legally 
committed  thereto  as  vagrants,  or  on  a  conviction  for  any 
criminal  offence  by  any  court  having  authority  to  make  such 
<;ommitments ;  and  the  governor,  on  receiving  a  certificate 
of  such  readiness  from  the  commissioners  appointed  for  the 
erection  thereof,  was  required  to  make  an  order  designating 
the  counties  which  should  thereafter  "  be  authorized  to  send 
juvenile  delinquents  to  the  said  house  of  refuge,"  and  the 
sixteenth  section  of  that  act  contains  this  declaration  and 
provision,  viz.:  that  "from  and  after  the  time  of  making 
such  order,  the  courts  of  criminal  jurisdiction  of  the  several 
counties  designated  in  said  order  shall  sentence  to  said  house 
of  refuge  every  male  under  the  age  of  eighteen  years,  and 
every  female  under  the  age  of  seventeen  years,  who  shall 
be  convicted  before  such  court  of  any  felony.  The  said 
courts  and  the  several  magistrates  of  the  said  counties  may, 
in  their  discretion,  sentence  to  said  house  of  refuge  any 
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such  male  or  female  who  may  be  convicted  before 'them  of 
any  petit  larcey;  and  the  courts  and  magistrates  of  the 
county  where  such  house  of  refuge  may  be  located,  may 
also,  in  their  discretion,  send  to  said  house  of  refuge  any 
such  male  or  female  who  may  be  convicted  before  them  as  a 
vagrant;"  and  the  eighteenth  section  repealed  all  provi- 
sions of  existing  laws  which  required  the  courts  of  any  of 
the  counties  named,  in  such  order  of  the  governor,  to  sen- 
tence persons  to  the  bouse  of  refuge  in  the  city  of  New  York, 
80  far  as  the  same  related  to  the  counties  so  named. 

On  the  26th  of  Feruary,  1850,  an  act  was  passed,  entitled 
*^  An  act  in  relation  to  Juvenile  Delinquents,"  and  took 
effect  immediately.  (Chap.  24  of  the  Laws  of  1860.)  The 
first  section  of  this  act  has  a  very  important  bearing  on  the 
case  under  review,  and  is  in  the  words,  viz.:  '^From  and 
after  the  passage  of  this  act,  it  shall  be  the  duty  of  the  sev- 
eral courts  having  criminal  jurisdiction,  and  who  shall  hold 
courts  within  the  limits  of  the  fourth,  fifth,  sixth,  seventh 
and  eighth  judicial  districts  of  this  State,  to  order  ail  juvenile 
delinquents,  by  them  respectively  sentenced,  to  be  removed 
(and  all  such  delinquents  convicted  in  the  first,  second  and 
third  judicial  districts,  shall  be  ordered  by  such  court  to  be 
removed  toand  confined  in  the  house  of  refuge,  established 
by  the  society  for  the  Reformation  of  Juvenile  Delinquents 
in  the  city  of  New  York)  to  the  Western  House  of  Refuge 
for  Juvenile  Delinquents,  in  the  city  of  Rochester." 

On  the  10th  of  April  in  the  same  year,  an  act  was  passed 
(chap.  304)  amending  the  sixteenth  section  of  the  act  of  1846, 
authorizing  the  establishment  of  the  Western  House  of  Ref- 
uge, so  far  as  to  restrict  its  provisions  to  males  under  the 
age  of  sixteen  years. 

I  have  referred  to  the  provisions  of  the  several  acts  relat- 
ing to  the  house  of  refuge  in  the  city  of  New  York  with  con- 
siderable particularity,  for  the  purpose  of  showing  that  it 
was  not  obligatory  on  the  courts,  originally,  to  sentence 
juvenile  offenders,  coming  within  their  provisions,  to  that 
institution  ;  and  that  the  propriety  or  expediency  of  doing 
so  was  entirely  discretionary  with  them  until  the  act  of  Feb- 
ruary 36,  1860,  took  effect ;  while  on  the  other  hand  it  was, 
under  the  act  authorizing  the  erection  of  the  Western  House, 
of  Refuge,  made  the  duty  of  every  court  of  criminal  juris- 
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diction  of  the  several  coanties  designated  in  the  order  of  the 
governor,  to  send  all  persons  under  the  prescribed  age,  con- 
victed before  it,  to  sach  house.  This  distinction  was  re- 
moved by  the  act  of  February,  1860;  and  although  the 
language  in  reference  to  the  two  institutions  is  not  precisely 
the  same,  that  applicable  to  the  Western  House  of  Refuge, 
declaring  that  '*  it  shall  be  the  duty"  of  the  courts  desig- 
nated in  certain  judicial  districts,  to  order  all  juvenile  de- 
linquents sentenced  by  them  to  be  removed  to  it,  while  in 
reference  to  the  other  districts  the  language  used  is,  that 
that  such  delinquents  ", shall  be  ordered  "  by  the  court  before 
which  the  conviction  is  had,  to  be  removed  to  and  confined 
in  the  house  of  refuge  in  New  York,  in  both  cases  a  duty 
is  prescribed,  an  order  for  the  removal  is  to  be  made ;  and 
although  it  is  true  that  sometimes  the  word  '^ shall"  may 
be  construed  '*  may,"  such  construction  should  not  be  given 
to  it  unless  clearly  called  for  by  the  subject-matter  of  the 
context.  In  the  statute  referred  to,  the  subject-matter  in 
the  two  cases  is  the  same ;  and  the  whole  scope  and  object 
of  the  act  is,  in  my  opinion,  clearly  to  require  the  removal 
of  such  offenders  to  the  reformatory  institution,  instead  of 
punishing  them  in  the  State  prison  or  county  jail,  and  it  is 
made  mandatory  on  the  courts  to  make  an  order  to  that  effect 
in  all  cases. 

The  learned  justice  who  delivered  the  opinion  of  the  Su- 
preme Court,  construes  the  terms  '^juvenile  delinquents" 
as  used  in  the  act  of  1860,  so  as  not  to  include  ^^any  juve- 
niles convicted  of  a  felony,"  who  were  already  provided  for 
by  previous  laws,  but  related  to  offenders  of  less  grade 
only. 

There  appears  to  be  no  ground  for  such  distinction.  A 
delinquent,  among  other  definitions  of  Webster,  is  defined 
to  be  ''an  offender;  one  who  commits  a  fault  or  crime;" 
and  it  appears  to  me  evident  that  the  ''juvenile  delinquents" 
intended  by  that  act,  are  the  persons  who,  under  the  age 
prescribed  in  the  acts  regulating  the  two  designated  houses 
of  refuge,  are  to  be  sent  thereto,  and  who  were  so  named  (as 
I  have  before  stated),  in  the  third  section  of  the  act  of  1826, 
amendatory  of  the  act  for  the  establishment  of  the  house  of 
refuge  in  New  York. 

Assuming,  then,  that  under  the  law  existing  at  the  time 
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when  Corbin  was  convicted,  that  he  was  not  liable  to  be  sen- 
tenced to  imprisonment  in  a  State  prison,  it  follows  that  he 
did  not  come  within  the  provision  under  which  it  was 
claimed  that  he  was  rendered  incompetent  to  be  a  witness. 

The  effect  of  .the  Statute  of  1860  was  substantially  to  ex- 
cept the  case  of  offenders  under  the  age  of  sixteen  years, 
convicted  of  ai)  offence  which,  under  the  general  statute,  is 
punishable  by  imprisonment  in  a  State  prison  from  that 
statute,  and  to  declare  that  it  shall  not  extend  to  them  ;  or, 
in  other  words,  as  applicable  to  this  case,  that  the  punish- 
ment for  burglary  in  the  third  degree  shall  be  imprisonment 
in  a  State  prison,  except  when  the  offence  is  committed  by  a 
male  under  the  age  of  sixteen  years,  and  then  it  shall  be  by 
confinement  in  the  house  of  refuge  in  the  city  of  New  York. 

There  are  other  cases  where  the  punishment  prescribed 
for  the  same  offence  is  different,  as  applicable  to  different 
offenders  convicted  of  it.  Thus  in  a  case  of  petit  larceny 
committed  by  two  parties,  it  may  be  that,  as  to  one,  it  was 
his  first  offence,  and  punishable  by  imprisonment  in  the 
county  jail,  and  which  would  not  affect  his  competency  ^s  a 
witness ;  but  as  to  the  other,  it  might  be  a  second  offence, 
and  punishable  in  the  State  prison,  which  would  render  him 
incomi)etent  to  testify.  This  is  a  confirmation  of  the  prin- 
ciple or  rule,  before  asserted,  that  it  was  the  liability  by  law 
of  the  offender  to  be  punished  in  a  State  prison  for  an  of- 
fence, and  not  the  particular  offence  itself  which  creates  the 
incompetency. 

My  conclusion  upon  the  whole  case,  therefore,  is,  that  the 
Oeneral  Term,  in  reversing  the  conviction  erred,  and  should 
have  decided  against  the  exception,  and  have  remitted  the 
proceedings  to  the  Court  of  Sessions  of  Rensselaer  County, 
with  directions  to  proceed  thereon.  It  follows  that  the 
judgment  of  the  Supreme  Court  should  be  reversed,  and  a 
judgment  entered  by  it  to  the  effect  above  indicated. 

Hunt,  Ch.  J.,  Mason,  Woodruff,  and  Murray,  JJ., con- 
curred with  James,  J.,  for  afi9irmance. 

Groveb  and  Daniels,  J.J.  with  Lott,  J.,  for  reversal. 

Judgment  affirmed. 
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SUPREME  COURT. 

Rhode  Islai^d,  1873. 


State  v.  O'Donnell. 

a 

After  trial  and  conviction  the  defendant  moved,  in  arrest  of  judgment,  that  the  com- 
plaint  did  not  in  and  by  its  terms  sufficiently  negative  the  presumption  that 
said  "  ale,  wine,  rum,''  etc.,  alleged  in  said  complaint  to  have  been  by  defendant 
sold  and  suffered  to  be  sold,  were  sold  in  accordance  with  the  laws  of  the  State 
and  the  United  States,  and  the  court  overruled  the  motion  ;  held,  that  the  rule 
for  indictments  and  declarations  in  civil  cases  are  uniform  and  on  general  prin- 
ciple, the  indictment  must  contain  the  statement  of  those  facts  which  constitute 
an  offence  under  the  statute.  A  prima  facie  case  tnnst  be  stated,  and  mat- 
ter of  excuse  must  be  shown  by  the  defendant  The  question  is,  whether  the 
exception  is  so  incorporated  with  and  becomes  a  part  of  the  enactment  as  to 
constitute  a  part  of  the  definition  or  description  of  the  offence.  It  is  the  nature 
of  the  exception  and  not  its  location  which  is  important.  We  must  ask  whether 
all  that  is  alleged  in  the  indictment  may  bo  true,  and  yet  the  defendant  not  be 
guilty.  The  answer  to  this  question  will  decide  what  ought  to  be  alleged  in  or- 
der to  constitute  the  statute  offence. 

Whit/man^  for  defendant.  • 

Willard  Sayles,  Attorney-Gteneral,  for  State. 

Potter,  J.  The  complaint  is  for  a  violation  of  chapter 
78  of  the  Revised  Statutes  of  1857,  and  alleges  that  the  de- 
fendant ^'  did  sell  and  suffer  to  be  sold,  and  not  for  the  pur- 
pose of  exportation,  ale,  wine,  rum,  and  other  strong  and 
malt  liquors,  and  mixed  liquors,  a  part  of  which  was  ale, 
wine,  rum,  and  other  strong  and  malt  liquors,  without  license 
first  had  and  obtained,"  &c.,  ''against  the  sti^tute,"  &c. 
Section  1  of  chapter  78  prohibits  the  manufacture  or  sale 
of  these  articles  except  for  exportation,  ''  unless  as  is  here- 
inafter provided."  Section  16  prescribes  the  penalty.  Sec- 
tion 14  provides  that  it  shall  be  lawful  for  town  agents  to 
sell  liquors  mentioned  in  the  first  section  of  said  chapter, 
and  for  all  persons  to  keep  and  sell  liquors  imported  and 
contained  in  the  original  packages  in  which  such  liquors 
were  imported,  &c. 

In  framing  pleadings  in  criminal  cases,  there  seems  to 
have  been  formerly  a  distinction  between  indictments  and 
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proceedings  on  penal  statutes  where  the  convictions  are 
summary.  In  the  latter  case  the  defendant  has  not  the 
advantage  which  a  trial  at  common  law  gives  him,  and 
therefore  more  strictness  is  required  in  order  that  it  should 
appear  on  the  face  of  the  papers  that  the  magistrate  has 
jurisdiction  and  that  the  defendant  has  no  statutable  defence. 

1  Chitty's  Crim.  Law,  pp.  283,  284;  Hex  v.  JarviSj  1  Burr. 
148 ;  Hex  v.  Pemberton^  2  Burr.  1035  ;  Bex  v.  Stone,  1  East, 
649 ;  Bex  v.  Marriott,  1  Str.  67;  2  Chitty's  Gen.  Prac.  166, 
167. 

Declarations  in  suits  for  penalties  were  strictly  construed, 
and  it  was  held  that  they  must  negative  all  exceptions  if  in 
same  clause.  1  Chitty,  255*  note,  506 ;  Smith  v.  United 
States,  1  Gall.  261 ;  Donelly  v.  Yandenhurgh,  3  Johns.  41  \ 
Spiers  v.  Parker,  1  T.  R.  144. 

But  in  regard  to  indictments,  we  find  among  the  old 
authorities  that  Hawkins,  P.  C,  b.  2,  c.  25,  §  113,  a  standard 
authority,  says:  ''It  seems  agreed  that  there  is  no  need  to 
allege  in  an  indictment  that  the  defendant  is  not  within  the 
benefit  of  the  provisos  of  a  statute  whereon  it  is  founded  ; 
and  this  hath  been  adjudged  even  as  to  those  statutes  which, 
in  their  purview,  expressly  take  note  of  the  provisos,  as  by 
saying  that  none  shall  do  the  thing  prohibited  otherwise 
than  in  such  special  cases,  &c.,  as  are  expressed  in  the  act,'' 
citing  Poph.  93,  94;  1  Jones,  157;  1  Lev.  26;  Savile,  32; 

2  H.  P.  C.  170,  171. 

Again  he  says,  section  112,  that  **  every  indictment  must 
bring  the  defendant  within  all  descriptions  mentioned  in  the 
act,  except  they  are  such  as  carry  with  them  the  bare  denial 
of  a  matter  the  aflSrmation  of  which  is  a  proper  and  natural 
plea  for  the  defendant."  On  a  statute  punishing  a  man  for 
non-attendance  on  church  without  reasonable  excuse,  it  was 
not  necessary  to  show  that  the  defendant  had  no  reasonable 
excuse,  that  being  on  him  to  show.  He  cites  2  Leon.  5 ;  2 
Keb.  582.  And  all  the  above  is  repeated  as  sound  law  in  3 
Bacon's  Abr.,  Indictment,  H. 

It  is  said,  however,  in  an  article  in  the  American  Jurist 
for  October,  1832  (vol.  8),  p.  237,  attributed  to  Judge  Met- 
calf,  that  these  doctrines  in  Hawkins  and  Bacon  are  founded 
on  cases  where  the  course  of  proceeding  depended  on  statute. 


340  Cowen's  Criminal  Reports. 

And  the  modern  cases  seem  to  have  established  a  different 
doctrine. 

Chitty  (2  Gen.  Practice,  166,  167)  has  laid  down  a  rnle 
which  seems  to  be  supported  by  many  of  the  modern  aa- 
thorities :  ^'  If  the  exception  be  in  the  enacting  clause,  or  in 
a  proviso  thereof,  or  even  in  any  other  clause  that  ought  to  he 
read  as  part  thej'eof^  although  in  a  distinct  section,  then  it 
must  be  negatived.  But  if  in  a  subsequent  clause  and  not 
referred  to,  then  it  need  not  be  negatived."  And  so  Bay  ley, 
J.,  in  Steel  v.  Smithy  1  B.  &  Aid.  94 ;  and  so  Lord  Tenterden 
in  Vavasour  v.  Ormrod^  6  B.  &  C.  430,  which  was  a  suit  on 
a  lease. 

The  whole  tendency  of  modern  cases  has  been  to  make 
the  rnle  for  indictments  and  declarations  in  civil  cases  uni- 
form with  the  old  rule  strictly  observed  in  cases  of  summary 
convictions  and  suits  for  penalties.  See  Lequai  v.  The  Peo- 
ple, 11  111.  330,  2,xAMetzkeT^.  The  People,  14  111.  101,  where 
the  rule  is  laid  down  substantially  as  by'Chitty.  The  ques- 
tion is  whether  the  exception  is  incorporated  in  the  enacting 
clause  by  words  of  reference.  These  cases  are  cited  and  re- 
cognized in  State  v.  Williams,  20  Iowa,  98 ;  and  in  ^ate  v. 
Palmer,  18  Vt.  670,  this  rule  is  spoken  of  as  plausible,  but 
is  not  decided.  And  see  Broom's  Legal  Maxims,  §  621. 
'*  Verba  retata  hoc  maxime  operantur  per  referentiam  ut  in 
cis  inesse  videntur.^^  And  see  note  in  2  Ben.  &  H.  Lead. 
Cas.  (2d  ed.)  p.  13. 

Much  confusion  has  been  cansed  by  using  the  phrases 
'^enacting  clauses,"  ** purview,"  ''proviso,"  and  ** excep- 
tion," in  different  senses.  Ben.  &  H.  Lead.  Cas.  note,  ante; 
Smith  V.  Moore,  6  Greenl.  274. 

The  case  of  State  v.  Abbey,  29  Vt.  60,  contains  the  most 
sensible  remarks  on  these  rules  that  we  have  seen.  ''The 
rule  is  founded  on  the  general  principle,  that  the  indictment 
must  contain  the  statement  of  those  facts  which  constitute 
an  offence  under  the  statute."  Aprima/a^ie  case  must  be 
stated,  and  matter  of  excuse  must  be  shown  by  the  defend- 
ant. "The  question  is  whether  the  exception  is  so  incor- 
porated with  and  becomes  a  part  of  the  enactment  as  to 
constitute  a  part  oF  the  definition  or  description  of  the 
offence."  It  is  the  nature  of  the  exception  and  not  its  locot- 
Hon  which  is  important. 
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In  the  case  of  State  v.  Adams,  6  N.  H.  632,  it  is  suggested 
that  we  may  ask  whether  all  that  is  alleged  in  the  indictment 
may  be  true,  and  yet  the  defendant  not  be  gailty.  The  an- 
swer to  this  question  will  decide  what  ought  to  be  alleged 
in  order  to  constitute  the  statute  offence.  And  the  Supreme 
Court  of  South  Carolina,  in  a  case  where  the  charge  %as  in- 
sufficiently stated,  observe,  "As  that  [card  playing]  is  not 
under  all  circumstances  unlawful,  she  may,  for  anything 
that  the  court  can  perceive,  be  innocent  of  any  offence." 
State  V.  Reynolds^  2  Note  and  McC.  366. 

The  complaint  in  the  present  case  does  allege  a  sale 
"  without  license  "  although  the  provision  for  license  is  not 
oontained  in  the  enacting  clause,  or  even  in  any  part  of  the 
act,  but  in  a  subsequent  statute.  Upon  the  principles  we 
have  approved  the  exceptions  must  be  sustained. 

New  trial  granted. 

NOTK. — ^The  Code  of  Criminal  Procedure  has  abolished,  in  criminal  actions, 
all  forms  of  pleading  heretofore  existing,  and  sabstituted  therefor  sach  as  are 
prescribed  by  that  Code.  We  find  in  the  following  section  a  declaration  of 
what  the  indictment  shall  contain  : 

"  §  375.  The  Indictment  must  contain  ; 

1.  The  title  of  the  action,  specifying  the  name  of  the  court  to  which  the 
indictment  is  presented,  and  the  names  of  the  parties  ; 

2.  A  plain  and  concise  statement  of  the  act  constituting  the  crime,  without 
unnecessary  repetition." 

Judge  FOLGBR,  in  the  case  of  PMpa  v.  2%«  People,  72  N.  T.,  349,  defines  so 
clearly  what  is  "a  plain  and  concise  statement  of  the  act  constituting  the 
crime"  of  larceny,  under  a  special  statute  then  in  force,  that  I  insert  here  that 
part  of  the  very  able  and  scholarly  opinion  of  this  learned  Judge  : 

"  The  first  point  to  be  noticed  is  that  which  claims  that  the  draft,  which  was 
aUeged  to  have  been  the  subject  of  the  larceny,  was  not  properly  described  in 
the  indictment.  The  fault  indicated  is,  that  there  is  no  averment  that  there  was 
any  money  due  upon  or  secured  by  the  draft,  or  remaining  unsatisfied  upon  it, 
or  that  might  in  any  contingency  be  collected  thereon  ;  which  is  the  substance 
of  one  of  the  Revised  Statutes  cited  below. 

"To  steal  such  an  instrument  was  not  larceny  at  common  law.  It  is  made  so 
by  statute.  The  definition  or  description  of  the  offence  is  contained  in  the  stat- 
ute. If  the  indictment  avers  the  offence,  as  the  statute  defines  it,  the  averment 
is  sufficient.  For  the  rule  is,  that,  while  in  framing  an  indictment  on  a 
statute,  all  the  circumstances  which  constitute  the  definition  of  the  offence  in  the 
statute,  so  as  to  bring  the  accused  precisely  within  it,  must  be  stated  ;  yet  no 
other  description  of  the  thing  in  which  the  offence  was  committed  is  necessary 
to  be  stated,  than  that  contained  in  the  statute  itself,  unless  the  value  becomes 
necessary  to  fix  the  grade  of  the  offence.  (2  Leach,  1103.)  And  the  mode  of 
stating  the  value,  is  to  aver  that  the  thing  which  is  the  subject  of  the  offence  is 
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of  or  more  than  the  value  prescribed  bj  the  statute  as  the  sum  which  must  be 
reached  in  value.  It  must  be  laid  in  the  words  of  the  act  creating  the  offeoce, 
or  at  least  in  words  plainly  equivalent.  (Per  Yeates,  J.,  3  Binney,  537,  Span- 
gles V.  Camm.;  see,  also,  1  Chit.  Cr.  L..  281 ;  2  Foster,  284  ;  3  Leach,  1103.) 

**  The  language  of  the  statute  is  :  '  Everj  person  who  shall  be  convicted  of 
the  felonious  taking  and  carrying  away  the  personal  property  of  another,  of  the 
value  of  f^ore  that  twenty-five  dolFars,  shall  be  adjudged  guilty  of  a  grand  lar- 
ceny,' etc.     (2  R.  S.,  679,  §  63.) 

"  There  is  the  offence  —  the  intent,  feloniously  ;  the  act,  taking  and  carrying 
away  ;  the  subject  of  the  act,  personal  property  of  another  of  a  certain  value  — 
these  three  ingredients  make  the  crime.  The  intent  and  the  act  may  be  averred 
in  the  very  words  of  the  statute  ;  did  feloniously  steal,  take  and  carry  away. 
The  subject  of  the  act  must  be  more  specifically  averred,  because  the  words  of 
the  definition  are  generic,  and  the  subject  of  the  larceny  is  of  a  species.  This 
is  to  be  done  to  meet  a  requirement  of  the  common  law,  and  not  of  the  statute  ; 
that  the  particular  personal  property  taken  shall  be  set  forth  by  the  name  or 
description  of  its  kind,  for  the  full  information  of  the  accused  ;  Rex  v.  CJialkUy 
(Russ.  &  Ry. ,  258) ;  and  to  show  that  the  chattel  averred  is  the  same  as  that 
proven. 

"  Another  section  of  the  statute  has  enumerated  the  different  species  of  that 
generic  term.  '  The  term  personal  property,  as  used  in  this  chapter,  shall  be  con- 
strued to  mean  goods,  chattels,  effects,  evidences  of  rights  in  action,  and  all 
written  in^ruments  by  which  any  pecuniary  obligation,  or  any  right  or  title  to 
property,  real  or  personal,  8haU  be  created,  acknowledged^  traneferredt  increased, 
defeated,  discharged  or  diminished.'    (2  R.  S..  p.  704,  §  33.) 

"  Now  the  indictment  avers  that  the  prisoner,  'with  force  and  arms,  one 
draft,'  made  and  drawn  by  the  savings  bank  on  the  bank  in  New  York  city, 
*  feloniously  did  steal,  take  and  carry  away.'  It  thus  avers  the  intent  and  the 
act.  It  also  describes  the  draft.  It  gives  a  full  and  precise  copy  of  the  words 
of  it,  and  the  words  of  the  indorsements  which  were  upon  it,  before  and  when 
it  came  to  the  hands  of  the  prisoner,  so  that  there  can  be  no  mistake  that  it  is 
properly  averred  as  a  written  instrument,  by  which  a  pecuniary  obligation  is 
created,  acknowledged  and  transferred.  Thus  the  averment  shows  that  it 
is  the  personal  property  of  the  sixty- third  Section,  by  showing  that  it  is  one  of 
the  species  of  that  term  enumerated  in  the  thirty -third  section.  It  then  avers 
that  it  was  the  personal  property  of  another  than  the  prisoner,  naming  in  the 
count  we  now  have  under  our  eye,  the  State  of  New  York  as  that  other.  It 
also  avers  that  the  draft  was  of  the  value  of  $7,500.  Thus  is  made  a  complete 
averment  of  the  subject  of  the  larceny.  Ist.  The  kind  of  property.  2d.  The 
other  of  whom  it  is  the  property  ;  and,  8d.  The  value  of  the  property,  as  over 
twenty-five  dollars.  And  thus  is  made  a  complete  averment  of  all  the  constitu- 
ents of  the  statutory  crime  of  which  the  prisoner  was  found  guilty. 

**  There  is  another  section  of  the  statute  which  is  applicable  to  the  case.  *  If 
the  property  stolen  consists  of  any  *  *  *  draft,  *  *  *  the  money  due 
thereon,  or  secured  thereby  and  remaining  unsatisfied,  or  which  in  any  contin- 
gency might  be  collected  thereon,  *  *  *  shall  be  deemed  the  value  of  the 
article  so  stolen.'    (2  R.  S.,  g  66,  supra.) 

"This  section  does  not  make  any  part  of  the  description  of  the  offence.  It 
prescribes  a  rule  of  evidence,  and  furnishes  a  mode  of  proving  the  value  of  the 
draft  stolen.  It  is  evident  that  though  all  the  other  elements  of  the  offence  (the 
intent,  the  act,  the  kind  of  property,  the  owner,)  may  be  susceptible  of  easy 
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pToof,  there  would  be  dffflcalty  in  proving  that  a  piece  of  paper,  with  words 
written  or  printed  upon  it,  was  of  the  value  of  over  twenty-five  dollars.  Such 
a  piece  of  paper,  a  draft  for  over  that  amount,  pavableto  order  and  not  indorsed, 
would  be  valueless  in  the  hands  of  a  felonious  taker  of  it,  and  valueless  in  any 
hands,  merely  as  a  piece  of  printed  or  written  paper.  Its  value  would  be,  in  the 
evidence  which  the  words  of  it  gives,  of  an  obligation  to  pay,  and  in  the  power 
which  it  gives  to  the  payee  to  obtain  the  sum  of  money  named  in  it.  It  has  the 
worth  from  its  relation  to  some  other  thing.  (2  East  P.  C. ,  597. )  So  this  sec- 
tion of  the  statute  was  needed  and  was  adopted  to  make  an  arbitrary  value  to 
the  draft,  for  the  purpose  of  the  criminal  law,  and  to  give  a  ready  means  of  proof 
of  that  value.  Tlie  offence  is  to  steal  such  a  paper  over  such  a  value.  The 
fact  that  it  is  over  such  a  value,  and  the  proof  of  the  averment  of  Ihat  fact,  is 
in  the  other  fact,  that  by  force  of  the  words  of  it,  not  yet  put  in  use  to  realize 
upon  it,  there  is  money  to  more  than  that  amount  due  thereon  or  secured 
thereby  and  remaining  unsatisfied. 

"Now  the  test  is  this.  Would  Dot  the  sixty- third  and  thirty-third  sections, 
above  cited,  if  standing  alone,  with  no  aid  or  accompaniment  from  the  sixty- 
sixth  section,  above  cited,  have  created  a  statutory  offence?  They  set  forth  all 
the  elements  of  an  offence.  It  would  have  been  ^difficult  to  have  made  proof 
of  value,  so  as  to  bring  the  case  up  to  the  minimum  of  twenty-five  dollars  fixed 
by  the  statute  ;  but  that  would  have  been  A  failure  of  proof,  not  a  failure  of  the 
law  as  not  declaring  an  offence.  The  very  reason  of  the  passage  of  the  statute, 
making  choses  in  action  the  subject  of  larceny,  was  the  rule  of  the  common  law, 
that  their  whole  inherent  value  being  the  price  of  the  paper,  it  was  too  insig- 
nificant to  be  worthy  of  punishment.  (4  Bl.  Comm.,  284  ;  2  East,  P.  C,  supra.) 
Our  statute  has  arbitrarily  made  them  the  subject  of  grand  larceny,  if  the  value 
be  over  twenty-five  dollars  ;  and  mindful  of  this  rule  of  the  common  law,  the 
statute  has  declared  that  the  guage  of  value  shall  not  be  the  worth  or  price  of 
the  paper  on  which  they  are  written,  but  the  power  which  the  writing  on  them 
has  to  obtain  money.  So  it  is  apparent  that  the  two  sections  first  named  create 
aad  declare  an  offence.  The  rule  of  the  common  law  above  named  does  not 
avail  against  it ;  because  the  law-making  power  has  said  (taking  those  two  sec- 
tions alone),  notwithstanding  that  rule,  stealing  a  chose  in  action  wiH  be  grand 
larceny  hereafter,  if  the  proof  can  be  made  of  value  to  the  amount  fixed  ;  and 
then,  seeing  how  great  the  difficulty  would  be  of  making  that  proof,  it  has  fur- 
ther said,  we  also  give  you  this  new  rule  of  value  for  this  case.  But  it  no  more 
made  the  means  by  proof  of  showing  the  value,  a  part  of  the  offence,  than  the 
common  law  did  when  it  declared  the  stealing  of  a  horse  or  other  chattel  to  be 
larceny.  There  was  the  same  rule  in  effect  as  to  chattels,  as  there  was  to  choses 
in  action  ;  if  valueless,  the  law  did  not  deem  it  an  offence  to  take  them  ;  so  it 
was  and  is  a  rule  that  value  must  be  averred  and  shown.  {Phipoe's  C<ue,  2  Lieach , 
Cr.  L.,  774  ;  Starkie,  Cr.  PI.,  450  ;  but  see  Beff.  v.  Morrie,  9  C.  &  P.,  349.)  But 
the  reason  why  there  is  value  to  them  —  that  is,  the  elements  which  enter  into  the 
mind  of  the  witness  in  making  up  his  judgment  and  testifying  as  to  their  worth 
are  not  a  part  of  the  offence  requiring  an  averment  of  them  in  the  indictment. 

'*  It  is  true  that  the  precedents  of  indictments  in  the  text-books  of  English 
writers  furnish  an  averment,  of  the  kind  claimed  by  the  prisoner  to  have  been 
faultily  omitted  from  the  indictment  on  which  he  was  tried  ;  and  the  rulings  of 
English  conrts  hold,  that,  without  such  an  averment,  an  indictment  for  the  lar- 
ceny of  a  draft,  or  the  like  written  instrument,  is  faulty.  The  reason  for  that 
18  that  the  English  statute  (2  Qeorge  II)  blends  in  one  section,  the  matter  dis- 
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tributed  in  three  in  oar  Revised  Statutes  ;  and  so  blends  it  as  to  make  it  all  part 
of  the  description  of  the  offence.  So  it  was  with  the  Statute  of  Soath  Carolina, 
interpreted  in  The  State  v.  Thomas  (2  McCord.  527),  cited  for  the  plaintiff  in 
error.  The  language  tliere  is,  that  the  stealing  any  instrument  for  the  payment 
of  money,  shall  be  deemed  felony  of  the  same  nature  as  it  would  have  been,  if 
the  offender  had  stolen  goods  of  like  value  with  the  money  due  and  remaining' 
unsatisfied  on  that  instrument. 

"  It  is  apparent  that  no  information  is  given  of  the  grade  of  the  offence  until 
statement  of  the  amount  thus  due  and  unsatisfied.  So  that  if  the  indicted  per- 
son should  plead  guilty  to  an  indictment  which  lacked  the  averment  of  the 
amount  due  and  unsatisfied,  the  court  would  have  no  hint  from  it  of  the  grade 
of  the  offence,  nor  of  the  punishment  to  be  inflicted.  On  the  contrary,  our  stat- 
ute does  fi]^  the  grade  of  the  offence.  An  indictment,  in  the  language  of  sections 
sixty-six  and  thirty-three,  gives  information  of  what  offence  is  charged.  And 
so  it  is  in  England,  where  the  statute  is  like  ours.  Thus,  in  Rex  v.  Johnson  (3 
Maule  &  Selw.,539),  the  indictment  charged  the  prisoner  with  stealing  nine 
bank  notes  for  the  payment  of  divers  sums  of  money,  amounting  in  the  whole 
to  a  certain  sum  of  money,  to  wit,  the  sum  of  nine  pounds  of  lawful  money,  and 
of  the  value  of  nine  poun4^.  Lord  Ellenborough,  C.  J.,  said:  "If  bank 
notes  be  recognized  by  that  description  in  an  act  of  Parliament,  the  indictment 
has  done  enough  in  laying  them  under  such  a  description  ;"  and  Le  Blanc,  J., 
said :  "  Where  a  specific  thing  is  made  the  subject  of  larceny,  it  is  only  neces- 
sary to  describe  it  as  such  specific  thing,  it  being  a  species  of  thing  which  is 
the  subject  of  larceny.  It  may  be  said  of  a  bank  note,  it  is  not  necessary  to  de- 
scribe it  particularly  as  a  bank  note,  for  the  payment  of  one  pound,  five  pounds 
or  twenty  pounds ;  because,  for  whatever  sum  it  may  be  payable,  it  is  still  a 
bank  note.  The  argument  upon  this  part  of  the  case  has  arisen  from  the  prac- 
tice of  describing  the  particular  sum  for  which  the  note  is  payable,  and  that  the 
money  secured  iJiereby  is  unsatisfied.  The  answer  is,  that  whether  it  be  payable 
for  one  sum  or  another,  it  is  equally  a  bank  note,  and  a  bank  note  is  the  subject 
of  larceny.  No  further  description  is  necessary,  than  for  other  chattels  which 
are  the  subject  of  larceny,  and  under  the  general  name  of  bank  note,  the  partic- 
ular species,  if  the  sum  for  which  the  note  is  payable  may  be  said  to  constitute 
a  species,  may  be  proved."  And  see  MUnes*  Case  (2  East,  Cr.  L.,  602),  where  an 
indictment,  charged  the  stealing  of  "a  promissory  note  for  one  guinea,"  was 
held  good. 

"  It  is  well  to  observe  of  the  case,  HoJbrook  v.  The  People  (13  J.  R.,  93),  cited 
for  plaintiff  in  error,  that  no  such  point  as  his  was  there  decided  or  raised,  though 
the  indictment  was  such  as  might  have  elicited  it.  Nor  does  that  case  or  The  Peo- 
ple V.  Loomis  (4  Denio,  380),  liken  our  Revised  Statutes  to  2  Geo.  II,  svpra,  as 
is  erroneously  supposed.  It  is  1  R.  L.,  174,  which  is  said  to  have  a  likeness. 
The  latter  holds  only  that  there  must  be  some  value  to  the  chose  in  action,  and 
that  some  value  must  be  proven. 

"  In  Stewart  v.  Comm.  (4  Sergt.  &  R.,  194),  the  point  was  not  made  by  coun- 
sel, and  it  was  enough  for  the  case  to  have  said  that  the  notes  should  have  been 
more  particularly  described.  The  case  was  not  elaborately  considered,  and  is 
not  in  accord  with  an  intimation  of  Tilghman,  G.  J.,  in  3  Binney,  538. 

"  Nor  is  there  in  our  views  here  expressed  any  departure  from  Wood  ▼.  The 
People  (53  N.  Y.,  511),  where  it  is  said  the  indictment  must  aver  all  the  things 
that  make  the  offence.  The  reason  of  that  rule  is  to  inform  the  accused  of  the 
leading  grounds  of  the  charge  ;  to  enable  the  court  to  pronounce  the  proper  Jadg- 
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ment  affixed  by  law  to  the  combination  of  facts  alleged  (2  McCord,  mtpra);  and 
to  enable  the  party  to  plead  the  jadgment  in  bar  of  a  second  prosecution.  (8 
Greenl.  on  Ev.,  §  10.)  * 

"  We  condade  that  the  indictment  did  make  sufficient  ayerment  of  the  sab- 
Ject  of  the  larceny,  and  that  this  point  is  not  well  taken."  - 


The  Revised  Statates,  so  far  as  they  relate  to  crimes  and  their  punishment, 
have  been  repealed  and  the  Penal  Code  substituted.  The  sections  of  the  Penal 
Code,  as  to  what  constitutes  larceny,  and  the  mode  of  proving  the  value  of 
certain  evidences  of  debt,  road  as  follows  : 

'  * '  §  528.  A  person  who  with  the  intent  to  deprive  or  defraud  the  true  owner 
of  his  property,  or  of  the  use  and  benefit  thereof,  or  to  appropriate  the  same  to 
the  use  of  the  taker,  or  of  any  other  person,  either, 

1.  Takes  from  the  possession  of  the  true  owner,  or  of  any  other  person  ;  or 
obtains  from  such  possession  by  color  or  aid  of  fraudulent  or  false  representation 
or  pretense,  or  of  any  false  token  or  writing ;  or  secretes,  withholds,  or  appro- 
priates to  his  own  use,  or  that  of  any  person  other  than  the  true  owner,  any 
money,  personal  property,  thing  in  action,  evidence  of  debt  or  contract,  or  arti- 
cle of  value  of  any  kind  ;  or, 

2.  Having  in  his  possession,  custody,  or  control,  as  a  bailee,  servant,  attorney, 
agent,  clerk,  trustee,  or  officer  of  any  person,  association,  or  corporation,  or  as 
m  public  officer,  or  as  a  person  authorized  by  agreement,  or  by  competent  au- 
thority, to  hold  or  take  such  possession,  custody,  or  control,  any  money,  prop- 
erty, evidence  of  debt  or  contract,  article  of  value,  of  any  nature,  or  thing  in 
action  or  possession,  appropriates  the  same  to  his  own  use,  or  that  of  any  other 
person  other  than  the  true  owner  or  person  entitled  to  the  benefit  thereof  ; 

Steals  such  property,  and  is  guilty  of  larceny. 

**  §  529.  A  person  who  wilfully,  with  intent  to  defraud,  by  coK)r  or  aid  of 
a  check  or  draft,  or  order  for  the  payment  of  money  or  the  delivery  of  property, 
when  such  person  knows  that  the  drawer  or  maker  thereof  is  not  entitled  to 
draw  on  the  drawee  for  the  sum  specified  therein,  or  to  order  the  payment  of 
the  amount,  or  delivery  of  the  property,  although  no  express  representation  is 
made  in  reference  thereto,  obtains  from  another  any  money  or  property,  is  guilty 
of  stealing  the  same  and  punishable  accordingly. 

"  §  586.  All  the  provisions  of  this  chapter  apply  to  cases  where  the  property 
taken  is  an  instrument  for  the  payment  of  money,  an  evidence  of  debt,  a  public 
security,  or  a  passage  ticket,  completed  and  ready  to  be  issued  or  delivered,  al- 
though the  same  has  never  been  issued  or  delivered  by  the  maker  thereof  to 
any  person  as  a  purchaser  or  owner. 

"§587.  All  the  provisions  of  this  chapter  apply  to  cases  where  the  thing 
taken  is  a  fixture  or  part  of  the  realty,  or  any  growing  tree,  plant,  or  produce, 
and  is  secured  at  the  time  of  the  taking  in  the  same  manner  as  if  the  thing  had 
been  secured  by  another  person  at  a  previous  time. 

"  §  589.  A  person  who  finds  lost  property  under  circumstances  which  give 
him  knowledge  or  means  of  inquiry  as  to  the  true  owner,  and  who  appropri- 
ates such  property  to  his  own  use,  or  to  the  use  of  another  person  who  is  not  en- 
titled thereto,  without  having  first  made  every  reasonable  effort  to  find  the  owner 
and  restore  the  property  to  him,  is  guilty  of  larceny. 

"§  541.  A  person  acting  as  executor,  administrator,  committee,  guardian, 
receiver,  collector  or  trustee  of  any  description,  appointed  by  a  deed,  will,  or 
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other  instrumeDt,  or  by  an  order  or  judgment  of  a  court  or  officer,  who  secretes,  , 
withholds,  or  otherwise  appropriates  to  his  own  ase,  or  that  of  any  person 
other  than  the  true  owner,  or  person  entitle(f  thereto,  any  money,  goods,  thing 
ii^  action,  security,  evidence  of  debt  or  of  property,  or  other  valuable  thing,  or 
any  proceeds  thereof,  in  his  -possession  or  custody  by  virtue  of  his  office,  em- 
ployment or  appointment,  is  guilty  of  grand  or  petit  larceny  in  such  degree  as 
is  herein  prescribed,  with  reference  to  the  amount  of  such  property;  and  upon 
conviction,  in  addition  to  the  punishment  in  this  chapter  prescribed  for  such 
larceny,  may  be  adjudged  to  pay  a  fine,  not  exceeding  the  value  of  the  property 
so  misappropriated  or  stolen,  with  interest  thereon  from  the  time  of  the  misap- 
propriation, withholding  or  concealment,  and  twenty  per  centum  thereupon  in 
addition,  and  to  be  imprisoned  for  not  more  than  five  years  in  addition  to  iilb 
term  of  his  sentence  for  larceny,  according  to  this  chapter,  unle^  the  fine  is 
sooner  paid. 

"  §  544.  A  purchase  of  property  by  means  of  a  false  pretence  is  not  criminal, 
where  the  false  pretence  relates  to  the  purchaser's  means  or  ability  to  pay,  un- 
less the  pretence  is  made  in  writing  and  signed  by  the  party  to  be  charged. 

"  §  545.  If  the  thing  stolen  consists  of  a  written  instrument,  being  an  evi- 
dence of  debt,  other  than  a  public  or  corporate  certificate,  scrip,  bond,  or  secu- 
rity having  a  market  value,  or  being  the  transfer  of  or  evidence  of  ^itle  to  any 
property,  or  of  the  creating,  releasing  or  discharging  of  any  demand,  right  or 
obligation,  the  amount  of  money  due  thereupon  or  secured  to  be  paid  thereby, 
and  remaining  unsatisfied,  or  which,  in  any  contingency,  might  be  collected 
thereupon  or  thereby,  or  the  value  of  the  property  transferred  or  affected,  or 
the  title  to  which  is  shown  thereby,  or  the  sum  which  might  be  recovered  for 
the  want  thereof,  as  the  case  may  be,  is  deemed  the  value  of  the  thing  stolen. 

"  ^  546.  If  the  thing  stolen  is  a  ticket,  paper  or  other  writing,  entitling  or 
purporting  to  entitle  the  holder  or  proprietor  thereof  to  a  passage  upon  a  rail- 
way car,  vessel,  or  other  public  conveyance,  the  price  at  which  a  ticket,  enti- 
tling a  person  to  a  like  passage,  is  usually  sold,  is  deemed  the  value  thereof. 

"  §  547.  In  every  case  not  otherwise  regulated  by  statute,  the  market  value 
of  the  thing  stolen  is  deemed  its  value." 

By  the  Penal  Code,  §§  530,  531  &  532,  larceny  is  divided  into  grand  larceny, 
first  and  second  degrees ;  and  petit  larceny ;  and  the  punishment  therefor  if. 
contained  in  g§  538,  534,  535.-  Ed. 
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COURT  OF  APPEALS. 

New  Yobk,  1869. 


Teachout  v.  The  People. 

The  prisoner  was  apprised  distinctly  before  he  was  called  as  a  witness,  before  the 
coroner,  by  one  of  the  persons  present,  that  **  it  was  charged  that  his  wife  had 
been  poisoned  and  that  he  was  the  man  that  was  going  to  be  arrested  for  the 
crime."  The  coroner  also  told  him,  before  he  was  sworn,  "  that  there  were  ru- 
mors that  his  wife  came  to  her  death  by  foul  means,  and  that  some  of  those 
rumors  implicated  him,**  and  he  was  further  told  by  the  coroner,  before  he  was 
sworn,  "  that  he  was  not  obliged  to  testify  unless  he  chose."  The  defendant  an- 
swered "  that  he  had  no  objection  to  telling  all  he  knew.**  Held,  that  admis- 
sions made  under  oath  before  the  coroner  under  these  circumstances  were 
voluntary,  and  receiveable  in  evidence  against  the  prisoner  on  his  trial  for  the 
murder  of  his  wife. 

Biendrickmn  v.  Tke  People  (10  K.  T.,  18),  followed. 

MeMahan  v.  PeopU  (16  N.  T.,  384),  distinguished. 

Sandfard  E.  Churchy  for  prisoner. 
A.  P.  Laning^  for  people. 

Woodruff,  J.  The  exhaustive  examination  and  discus- 
sion of  authorities  by  court  and  counsel,  in  Hendrickson  v. 
The  People  (10  N.  Y.,  13),  and  McMaTion  v.  The  People  (15 
N.  Y.,  384),  render  it  wholly  unprofitable  to  go  again 
through  a  review  of  the  cases,  in  which  the  declarations  of 
a  person  made  under  oath  may  be  received,  or  must  be  re- 
jected, when  offered  as  evidence  on  his  trial  for  a  crime. 

In  my  judgment,  we  ought  to  regard  the  decision  in  the 
former  of  those  cases  decisive  of  the  present.  It  is  quite 
true  that  the  very  able  opinion  of  the  learned  judge,  who 
alone  appears  to  have  discussed  the  latter  case,  reiterates 
most  distinctly  the  views  expressed  in  his  dissenting  opinion 
in  the  former ;  but  we  are  not  warranted  in  inferring  that 
the  other  judges  intended  either  to  overrule  or  weaken  the 
effect  of  the  former  decision. 

In  the  first  case  the  prisoner  had  been  examined  as  a  wit- 
ness before  the  coroner,  who  was  conducting  an  inquiry  into 
the  cause  of  death,  but  without  any  charge  having  been 
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made  against  the  •prisoner,  and  when  he  had  not  been  ap> 
prised  that  suspicion  rested  upon  him,  except  so  far  as  the 
interrogatories  addressed  to  him  were  calculated  to  suggest, 
that  the  death  was  caused  by  his  agency. 

In  the  latter  case  the  prisoner  jtras  in  actual  custody,  as  a 
suspected  party  (without  warrant),  and  was  examined  by 
the  coroner  while  in  such  custody  on  oath. 

In  the  former  case  the  declarations  were  held  admissible  ; 
in  the  latter  they  were  held  incompetent.  The  precise  dis- 
tinction by  which  the  latter  is  distinguished,  is  that  in  the 
latter  case  the  prisoner  stood  before  the  coroner  as  a  party 
in  fact  charged  with  the  crime,  and  was  there  subjected  to 
an  examination  on  oath  touching  his  own  guilt  or  innocence. 
The  coroner  was  in  such  case  substantially  in  the  place  of 
an  examining  magistrate ;  and  the  fact  that  the  prisoner 
was  held  under  an  arrest  made  without  warrant,  could  not 
make  his  protection  against  such  an  inquisition  less  ino- 
perative. 

The  present  case  in  nowise  differs  from  that  of  Hendrick- 
son,  save  in  this :  Here,  Teachout  had  been  apprised  dis- 
tinctly before  he  was  called  as  a  witness,  by  one  of  the 
persons  present,  that  '4t  was  charged  that  his  wife  had 
been  poisoned  and  that  he  was  the  man  that  was  going  to 
be  arrested  for  the  crime."  He  was  also,  before  he  was 
sworn,  informed  by  the  coroner  "  that  there  were  rumors 
that  his  wife  came  to  her  death  by  foul  means,  and  that 
some  of  those  rumors  implicated  him." 

He  was,  therefore,  examined  with  full  knowledge  that  he 
was  suspected  of  having  murdered  his  wife.  Whereas,  Hen- 
drickson  was  not  otherwise  so  informed  than  by  the  nature 
.  and  subject  of  the  questions  put  to  him,  which  it  is  true 
were  such  that  I  think  no  intelligent  person  could  fail  to 
perceive  that  they  indicated  a  distinct  suspicion  of  his  guilt. 

It  is  proper,  however,  to  state  further,  that  in  the  present 
case,  Teachout  was  further  informed  by  the  coroner,  before 
he  was  sworn,  that  he  was  not  obliged  to  testify  unless  he 
chose.  He  said  he  had  no  objection  to  telling  all  he  knew. 
There  is,  therefore,  in  this  case,  no  pretence  that  the  decla- 
rations in  question  were  not  voluntary,  as  that  word  is  used 
in  distinction  from  compulsory  ;  or  that  they  were  not  vol- 
untary in  every  legal  sense,  if  a  person,  under  suspicion  of 
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haTing  committed  a  crime,  and  conscious  of  that  suspicion, 
can  testify  volantarily. 

The  present  case,  therefore,  presents  the  single  question, 
whether  the  law  regards  consciousness  of  being  suspected  of 
a  crime  as  so  disqualifying  a  person  that,  his  testimony,  in 
other  respects  freely  and  voluntarily  given  before  the  coro- 
ner, cannot  be  used  against  him  on  his  trial,  on  a  charge  of 
such  crime  subsequently  made,  it  having  been  decided  that 
if  he  be  not  conscious  of  such  suspicion,  such  testimony  may 
be  used ;  and  in  both  of  the  cases  above  referred  to,  the 
mere  fact  that  the  declarations  are  on  oath,  does  not  make 
any  difference  in  the  result. 

The  question  is,  therefore,  reduced  to  this:  Do  statements 
or  admissions  of  a  person,  which  would  otherwise  be  admis- 
sible in  evidence  to  convict  him  of  crime,  become  inadmissi- 
ble when  it  appears  that  such  person  was,  at  the  time, 
conscious  that  he  was  suspected  of  the  crime }  The  reason- 
ing of  the  dissenting  opinion  in  Hendrickson' s  case,  and  of 
the  prevailing  opinion  in  McMahon's  case,  go  the  entire 
length  of  affirming  the  proposition  thus  suggested. 

It  is  true  that  the  learned  judge  is  constrained  to  admit 
that  the  authorities  do  not  affirm  the  inadmissibility  of  such 
admissions  by  a  party  under  suspicion,  unless  they  are 
made  in  some  investigation  into  the  crime  itself.  But  the 
ground  upon  which  exclusion  is  urged  imports  no  such  limi- 
tation, for  the  reasoning  is,  that  '^  the  mental  disturbance 
produced  by  a  direct  accusation,  or  even  a  consciousness  of 
being  suspected  of  crime,"  renders  such  declarations  unre- 
liable. The  principle  of  exclusion  '^has  its  foundation  in 
the  dangerous  and  uncertain  nature  of  all  evidence  of  guilt 
drawn  from  the  statement  of  a  party  conscious  of  being  sus- 
pected of  crime." 

If  that  be  the  foundation  of  the  rule,  I  perceive  no  reason 
for  confining  its  application  to  admissions  or  declarations 
made  while  under  examination  touching  the  crime  itself, 
before  any  officer,  nnder  oath  or  otherwise.  If  the  declara- 
tions, made  under  consciousness  of  suspicion,  are,  for  that 
reason,  nnreliable,  they  must  be  uhreliable  whenever  and 
wherever  made,  so  long  as  it  is  manifest  that  a  desire  to 
ward  off  suspicion,  and  avoid  the  danger  of  which  suspicion 
gives  notice,  must  operate  upon  the  mind.    And  equally 
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when  the  saspected  party  enconnters  that  suspicion  while 
fully  at  large,  among  third  parties,  as  when  called  as  a  wit- 
ness, to  state,  if  he  sees  lit,  what  he  knows  of  the  cause  of 
the  death.  And  it  consciousness  of  suspicion  renders  proof 
of  declarations  unreliable,  so  also  it  should  render  proof  of 
his  acts  unreliable,  and  they  should  be  equally  excluded. 
And  yet  it  has  not,  I  think,  been  doubted  that  proof  of  the 
acts  of  the  party,  under  the  very  pi-essure  of  suspicion,  is 
competent.  If  a  party,  on  receiving  information  that  he  is 
suspected  of  a  crime,  flees,  or  conceals  himself,  or,  by  other 
acts,  manifests  an  intent  to  elude  pursuit  or  avoid  investi- 
gation, this  may  be  proved  as  some  indication  of  conscious 
guilt ;  and  yet  it  is  consistent  with  innocence,  and  may  be 
the  mere  result  of  fear,  and  the  presence  of  suspicious  cir- 
cumstances may  lead  the  innocent  man  to  resort  to  this  as 
a  measure  of  safety.  This  is  quite  as  true  as  that  suspicion 
will  lead  a  man  to  false  statements  for  the  same  purpose. 

There  must  be  some  limit  to  the  rule  excluding  declara- 
tions, short  of  the  test  that  they  be  made  under  no  con- 
sciousness that  he  is  under  suspicion.  Else  the  whole 
conduct  of  the  party,  from  the  moment  he  is  apprised,  that 
he  is  suspected,  must  be  declared  too  unreliable  to  be  made 
the  subject  of  any  inference  whatever. 

That  declarations,  made  under  the  influence  of  a  charge 
of  guilt,  under  actual  arrest  or  under  examination  with  such 
a  charge  pending,  should  be  excluded,  except  where  a  care- 
ful obedience  to  the  statutory  precautions  is  observed,  is  a 
just  concession  to  the  considerations  of  charity  and  regard 
for  human  weakness,  exhibited  in  the  reasoning  referred  to. 
More  than  this  would  be  carrying  those  considerations  fur- 
ther than  the  public  interests  and  a  just  regard  for  public 
safety  will  permit. 

The  declarations  and  the  acts  of  the  party  should  be  re- 
ceived and  weighed  by  the  jury  in  the  same  spirit  of  charity, 
and  with  the  same  regard  for  human  weakness,  and  with  a 
careful  discrimination ;  for  it  is  plain  that  the  like  declara- 
tions and  acts  may  have  very  unlike  significance,  when  ex- 
hibited by  persons  of  different  temperaments,  dispositions, 
habits  and  history.  Conduct,  which  in  one  may  be  justly 
regarded  as  strong  evidence  of  guilt,  may,  in  another,  be 
the  impulse  of  sudden  alarm  and  excited  nervous  apprehen- 
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siofls,  which  may  anfit  one  who  is  perfectly  innocent,  to  act 
or  speak  rationally. 

The  administration  of  justice  should  ne\rer  lose  sight  of 
sacb  considerations.  Human  frailties  and  human  impulses 
are  to  be  recognized  in  giving  a  construction  to  both  acts 
and  declarations,  according  to  all  the  circumstances  under 
which  they  are  exhibited,  and  they  furnish  an  appropriate 
argument  to  be  addressed  to  those  whose  province  it  is  to 
determine  upon  all  the  proofs,  the  question  of  guilt  or 
innocence. 

These  views  lead  me  to  the  conclusion  that  the  case  of 
Hendrickson  v.  TTie  People  should  be  regarded  as  settling 
the  question  raised  in  this  case,  and  that  no  error  of  law  was 
committed  in  permitting  the  declarations  of  the  prisoner 
made  before  the  coroner,  to  go  to  the  jury  for  their  con- 
sideration. 

I  find  in  one  of  the  printed  briefs  handed  to  the  court,  a 
point  made  in  behalf  of  the  plaintiff  in  error,  which  was  not 
argued  orally,  and  yet  should  not,  perhaps,  be  deemed 
waived. 

On  the  examination  of  one  of  the  female  witnesses,  a  neigh- 
bor, who  occasionally  visited  the  deceased  during  her  sick- 
ness, she  testified  that  the  deceased  complained  a  good  deal 
of  distress,  and  of  a  sore  throat.  This  was  followed  by  the 
following  question,  put  on  behalf  of  the  people  :  "Of  what 
did  she  complaint"  This  was  objected  to  by  the  counsel 
for  the  prisoner,  on  the  ground  that  it  was  not  competent  to 
prove  complaints  of  the  deceased,  except  when  made  to  a 
physician  in  the  course  of  medical  treatment.  The  objection 
was  overruled,  and  exception  taken.  The  witness  answered  : 
''She  complained  a  go^at  deal  of  distress  in  her  stomach 
and  bowels  ;  said  they  felt  sore  and  bad  ;  limbs  were  numb." 

If  the  testimony  was  incompetent,  it  may  not  obviate 
the  objection  that  nearly  every  other  witness  who  was  in 
attendance  upon  the  deceased  had  been  examined,  and  tes- 
tiiied»  without  objection,  to  the  like  complaints,  and  in  terms 
nearly  identical  with  those  used  by  this  witness. 

But  I  apprehend  that  the  objection  is  groundless.  The 
natural  and  impulsive  utterances  of  a  person  suffering  under 
extreme  illness,  made  to  those  who  are  in  attendance,  or 
present  in  the  performance  of  offices  of  kindness,  for  tha 
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purpose  of  giving  relief  or  alleviation,  are  proper  evidence 
of  the  actaal  pressure  of  the  symptoms  which  the  sufferer 
describes.  The  universal  consent  of  all  mankind  accords 
to  them  some  credence,  as  indications  of  the  state  of  the 
sufferer,  and  they  are  acted  upon  in  all  ministrations  for 
the  relief  of  the  distressed.  It  would  be  absurd  to  say  that 
the  cries  of  the  patient  for  water  should  not  be  regarded  as 
evidence  of  thirst,  or  that  complaints  of  pain,  made  in  the 
usual  and  natural  course,,  should  not  be  accredited  as  proof 
of  suffering. 
My  conclusion  is  that  the  judgment  must  be  affirmed. 

Grover,  J.  (dissenting.)  The  question  raised  by  the  ex- 
ception taken  by  the  counsel  for  the  plaintiff  in  error  upon 
the  trial  is,  whether  the  testimony  given  by  him  before  the 
coroner  upon  an  inquest  held  upon  the  body  of  his,  plain- 
tiff's wife,  was  competent  evidence  against  him  upon  the 
trial  of  an  indictment  against  him,  for  her  murder.  As  a 
foundation  for  the  objection  to  the  testimony,  the  counsel 
for  the  plaintiff  proved  that  he  was  duly  served  by  the 
sheriff  with  a  subpoena,  requiring  him  to  attend  the  inquest 
as  a  witness  ;  and  while  so  in  attendance  and  before  bein;^ 
sworn,  he  was  asked  by  Edward  Daily,  why  he  was  there 
without  counsel,  and  was  told  by  him  that  it  was  charged 
that  his  wife  had  been  poisoned ;  that  he  was  the  man  that 
was  going  to  be  arrested  for  the  crime.  The  following  evi- 
dence was  given  after  the  plaintiff's  testimony  upon  the  in- 
quest had  been  received  upon  the  trial,  and  the  exception 
thereto  taken,  but  it  was  agreed  upon  the  argument  that  it 
should  be  regarded  as  given  prior  thereto.  The  coroner^ 
who  presided  at  the  inquest,  testified  that  he  apprised 
Teachout,  the  plaintiff  in  error,  that  he  had  a  right  to  refuse 
to  testify ;  that  there  were  suspicions  of  foul  play ;  that 
there  were  rumors  that  his  wife  came  to  her  death  by  foal 
means ;  and  that  some  of  these  rumors  implicated  him  ; 
that  Teachout  said  he  had  no  objections  to  telling  what  he 
knew  about  it;  that  this  occurred  before  Teachout  was 
sworn.  This  was  equivalent  to  the  coroner's  telling  Teach- 
out that  he  was  accused  of  the  murder  of  his  wife.  Ftom 
the  testimony  it  appeared  that  Teachout  was  told  at  the  in- 
quest, just  before  being  sworn,  by  a  private  person^  that  he 
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was  accnsecl  of  having  poisoned  his  wife  and  was  going  to 
be  arrested,  for  it,  and  by  the  coroner  holding  the  inquest, 
that  he  i^as  a^ccused  of  having  murdered  her.  The  question 
is,  whether  the  testimony  subsequently  given  by  him  upon 
the  inquest,  was  admissible  as  evidence  against  him  upon 
bis  trial  for  lier  murder. 

This  question  was  so  fully  discussed  in  this  court  in  the 
case  of   TTie  People  v.  Hendrickson^  10  N.  Y.,  13,  and  The 
People  V.    McMahon^  15  N.  Y.,  384,  and  the  authorities, 
both  'English  and  American,  so  thoroughly  examined,  that 
it  would  be  superfluous  to  go  over  the  same  ground.     The 
first  was  decided  by  a  divided   court;    the  last  with  the 
concurrence  of  all  the  judges  who  heard  the  argument,  three 
ol  them  being  the  same  who  participated  in  the  decision  of 
the  former.     All  that  is  necessary  in  the  present  case  is  to 
deduce  from  these  two  cases  the  principles  settled  thereby, 
and  apply  such  principles  to  the  present  case,  unless  further 
consideration  should  show  a  conflict  therein,  or  that  they 
were  so  far  unsupported  by  principle  and  authority  as  to 
render  it  the  duty  of  the  court  to  depart  therefrom  in  deter- 
mining the  present  case. 

It  is  a  little  difficult  to  determine  precisely  the  principle 
upon  which  the  case^of  Hendrickson  was  decided,  partly  on 
account  of  the  conflict  in  the  opinion  of  the  judges  as  pub- 
lished, but  more  in  consequence  of  the  state  of  facts  upon 
which  the  question  arose.     Hendrickson' s  wife  retired  to 
bed  with  him  at  about  ten  or  eleven  o'clock  in  the  evening ; 
at  abou4  two  at  night  he  gave  an  alarm,  and  his  wife  was 
then  found  dead  in  the  bed.     A  coroner's  inquest  was  held. 
It  did  not  appear,  at  the  time  he  was  sworn,  that  any  suspi- 
cions were  entertained  that  any  crime  had  been  committed, 
and,  of  course,  no  suspicion  that  any  poison  had  been  pro- 
cured or  used  in  effecting  her  death.     Under  these  circum- 
stances Hendrickson  was  sworn.     The  dissenting  judges  as- 
sumed that  he  must  have  sworn,  from  the  questions  put  to 
him. while  testifying,  that  a  suspicion  was  entertained  that 
he  had  caused  her  death  by  administering  poison  to  her, 
and  upon  this  ground  were  of  opinion  that  his  testimony 
was  not  competent  evidence  against  him  upon  his  trial  for 
murder.     It  does  not  appear  from  the  prevailing  opinion, 
that  the  majority  of  the  judges  concurred  with  those  dis- 
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senting  in  the  assumption  of  any  such  knowledge  by  Hen- 
drickson,  but  from  portions  of  the  opinion  rather  the  con- 
trary. The  judge  says :  '*  Hendrickson  was  treated  in  every 
respect  like  the  other  witness.  At  the  time  of  his  examina- 
tion no  circumstance  had  been  developed  warranting  a  sus- 
picion against  him.  The  post-mortem  examination  did  not 
take  pUce  until  the  next  day ;  and  it  was  not  until  the 
second  day  after  his  testimony  before  the  coroner's  inquest, 
that  he  was  arrested  under  a  warrant  issued,  not  by  the  cor- 
oner, but  by  a  police  justice  from  Albany."  Again,  after 
naming  authorities,  the  judge  further  says :  '^  Independent 
of  authority,  I  do  not  see  how,  upon  principle,  the  evidence 
of  a  witness,  not  in  custody,  and  not  charged  with  crime, 
taken  either  on  a  coroner's  inquest  or  before  a  committing 
magistrate,  or  a  grand  jury,  could  be  rejected.  Further  on 
he  says,  nor  can  the  exclusion  of  the  evidence  depend  upon 
the  question,  whether  there  was  any  suspicion  of  the  guilt 
of  the  witness  lurking  in  the  heart  of  any  person  at  the  time 
the  testimony  was  taken.  That  would  be  the  most  danger- 
ous of  all  tests,  as  well  because  of  the  readiness  with  which 
proof  of  such  suspicion  might  be  procured,  as  of  the  impps- 
sibility  of  refuting  it.  Besides,  the  witness  might  have  no 
knowledge  of  the  existence  of  any  suspicion ;  so  that  his 
mind  could  not  be  affected  or  his  testimony  influenced  by 
it.  It  is  only  when  he  is  charged  with  crime  and  examined 
on  such  charge,  that  there  is  good  reason  for  treating  him 
as  a  party  to  the  proceeding." 

These  extracts  from  the  opinion,  with  the  exception  of 
the  last  sentence,  would  show  that  the  judge  regarded  the 
case  as  one  simply  where  the  witness  had  been  sworn  with- 
out any  knowledge  that  he  was  accused  of  having  criminally 
caused  the  death.  Viewed  in  this  light,  the  case  is  entirely 
consistent  with  that  of  McMahon's.  If,  in  the  last  sentence, 
the  judge  used  the  word^,  ''charged  with  crime  and  exam- 
ined on  such  charge'*  in  the  restricted  sense  of  a  charge, 
judicially  made  against  the  witness  and  his  judicial  exam- 
ination upon  such  charge,  the  case  is  in  direct  conflict  with 
that  of  McMahon,  as  will  hereafter  be  seen.  Besides  using 
the  words  in  that  sense,  they  would  rarely  have  any  appli- 
cation to  inquests  held  by  coroners.  These  proceedings  are 
Bot  founded  upon  any  charge  against  any  specific  person, 
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nor  is  the  examination  of  any  such  person  any  part  thereof. 
True,  they  may  and  often  do  .result  in  making  a  charge 
against  and  leading  to  the  arrest  and  commitment  of  one  or 
more  persons.  I  am  inclined  to  think  that  the  judge  used 
the  words  *'  charged  with  crime  "  in  the  popular  sense ;  that 
is,  as  including  an  accusation  of  guilt  seriously  made  by 
any  individual  to  the  knowledge  of  the  witness,  as  well  as 
a  charge  legally  made  to  a  judicial  officer ;  and  that  the  ex- 
amination upon  such  charge  includes  the  case  of  a  witness 
knowing  that  be  is  accused,  and  testifying  with  such 
knowledge.  So  far  as  such  witness'  testimony  is  concerned, 
it  will  be  governed  by  the  same  considerations  as  though  per- 
mitted to  testify  upon  his  examination  of  the  like  charge 
judicially  preferred  against  him.  The  witness  would  have 
the  same  inducement  to  shape  his  evidence  so  as  to  shield 
himself  from  the  charge  in  the  former  as  he  would  in  the 
latter,  and  bis  testimony  would  be  equally  unreliable.  His 
testimony  may  be  equally  voluntary,  using  that  term  in  the 
sense  of  its  being  given  with  the  free  assent  of  the  will  of 
the  witness.  The  fact  that  I  am  right  as  to  the  sense  in 
which  the  words  were  used  by  the  judge,  is  strongly  con- 
firmed by  the  fact  that  the  judgments  in  both  Hendrickson's 
and  McMahon's  cases,  were  concurred  in  by  two  of  the  same 
judges.  Neither  of  these  could  have  supposed  that  there 
was  any  conflict  in  the  principle  upon  which  they  were 
decided. 

My  conclusion  is,  that  all  that  can  fairly  be  claimed  to 
have  been  decided  in  Hendrickson's  case,  is  that,  where  the 
testimony,  upon  the  inquest  upon  the  body  by  the  coroner, 
is  given  by  a  witness  having  no  knowledge  that  he  is  accused 
of  any  crime  in  causing  the  death,  such  testimony  is  compe- 
tent against  the  witness  upon  his  trial  for  the  murder  of  the 
person  upon  whose  body  the  inquest  was  held. 

In  McMahon's  case,  it  was  held  by  this  court  that  the 
testimony  given  upon  an  inquest  by  a  coroner,  upon  the 
body  of  a  deceased  person,  by  a  witness  who  had  been  ar- 
rested by  a  constable,  without  warrant,  upon  suspicion  of 
being  the  murderer  of  such  person,  was  inadmissible  against 
him  upon  bis  trial  for  such  murder.  An  examination  of 
the  able  and  exhaustive  opinion  of  the  case,  shows  that  this 
was  so  held  for  the  reason  that  testimony  so  given  is  too 


256  Cowen's  Criminal  Reports. 

unreliable  and  unsafe  for  consideration  in  the  investigation 
of  truth.  There  was  no  pretence  but  that  the  testimony  was 
given  voluntarily,  in  the  sense  of  being  given  with  the  free 
assent  of  the  will  of  McMahon.  There  had  been  no  charge 
judicially  made  against  him.  The  inquest  upon  the  body 
was  in  no  sense  the  examination  of  a  charge  of  murder 
against  him  more  than  of  any  other  person.  His  situation, 
in  giving  testimony,  differed  from  that  of  other  witnesses 
sworn  upon  the  inquest,  in  this  respect  only,  he  testified 
with  a  knowledge  that  he  was  suspected  of  murdering  the 
deceased  while  the  others  did  not.  It  was  this  knowledge, 
not  his  arrest  by  the  constable,  that  rendered  his  testimony 
incompetent,  and  it  was  only  so  upon  the  principle  above 
stated.  It  was  insisted  that  it  was  incompetent,  for  the  rea- 
son that  no  one  is  bound  to  accuse  himself.  A  little  con- 
sideration will  show  that  this  principle  has  no  application 
to  the  case,  for  the  reason  that  it  does  not  appear  that  any 
means  whatever,  certainly  none  of  a  coercive  character,  were 
used  to  induce  him  to  testify.  His  arrest  had  no  connection 
with  him  as  a  witness,  or  with  his  testimony,  except  only  to 
inform  him  that  he  was  suspected  of  the  crime.  How  does 
this  case  differ  from  the  present?  I  can  see  none  in  princi- 
ple. In  the  present  case,  Teachout  was  asked  why  he  wae 
there  without  counsel,  and  told  that  it  was  charged  that  his 
wife  had  been  poisoned,  and  that  he  was  the  man  that  was 
going  to  be  arrested  for  it ;  and  by  the  coroner,  upon  his 
being  called  as  a  witness,  that  he  had  a  right  to  refuse  to 
testify ;  that  there  were  rumors  that  his  wife  came  to  her 
death  by  foul  means,  and  that  some  of  those  rumors  impli- 
cated him.  Surely  this  was  conveying  to  him  as  strong  a 
conviction  that  he  was  suspected  of  the  murder  as  the  arrest 
by  the  constable  did  to  McMahon.  McMahon  was,  in  fact, 
arrested.  Teachout  was  told  that  he  was  going  to  be  ar- 
rested. 

Had  the  constable  arrested  McMahon  upon  any  other 
charge,  his  testimony  before  the  coroner  would  have  been 
admissible.  There  was  nothing  in  his  office,  or  in  the  fact 
of  the  arrest,  that  would  have  excluded  it.  It  was  the 
charge  against  him,  and  knowledge  thereof  communicated 
by  the  arrest,  that  had  that  effect.  But  it  is  said  that 
if  Teachout,  in  the  absence  of  promises  or  threats  to  induce 
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it,  with  fall  knowledge  that  he  was  suspected  of  the  crime, 
made  a  statement,  without  oath,  similar  to  his  testimony  be- 
fore the  coroner,  such  statement  would  have  been  competent 
evidence  against  him  upon  his  trial.     This  is  true  ;  and  it  is 
equally  true  that  such  statement,   though  made  while  in 
custody,  upon  a  warrant  issued  upon   the  same  charge, 
would  have  been  admissible  against  him  upon  his  trial.  {Peo- 
ple V.  WentZy  37  N.  Y.,  303,  and  cases  cited  in  the  opiniou.) 
If  thip  be  so,  it  is  emphatically  asked,  why  should  the  fact 
that  it  was  made  under  the  sanction  of  an  oath  exclude  it} 
This  leads  to  an  inquiry  into  the  soundness  of  the  principle 
upon  which  The  People  v.  McMahon  was  decided.    That 
principle  is,  that  a  party  accused  of  a  crime  and  knowing  of 
the  accasation  against  him,  is  less  reliable  when  sworn  as  a 
witness  and  giving  testimony  upon  an  inquiry  as  to  the 
crime  itself  than  he  is  in  making  a  statement  in  relation  to 
such  crime,  when  left  entirely  free  to  state  as  mnch  or  little 
in  relation  thereto  as  he  may  choose ;  to  remark  upon  such 
<;ircani stances  and  in  such  order  as  he  thinks  proper ;  in 
short,  to  exercise  an  independent  control  over  what  and  all 
he  says,  unembarrassed  by  the  apparent  authority  of  the 
officer  before  whom  the  examination  is  had  and  by  the 
almost    exclusive  control    of  the  person    conducting    the 
examination,   as  to  the  order  in  which  he  shall  testify, 
as  to  the  facts  and  circumstances  of  the  points  to  which 
he  may  speak,  and  the  extent  to  which  he  may  speak, 
and   the  extent  to  which  he  may  proceed   thereon.     Ex- 
perience shows  that  statements  without  oath,  made  byin- 
noeent  persons  overwhelmed  with  an  accusation  of  serious 
crime,  require  the  closest  scrutiny  and  care  in  their  consid- 
eration.    The  books  are  full  of  admonitions  from  the  wisest 
and  best  of  judges  In  this  respect.     The  cases  are  numerous 
where,  under  such  circumstances,  innocent  persons  resort  to 
falsehoods,  and  often  to  those  most  absurd,  with  a  view  to 
shield  themselves  from  accusation.     This  motive  to  utter 
falsehood  is  so  strong,  that  if  there  be  added  thereto  threats 
to  overawe  or  promises  to  excite  hope,  the  confession  is  ren- 
dered incompetent,  upon  the  ground  that  no  safe  reliance 
can  be  placed  upon  its  truths.     The  ground  upon  which 
McMahon' 8  case  was  decided  was,  that  calling  a  party  be- 
fore the  officer  administering  the  oath  to  him,  his  examina- 
Vol.  I.  17 
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tion  as  a  witness  by  other  persons,  while  overwhelmed  with 
the  idea  that  everything  he  said  or  omitted  to  say,  might 
have  the  consequence  of  extricating  him  from\  or  of  convict- 
ing him  of,  the  charge,  would  be  as  powerful  an  induce- 
ment to  utter  falsehood  as  any  threats  or  promises  made  by 
a  private  person.     I  think,  indeed,  much  more  so. 

I  should  fully  concur  in  the  principle  of  McMahon's  case, 
were  it  a  question  now  here  for  the  first  time.  I  think  the 
circumstances  under  which  Teachout  gave  the  testimony  in 
question,  were  such  that  no  safe  reliance  could  be  placed 
upon  it.  If  innocent,  he  knew  be  was  accused  and  in  immi- 
nent danger  of  a  prosecution.  The  most  powerful  motive 
was  presented  to  his  mind  to  tell  some  story,  whether  true 
or  false,  to  shield  him  from  the  charge.  In  this  state  he  was 
called  as  a  witness,  and,  upon  presenting  himself,  was  told 
by  the  coroner  that  he  was  suspected  and  might  or  might  not 
testify,  as  he  chooses.  He  is  without  counsel ;  and  the  rea- 
soning most  natural  for  him,  in  his  excited  state,  was  that  if 
he  refused  to  testify,  every  one  would  think  it  was  because  he 
could  not  on  account  of  his  guilt.  "  I  must  therefore  testify.'* 
He  accordingly  said,  he  was  willing  to  tell  all  he  knew. 
Would  his  situation,  in  respect  to  the  reliability  of  his  testi- 
mony, have  been  any  different  had  the  coroner  told  him  upon 
his  being  called,  it  would  be  better  for  him  to  testify  to  all 
he  knew.  And  yet  had  this  occurred,  the  testimony  would 
have  been  clearly  incompetent.  Why?  The  answer  of  the 
counsel  for  the  people  might,  and  probably  would,  be  that 
the  testimony  was  not  voluntary.  But  why  does  the  law- 
exclude  confessions  not  voluntarily  made?  The  law  is 
founded  upon  reason,  and  in  its  pursuit  of  truth  never  rejects 
any  reliable  means  of  attaining  it.  The  humanity  of  the 
common  law  restrains  a  resort  to  torture  or  any  coercive 
means  to  induce  a  confession ;  but  the  reason  why  it  ex- 
cludes a  confession,  if  so  obtained,  without  any  of  its  agency, 
is  not  that  it  was  so  obtained,  but  because  no  reliance  can 
be  placed  upon  it.  That  the  party  under  such  circum- 
stances is  quite  as  likely  to  state  what  is  false  as  what  is 
true.  That  this  is  the  real  reason  for  the  exclusion  will  be 
more  clearly  seen  when  applied  to  a  confession  obtained  by 
promises  of  favor.  It  cannot  be  claimed  that  the  latter  is 
excluded  upon  the  ground  that  no  one  is  bound  to  accuse 
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himself.  If  this  was  the  ground  as  to  the  latter,  it  would  in 
its  general  application  exclude  every  confession  made  by  a 
party  on  trial.  That  reason  had  its  origin  in  the  aversion 
of  the  common  law  to  torture,  which  was  sanctioned  by  the 
civil  law.  It  has  nothing  to  do  with  the  competency  of  a 
confession  already  made  as  evidence  against  the  party 
making  it.  My  conclusion  is  that  the  Oyer  and  Terminer 
erred  in  receiving  the  testimony  in  question,  and  that  for 
tliat  reason  the  judgment  of  that  and  of  the  Supreme  Court 
affirming  it,  should  be  reversed  and  a  new  trial  ordered. 

Hunt,  Ch.  J.,  Mason,  James,  Murray,  and  Daniels, 
JJ.,  concurred  with  Woodruff,  J.,  for  aflSirmance. 

LoTT,  J.,  was  with  Grover,  J.,  for  reversal.  He  could 
not  distinguish,  on  principle,  the  case  from  People  v.  Mb- 
Mahon. 

Judgment  affirmed. 


SUPREME    COUBT< 

United  Statbb,  1870. 


United  States  v.  Howell. 

The  defendant  was  arraigned  in  the  Circuit  Conrt  for  the  District  of  California  on 
an  indictment  for  passing  coanterfeit  treasury  notes,  under  the  sixth  section  of 
the  act  of  February  25th,  1862. 

That  section  is  as  follows:  '*  That  if  aliy  person  or  persons  shall  falsely  make,  forge, 
counterfeit,  or  alter,  or  cause  or  procure  to  be  falsely  made,  forged,  counterfeited, 
or  altered,  or  shall  willingly  aid  or  assist  iu  falsely  making,  forging,  counterfeit- 
ing, or  altering  any  note,  bond,  coupon,  or  other  security  issued  under  the 
anthority  of  this  act,  or  heretofore  issued  under  acts  to  authorize  the  issue  of 
treasury  notes  or  bonds ;  or  shaU  pass,  utter,  publish,  or  sell,  or  attempt  to  pass, 
otter,  publish,  or  sell,  or  bring  into  the  United  States  from  any  foreign  place, 
with  intent  to  pass,  utter,  publish,  or  sell,  or  shall  have  or  keep  in  possession, 
or  conceal  with  intent  to  utter,  publish  or  sell,  any  such  false,  forffed,  cowUer- 
feiied,  tnr  altered  ttoie,  bond,  coupon,  or  other  security,  with  intent  to  defraud  any 
body  corporate  or  politic,  or  any  other  person  or  persons  whatsoever,  every 
person  so  offending  shall  be  deemed  guilty  of  felony,  and  shall,  on  conviction 
thereof,  be  punished  by  fine  not  exceeding  $5,000,  and  by  imprisonment  and 
confinement  to  hard  labor  not  exceeding  fifteen  years,  according  to  the  aggra- 
Tation  of  the  offence." 

There  were  but  two  counts  in  the  indictment 
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The  first  charged,  that  the  defendant  **  feloniously  did  pass,  utter,  publish,  and  sell, 
a  certain  fulse,  forged,  and  counterfeited  United  States  note,  purportift^  to  be  a 
United  States  note  issued  under  the  authority  of"  said  act,  with  intent  to  de- 
fraud, Ac,  well  knowing  the  same  to  be  false,  forged,  and  counterfeited. 

The  second  charged,  that  the  defendant  "  feloniously  did  pass,  utter,  publish,  and 
sell,  a  certain  false,  forged,  and  counterfeited  treasury  note,  issued  under  the 
authority  of"  said  act,  with  intent  to  defraud,  <&c.,  well  knowing  the  same  to  be 
false,  forged,  and  counterfeited. 

There  was  a  demurrer  to  the  indictment,  and  argument 

The  judges  were  opposed  in  opinions,  and  their  disagreement  upon  the  following 

questions  was  certified  to  this  court : 
"  1.  Whether  the  second  count  in  the  indictment,  in  manner  and  form  as  therein 

stated,  is  in  itself  repugnant. 

"  2.  Whether  the  sixth  section  of  the  act  is  repugnant ;  and  whether  any  person 
could,  under  the  said  act,  be  legally  convicted  of,  and  punished  for,  any  offence 
whatever  other  than  that  of  altering,  and  causing  and  procuring  to  be  altered, 
willingly  aiding  in  altering  a  note,  bond,  coupon,  or  other  security  issued  under 
authority  of  said  act. 

"  8.  Whether  the  fourth  paragraph  or  clause  of  the  sixth  section  of  the  act,  which  is 
in  the  words  following : 

*  Or  shall  pass,  utter,  publish,  or  sell,  or  attempt  to  pass,  utter,  publish,  or  sell,  or 
bring  into  the  United  States  from  any  foreign  place,  with  intent  to  pass,  ntter, 
publish,  or  sell,  or  shall  have  or  keep  in  possession,  or  conceal,  with  intent  to 
utter,  publish  or  sell,  any  such  false,  forged,  counterfeited  or  altered  note,  bond, 
coupon,  or  other  security,  with  intent  to  defraud,'  Ac,  is  repugnant. 

"4.  Whether  the  defendant  could,  under  the  said  fourth  paragraph  or  clause,  be 
legally  convicted  of,  and  punished  for,  uttering  or  passing  a  forged  or  counterfeit 
note  purporting  to  be  a  United  States  or  treasury  note  issued  under  authority 
of  said  act 

'  6.  Whether  he  could,  under  the  said  fourth  paragraph  or  clause,  be  legally  con- 
victed of.  and  punished  for,  any  offence  whatever,  other  than  '  passing,  utter- 
ing, publishing,  or  selling,'  Ac,  an  'altered  note,  bond,  coupon,  or  other 
security,' "  Ac. 

The  first  and  third  questions,  and  the  first  branch  of  the  second,  were  answered  in 
the  negative. 

The  fourth  and  fifth  questions,  and  the  second  branch  of  the  second,  were  answered 
in  the  affirmative. 

D.  F.  Sullivan^  for  the  prisoner. 

B.  H.  BristoWy  Solicitor- General,  for  the  United  States. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

The  judges  of  the  circuit  have  certified  to  this  court  five 
questioDS  arising  on  the  indictment.  The  first  question  is, 
whether  the  second  count  of  the  indictment  is  bad  as  being 
in  itself  repugnant,  and  the  four  other  questions  relate  to  « 
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similar  repugnancy  in  the  statute  under  which  the  indict- 
ment is  framed.  As  the  count  to  which  the  first  question 
refers  pursues  the  language  of  the  statute,  all  the  questions 
resolve  themselves  into  the  single  one  of  whether  the  act,  so 
far  as  it  relates  to  altering  and  publishing  forged  or  counter- 
feit notes  of  the  United  States,  is  itself  void  for  repugnancy. 

The  objection  is,  that  if  the  note  which  the  party  is  charged 
with  passing  was,  in  the  language  of  the  statute,  'Mssued 
under  the  authority  of  this  act,  or  heretofore  issued  under 
acts  to  authorize  the  issue  of  treasury  notes  or  bonds,"  it 
must  necessarily  be  a  valid  or  genuine  note,  and  if  it  was 
not  issued  under  the  authority  of  some  of  these  acts,  the 
passing  of  the  note  is  not  made  an  offence  by  the  law. 

There  is  some  degree  of  plausibility  in  this  hypercriticism  at 
first  blush,  which,  if  it  were  sound,  would  make  the  act  void 
for  want  of  any  meaning,  a  result  which  one  of  the  first  can- 
ons of  construction*  teaches  us  to  avoid  if  possible,  and 
which  is  at  war  with  the  common  sense,  which  assures  us 
that  the  purpose  of  the  act  was  to  punish  the  making  of 
counterfeits  of  the  notes  and  bonds  described  in  the  statute. 
Nor  is  the  criticism  philologically  just.  The  offence  is  de- 
scribed as  the  passing  of  false,  forged,  or  counterfeited 
notes  or  bonds  issued  under  the  authority  of  the  statute. 
We  are  to  give  due  weight  to  all  the  words  employed  in  de- 
scribing the  instrument,  and  cannot  reject  the  words  j^a2^^, 
forgedj  and  counterfeited^  if  it  is  possible  to  adopt  any  rea- 
sonable construction  which  will  permit  them  to  stand.  This 
is  done  by  mentally  supplying  the  ellipsis  which  is  in  gen- 
eral use  in  conversation  or  in  writing  in  similar  cases.  We 
speak,  for  instance,  of  ''false  diamonds."  According  to 
the  criticism  we  are  considering  this  phrase  has  no  meaning, 
because  if  the  stones  spoken  of  are  diamonds  they  cannot 
be  false,  and  if  they  are  false  they  cannot  be  diamonds. 
But  any  one  understands  the  meaning  to  be  false  stones 
which  purport  to  be  diamonds,  or  false  similitude  of  dia- 
monds. So  we  speak  of  a  bank  note.  Now  if  the  paper 
spoken  of  is  a  forgery  it  is  not  a  bank  note,  which  means  an 
obligation  of  some  bank  to  pay  money.  But  here  also  the 
mind  supplies  the  ellipsis  which  good  usage  allows,  and  un- 
derstands that  what  is  meant  is  a  forged  paper  in  the  simili- 
tude of  a  bank  note,  or  which  on  its  face  appears  to  be  su^h 
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a  note.  And  in  a  similar  manner  we  speak  of  a  forged  will. 
If  the  argament  of  the  defendant's  counsel  is  sound  there 
can  be  no  such  thing  as  a  forged  will, » receipt,  note,  or 
bond,  because  if  forged  they  are  void  and  therefore  not 
notes,  wills,  bonds,  &c.  In  fact  the  phrase  **void  will"  or 
'*void  note,"  is,  according  to  this  argument,  a  solecism,  be- 
cause the  Instrument  cannot  be  at  once  the  will  or  note  of 
the  party,  and  be  void. 

The  use  of  the  words  false,  forged,  and  counterfeit,  in  the 
statute,  imply,  therefore,  when  applied  to  any  of  the  obli- 
gations of  government  mentioned,  that  it  purports  to  be 
such  an  instrument,  but  is  not  genuine  or  valid.  And  so 
are  the  authorities.  See  2  Kussell  on  Crimes,  801 ;  East^s 
Pleas  of  the  Crown,  950. 

It  is  conceded,  that  if  the  statute  had,  in  describing  the 
offences,  called  the  instrument  uttered  a  note,  purporting 
to  be  issued  under  the  authority  of  fhe  statute,  the  diffi- 
culty would  have  been  removed.  In  the  case  of -Rea?  v. 
Birch  and  Martin^  the  indictment  charged  them  "with 
publishing  as  true,  a  false,  forged,  and  counterfeited  paper 
writing,  purporting  to  be  the  last  will  of  Sir  Andrew  Chad- 
wick."  It  was  objected  that  the  indictment  was  bad,  be- 
cause '4t  should  have  been  said  that  they  foiled  a  certain 
will,"  which  was  the  language  of  the  statute,  and  not  a  pa- 
per  writing  purporting  to  be  a  will.  "But,"  says  Mr. 
East,  who,  in  his  Pleas  of  the  Crown,  (Page  950)  makes  a 
full  report  of  the  case,  "a  variety  of  precedents  were  found, 
so  that  the  judges  held  it  to  be  good."  But  it  is  apparent, 
from  the  exception  taken,  and  from  the  language  of  East 
and  of  Russell,  that  the  usual  mode  of  charging  the  offence 
was  to  say  that  the  prisoner  had  forged  the  will  or  other 
paper,  and  that  either  form  is  good. 

The  case  of  United  States  v.  Cantrell  is  relied  on  as  hold- 
ing an  opposite  doctrine  to  that  we  have  here  presented. 
That  case  was  submitted  without  argument,  and  the  report 
says  that  the  opinion  of  the  court  was  that  the  judgment 
should  be  arrested  for  the  reasons  assigned  in  the  record. 
These  reasons  are  that  the  indictment  was  repugnant,  be- 
cause it  charged  the  prisoners  with  having  published  as  true 
"  a  certain  false,  forged,  and  counterfeited  paper,  purporting 
to  be  a  bank  bill  of  the  United  States  for  ten  dollars,  signed 
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by  Thomas  Willing,  president,  and  Q.  Simpson,  cashier." 
And  because  the  statute  relating  to  the  charge  set  forth  in 
the  indictment  is  inconsistent,*  repugnant,  and  void.  In 
this  statement,  the  words  signed,  and  purporting  are  itali- 
cized, and  the  court  may  have  held  the  indictment  bad*  be- 
cause the  former  word  was  used,  thus  sustaining  the  objection 
made  in  Hex  v.  Birch  and  Martin.  Or  it  may  have  held 
that  the  language  of  the  indictment  amounted  to  an  aver- 
ment, that  the  bill  charged  to  be  forged  was  signed  in  fact 
by  the  president  and  cashier  of  the  bank,  in  which  case  it 
could  not  have  been  a  forgery.  Or  it  may  possibly  have 
thought  that  under  the  peculiar  language  of  that  statute, 
which  differs  materially  from  the  one  under  consideration, 
they  were  bound  to  hold  it  void  for  repugnancy.  However 
that  may  be,  we  do  not  consider  the  case,  as  it  is  reported, 
an  authority  for  holding  the  statute  void  which  we  are 
called  on  to  construe. 

To  the  first  and  third  questions,  and  the  first  branch  of 
the  second,  we  answer,  No. 

To  the  fourth  and  fifth,  and  the  second  branch  of  the  sec- 
ond, we  answer,  Yes. 


COURT  OP  APPEALS. 

Nbw  York,  1870. 


The  People  v.  Allen. 

At  the  Oonrt  of  General  Sessions  for  the  city  and  ooanty  of  New  York,  the  trial  of 
this  indictment  had  proceeded  so  far  as  to  enter  a  plea  of  not  gnilty  and  to  im- 
panel and  swear  several  jurors,  when  the  defendant  interposed  the  special  plea 
"that the  grand  jnry  by  whom  the  indictment  was  found"  "was  an  illegally 
eonstitnted  grand  jury  and  tribunal "  which  plea  was  overruled  by  the  court ; 
kdd,  that  the  prisoner  had  waived  his  right  to  take  advantage  by  plea  of  the' 
aDeged  defect,  and  the  refusal  of  the  court  to  entertain  it  at  that  stage  of  the 
proceedings  was  in  its  discretion,  and  was  not  the  subject  of  exception. 

After  Terdict,  a  motion  in  arrest  of  judgment  was  made  on  the  same  ground,  and  the 
court  denied  the  motion :  A<2(f,  the  decision  was  correct. 

A  Botioii  in  arrest  is  a  proceeding  in  behalf  of  a  prisoner  after  verdict  and  before 
smftenoe,  and  designed  to  stay  sentence  and  judgment,  for  error  appearing  on 
tlw  ftoe  of  the  record. 
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McDowell,  one  of  the  jarors  called  stated,  that  he  had  not  formed  an  opinion  as  U> 
the  guilt  or  innocence  of  the  prisoner,  but  had  formed  an  opinion  as  to  his  genera] 
character  and  that  opinion  wa^  that  such  general  character  was  bad ;  whereupon 
the  connsel  for  the  prisoner  asked  the  court  to  charge  the  triers  as  matter  of 
law,  that  the  witness  having  stated  that  he  had  formed  a  bad  opinion  of  the 
prisoner's  general  character,  he  was  incompetent  as  a  juror. 

The  court  refused,  and  the  counsel  for  the  prisoner  excepted. 

JIM,  that  it  is  well  settled  when  a  juror  has  formed  and  expressed  an  opinion  as  to 
the  guilt  or  innocence  of  the  accused,  he  is  in  law  incompetent,  but,  we  think 
that  the  mere  statement  of  a  juror  that  he  has  formed  an  opinion  that  the  general 
character  of  the  prisoner  is  bad,  will  not  sustain  a  challenge  for  principal 
cause,  and  that  such  an  opinion,  especially  where  the  grounds  of  it  or  its 
strength  or  general  character  are  not  disclosed,  does  not,  per  ae,  disqualify  him. 

When  a  motion  in  arrest  of  judgment  may  now  be  made,  and  the  grounds  npoir 
which  it  may  be  based,  see  Note  at  page  186. 

Samuel  B.  Marvin  (district  attorney),  for  the  people. 
William  F.  Howe^  for  the  prisoner. 

Andrews,  J.  The  special  plea,  founded  upon  the  alleged 
illegal  organization  of  the  grand  jury,  which  foand  the 
indictment,  was  overruled  by  the  court,  on  the  ground  that 
it  should  have  been  interposed  before  the  plea  to  the  merits. 

When  it  was  offered,  the  plea  of  not  guilty  had  been  en- 
tered, and  several  jurors  had  been  impaneled  and  sworn. 

The  prisoner  had  waived  his  right  to  take  advantage  by 
plea  of  the  alleged  defect,  and  the  refusal  of  the  court  to 
entertain  it  at  that  stage  of  the  proceedings  was  in  its  dis- 
cretion, and  was  not  the  subject  of  exception.  (3  Hall,  166  ; 
1  Bishop's  Cr.  Pro.,  §  440;  1  Colby's  Cr.  Law,  286 ;  Mc- 
Quilleriy  State  v.,  8  Sme.  &  Mar.,  587.) 

After  verdict,  motion  in  arrest  of  judgment  was  made  on 
the  same  ground  stated  in  the  special  plea,  and  the  particu- 
lar facts  in  which  the  alleged  error  consisted,  were  stated  to 
the  court. 

The  court  denied  the  motion,  on  the  ground  that  this 
question  was  not  properly  before  it,  and  to  this  ruling  the 
prisoner  excepted. 

The  motion  in  arrest,  and  the  proceedings  upon  it,  are  in- 
corporated in  the  bill  of  exceptions. 

It  does  not  appear,  however,  in  the  record,  how  the  grand 
jury  was  organized,  or  that  the  fact  alleged  as  error,  in  re- 
spect to  its  organization,  existed. 
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The  only  suggestion  of  such  fact  is  found  in  the  special 
plea,  and  in  the  statement  of  the  counsel  for  the  prisoner 
on  the  motion  in  arrest. 

The, court  neither  aflSrmed  nor  denied  the  fact,  but  dis* 
posed  of  the  motion,  without  considering  it. 

On  this  state  of  the  record,  the  question  in  respect  to  the 
grand  jury  is  not  before  us. 

A  motion  in  arrest  is  a  proceeding  in  behalf  of  the  pris- 
oner, after  verdict  and  before  sentence,  and  designed  to  stay 
sentence  and  judgment,*  for  error  appearing  on  the  face  of 
the  record. 

It  is  grounded  upon  the  same  objections  which  will  sup- 
port a  writ  of  error,  and  no  defect  in  evidence  or  improper 
conduct  on  the  trial  can  be  urged  at  this  stage  of  the  pro- 
ceedings. 

When,  however,  judgment  is  once  given,  the  writ  of  error 
is  the  only  remedy  for  error  of  record.  (Cro.  Jac. ,  404 ; 
1  Chitty's  Cr.  L.,  661,  747.) 

The  decision  of  the  court  upon  the  motion  in  arrest,  if 
erroneous,  is  not  of  itself  ground  of  error,  for  the  same  ob- 
jections can  be  raised  upon  the  writ  as  upon  motion  in  ar- 
rest, auQ  are  not  waived  by  the  omission  to  urge  them  before 
jndgment.  After  judgment,  the  remedy  by  motion  in  arrest 
is  gone,  and  the  case  is  to  be  determined  by  the  record  as 
though  such  motion  had  not  been  made. 

Nor  is  the  decision  of  the  court  upon  the  motion  the  sub- 
ject of  exception.  The  statute  allowing  bills  of  exception 
in  criminal  cases  applies  only  to  exceptions  taken  upon  the 
trial,  and  no  others  can  be  brought  into  the  record.  (2  Rev. 
St.,  §  29;  Freeman  v.  People^  4  Den.,  10;  Oardner  v. 
People,  2  Par.,  143.) 

The  prisoner  could  have  raised  the  question  as  to  the  or- 
ganization of  the  grand  jury  by  plea  interposed  at  the  proper 
time,  or  upon  the  judgment  record,  where  by  certiorari,  ob- 
tained upon  allegation  in  diminution,  the  fact  constituting 
the  alleged  error  should  be  made  to  appear  therein.  {Can- 
cemfs  Case,  18  N.  Y.,  128;  People  v.  McOuire,  2  Park., 
148.) 

The  juror,  McDowell,  on  being  called,  was  asked  if  he  had 
formed  an  opinion  as  to  the  guilt  or  innocence  of  the  ac- 
cused, and  he  replied  that  he  had  not.     He  was  then  chal- 
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lenged  by  the  prisoner's  counsel  for  favor,  but  no  ground  of 
oballenge,  except  in  general  terms  for  favor  was  stated. 

Upon  his  examination,  the  juror  testified  that  he  had 
formed  an  opinion  as  to  the  general  character  of  the^  pris- 
oner, and  on  being  asked  what  it  was,  replied,  '^Well,  as  to 
his  character,  I  have  heard  something ;  I  am  biased." 

On  the  question  being  repeated,  he  replied,  "My  general 
opinion  is  that  it  is  bad." 

The  counsel  for  the  prisoner  then  asked  the  court  to 
•charge  the  triers  as  matter  of  law,  that  the  witness  having 
stated  that  he  had  formed  a  bad  opinion  of  the  prisoner's 
general  character,  was  incompetent  as  a  juror. 

The  court  refused,  and  the  counsel  for  the  prisoner  ex- 
cepted. 

It  is  the  right  of  a  prisoner  to  be  tried  by  an  impartial 
jury,  and  the  juror  must  be  indifferent  both  as  to  the  per- 
son and  the  cau^e  to  be  tried.  {People  v.  Vermilyeaj  7 
Cow.,  108 ;  People  v.  FreeTnan^  4  Den.,  9.) 

The  right  of  challenge  is  given  to  him,  so  that  it  may  be 
ascertained,  if  the  jurors  called  are  indifferent,  and  if  found 
not  to  be  so,  that  they  may  be  excluded. 

But  the  prisoner  must  be  governed  in  exercising  tlfis  right 
by  the  settled  rules  of  proceeding. 

If  the  objection  he  makes  to  a  juror,  in  law  implies  par- 
tiality or  bias,  he  must  challenge  for  principal  cause,  and  in 
that  case,  the  court  determines  the  sufficiency  of  the  ground 
of  challenge  as  a  question  of  law,  and  whether  the  facts 
proved  support  it. 

If  the  challenge  is  to  the  polls  for  favor,  the  form  of  the 
challenge  imports  that  the  juror  is  not  in  law  disqualified  ; 
and  if  the  prisoner  challenges  a  juror  for  favor,  although 
the  fact  proved  on  the  trial  of  the  challenge  should  have 
been  ground  for  challenge  for  principal  cause,  yet  the  de- 
termination of  the  question  of  competency  belongs  in  such 
case  to  the  trier  and  not  to  the  court.  {People  v.  Bodine^ 
^upra ;  Peoples.  Freeman^  supra.) 

It  was  not,  therefore,  the  right  of  the  prisoner  in  this  case 
to  call  upon  the  court  to  rule,  as  matter  of  law,  that  the 
juror,  upon  the  fact  proved*  was  incompetent. 

The  prisoner,  by  his  own  act,  had  remitted  the  final  de- 
cision of  that  question,  as  one  of  fact,  to  the  triers. 
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It  seems  to  be  settled  that  when  a  juror  Las  formed  and 
expressed  an  opinion  as  to  the  guilt  or  innocence  of  tlie  ac- 
cused, he  is  in  law  incompetent. 

But  we  think  that  the  mere  statement  of  a  juror  that  he 
has  formed  an  opinion  that  the  general  character  of  the  pris- 
oner is  bad,  will  not  sustain  a  challenge  for  principal  cause, 
and  that  such  an  opinion,  especially  where  the  grounds  of 
it  or  its  strength  or  general  character  arp  not  disclosed,  does 
not,  per  se^  disqualify  him.  {People  v.  Lo/iman^  2  Bar., 
216;  samecase^  1  Com.,  379.) 

If  such  a  rule  was  established,  it  might  happen,  as  was 
well  said  by  Strong,  J.,  in  the  case  of  People  v.  Lohman^ 
that  notorious  criminals  could  not  be  tried  at  all. 

The  fact  stated  by  the  juror  was  to  be  considered  by  the 
trierSy  and  his  competency  was  to  be  determined  by  them 
npon  all  the  facts,  having  in  view  the  cardinal  rule  that  a 
juror  should  ''stand  indifferent  as  he  stands  unsworn." 

There  was  no  error  in  the  proceedings  in  the  General  Ses- 
sions, and  the  judgment  of  the  General  Term  should  be  re- 
versed and  that  of  the  Sessions  affirmed. 

*A11  the  judges  concurring,  judgment  reversed,  and  judg- 
ment of  Sessions  affirmed. 


SUPREME  COURT. 

MAfiSACHUSETTS,  1861. 


Commonwealth  v.  Shepard. 

Sridenoe  of  another  act  of  embeczlement  by  the  defendant,  daring  the  same  week  in 
which  that  charged  in  the  indictment  was  alleged  to  have  been  committed,  was 
competent.  It  was  competent  only  for  the  single  purpose  of  proving  a  guilty 
intent  in  the  mind  of  the  defendant  in  the  commission  of  the  principal  act  It 
is  a  dangerous  species  of  evidence.  For  this  reason  it  is  essentia]  to  the  rights  of 
the  acGQsed  that,  when  such  is  admitted,  it  should  be  carefully  limited  and  guarded 
by  instructions  to  the  jury,  so  that  its  operation  and  effect  may  be  confined  to  the 
single  legitimate  purpose  for  which  it  is  competent. 

Upon  the  ftkcts  presented  by  the  report,  in  this  case,  hdd^  that  the  evidence  was  not 
saffident  in  law  to  support  a  conviction  of  the  defendant  upon  the  second  ooimt 
in  the  indictment,  and  on  this  ground  the  verdict  of  the  jury  was  erroneous. 


268  Cowen's  Criminal  Reports. 

B.  F.  Butler  and  N.  St.  J.  Oreerij  for  the  defendant. 

Foster  J  A.  G.,  for  the  Commonwealth. 

BiGBLOW,  C.  J.  1.  Evidence  of  another  act  of  embezzle- 
ment by  the  defendant,  daring  the  same  week  in  which  that 
charged  in  the  second  count  of  the  indictment  was  alledged 
to  have  been  committed,  was  competent  only  for  the  single 
purpose  of  proving  a  guilty  intent  in  the  mind  of  the  de- 
fendant in  the  commission  of  the  principal  act.  It  is  a 
dangerous  species  of  evidence,  not  only  because  it  requires 
a  defendant  to  meet  and  explain  other  acts  than  those 
charged  against  him,  and  for  which  he  is  on  trial,  but  alsa 
because  it  may  lead  the  jury  to  violate  the  great  principle, 
that  a  party  is  not  to  be  convicted  of  one  crime  by  proof  that 
he  is  guilty  of  another.  For  this  reason,  it  is  essential  to 
tjie  rights  of  the  accused  that,  when  such  evidence  is  ad- 
mitted,  it  should  be  carefully  limited  and  guarded  by  instruc- 
tions to  the  jury,  so  that  its  operation  and  effect  may  be 
confined  to  the  single  and  legitimate  purpose  for  which  it  is- 
competent.  Boscoe  Grim.  Ev.  90,  94.  Bex  v.  BaUj  Russ.  & 
By.  132.  Commonwealth  v.  JSastman,  1  Cush.  189,  216. 
In  the  present  case,  there  is  nothing  in  the  report  which 
shows  that  any  specific  instructions  were  given  on  this  point. 
For  aught  that  appears,  this  evidence  was  admitted  as  gen- 
eral proof  of  the  guilt  of  the  defendant,  and  the  jury  .were 
left  to  draw  such  inferences  from  it  as  they  might  think, 
proper.  If  this  case  came  before  us  upon  a  bill  of  excep- 
tions, in  whioh,  according  to  our  practice,  the  party  ag- 
grieved is  bound  to  make  it  appear  that  the  rulings  and 
instructions  to  the  court  were  erroneous,  we  might  presume 
that  correct  and  appropriate  instructions  were  given  to 
enable  the  jury  to  make  a  proper  application  of  this  evi- 
dence. But  such  a  presumption  cannot  be  made  against  a 
defendant  in  a  criminal  case,  where  a  judge  who  tried  the 
cause,  in  the  exercise  of  his  judicial  discretion,  has  deemed 
it  proper  to  present  the  questions  of  law  in  the  form  of  a 
report.  On  the  contrary,  the  fair  inference  is  that,  in  such 
case,  nothing  is  omitted  by  him  which  could  in  any  way 
have  been  material  in  its  bearing  on  the  validity  of  the  ob- 
jection taken  to  the  ruling  of  the  court. 
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2.  The  more  important  question  presented  by  the  report 
is,  whether  the  evidence  was  sufficient  in  law  to  support  a 
conviction  of  the  defendant  upon  the  second  count  in  the 
indictment.  The  manner  in  which  the  case  is  reported  for 
our  consideration  is  not  favorable  to  a  clear  and  correct  ap- 
prehension of  the  facts  to  which  it  is  our  duty  to  apply  the 
legal  principles  on  which  the  decision  of  this  part  of  the  case 
must  turn.  A  full  and  careful  statement  of  the  evidence, 
in  its  bearing  on  the  points  in  issue,  would  have  presented 
the  question  in  a  much  more  intelligible  form  ;  but  a  loose 
and  disconnected  detail  of  the  facts  proved,  which  cannot 
be  understood  without  referene^t  to  long  schedules  of  figures 
and  an  inspection  of  numerous  and  complicated  accounts, 
affords  a  very  inadequate  and  imperfect  view  of  the  case,  and 
renders  it  difficult  to  determine  with  accuracy  the  question 
of  law  which  it  is  the  object  of  the  report  to  present  for  our 
adjudication.  Perhaps  this  difficulty  is  attributable  to  the 
nature  of  the  evidence  adduced  at  the  trial.  We  have  refer- 
red to  it,  in  order  to  account  for  any  obscurity  which  may 
arise  in  stating  the  conclusion  to  which  we  have  arrived  on 
this  part  of  the  case. 

The  defendant  was  convicted  only  on  tUe  second  count  in 
the  indictment.  By  it  he  was  charged  under  St.  1846,  c.  171, 
§  1,  with  the  offence  of  fraudulently  taking  and  secreting, 
with  intent  to  convert  to  his  own  use,  certain  bank  bills  of 
the  amount  of  one  hundred  dollars,  and  certain  gold  coins 
of  the  same  amount,  a  description  of  which  was  unknown 
to  the  grand  jury.  It  was  obvious  that  this  was  intended 
as  a  charge  of  fraudulently  taking  and  secreting  certain  spe- 
cific bills  and  coins,  being  a  particular,  designated  amount  or 
sum  of  money  belonging  to  and  in  the  possession  of  the  bank ; 
and  was  not  meant  to  be  a  general  allegation  of  taking  money 
of  the  bank  with  a  fraudulent  intent,  authorized  by  the  sec- 
ond section  of  the  act  above  cited,  under  which  any  taking 
with  such  intent,  committed  within  six  months  after  the 
time  alleged  in  the  indictment  might  be  proved.  It  was 
treated  at  the  trial  as  a  charge  of  taking  and  secreting  a  spe- 
cific sum.  The  proof  offered  by  the  Government  tended  to 
show  that  the  sum  of  $200  was  deposited  in  the  bank  by  one 
John  Woods,  on  the  9th  day  of  April,  1867  ;  $100  of  it  being 
in  bank  bills,  and  $100  in  gold  coins.     It  was  this  sum  which 
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the  government  soaght  to  prove  was  fraudulently  taken  and 
secreted  by  the  defendant. 

It  is  unnecessary,  in  the  present  case,  to  define  with  ac- 
curacy the  precise  distinction  between  a  fraudulent  conver- 
sion of  money  and  a  fraudulent  taking  and  secretion  with 
intent  to  convert  it ;  which  are  the  two  offences  against 
which  the  penalties  of  St.  1846,  c.  171,  are  aimed.  The 
second  count  in  the  indictment,  on  which  the  defendant  was 
convicted,  sets  out  the  latter  offence.  It  was  therefore 
necessary  to  prove  a  fraudulent  taking  of  the  specific  money, 
as  well  as  a  secretion  by  the  defendant  with  intent  to  convert 
it  to  his  own  use.  The  main  evidence,  connected  with  the 
principal  transaction,  on  which  the  government  relied  to 
obtain  a  conviction,  was  an  alteration  in  the  entries  made  in 
the  books  of  the  bank  in  relation  to  this  deposit  of  money 
by  Woods.  Upon  this  point  it  was  proved  that  the  sum 
deposited  was  received  by  Shepard,  and  was  entered  by  hira 
in  the  proper  book,  called  the  "old  waste,"  in  regular  form, 
showing  that  it  was  deposited  by  John  Woods.  This  entry 
was  probably  made  on  the  9th  of  April,  the  same  day  on 
which  the  monev  was  received.  It  appeared  on  a  careful 
scrutiny  that  this  entry  had  been  subsequently  erased,  the 
word  "Nobody"  being  written  in  place  of  the  name  of 
**  John  Woods "  and  three  ciphers  instead  of  the  figures 
200,  over  these  erasures.  It  was  also  ascertained  by  the 
jury,  on  inspecting  this  book,  after  they  had  retired  to  de- 
liberate on  their  verdict,  tliat  the  footing  of  the  column  of 
figures,  in  which  the  200  was  originally  entered,  had  also 
been  altered  by  an  erasure  from  1234  to  1034,  so  as  to  make 
the  footing  correspond  with  the  other  alterations  by  which 
200  had  been  taken  out  of  the  figures  which  made  up  the 
sum  total.  There  was  evidence  which  tended  very  strongly 
to  show  that  the  words  and  figures  thus  altered  were  in  the 
handwriting  of  the  defendant.  It  also  was  proved  that,  on 
the  page  of  the  ledger  on  which  the  account  of  John  Woods 
was  posted,  the  sum  of  $200  was  there  carried  to  his  credit 
in  the  defendant's  handwriting,  as  a  deposit  made  on  the 
8th  day  of  February,  instead  of  on  the  9th  day  of  April  fol- 
lowing, when  it  was  in  fact  made.  These  facts,  standing 
by  themselves,  in  the  absence  of  any  explanation,  and  with- 
out a  critical  examination  of  the  dates  of  the  entries,  would 
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certainly  go  very  far  to  support  the  allegation  in  the  second 
count  of  the  indictment,  because  the  fraudulent  taking, 
which  is  an  essential  ingredient  in  the  crime  of  embezzle- 
ment, may  always  be  shown  by  s'ubsequent  circumstances, 
especially  by  proof  of  false  entries  relating  to  the  money 
alleged  to  be  taken  in  the  regular  books  of  account  kept  by 
the  defendant  in  behalf  of  his  principal  or  employer.  But, 
on  looking  carefully  at  these  entries  and  erasures,  and  com- 
paring them  with  other  contemporaneous  entries,  the  cor- 
rectness of  which  is  not  drawn  in  question,  it  will  be  found 
that  the  inferences  to  be  drawn  from  them  do  not  necessarily 
and  directly  tend  to  prove  the  specific  offence  charged  on 
the  defendant.  In  the  first  place,  it  is  clear  that  the  defend- 
ant did  not  fraudulently  take  the  money  deposited  by 
Woods  at  the  time  he  received  it.  He  was  the  officer  of  the 
bank  whose  proper  duty  it  was  to  take  money  from  de- 
positors, and  his  reception  of  it  was  prima  facie  rightfuL 
He  duly  entered  it  in  the  book  of  the  bank,  as  so  much 
money  deposited  in  the  regular  course  of  business.  So  far  . 
h^  did  his  exact  duty,  and  the  case  shows  no  fact  from 
which  the  inference  of  any  fraudulent  intent  concerning  this 
money  can  be  drawn,  at  or  immediately  after  its  receipt. 
In  the  next  place,  there. is  no  proof  of  any  wrongful  act  or 
fraudulent  conduct  on  the  part  of  the  defendant,  in  relation 
to  this  transaction,  until  the  making  of  the  false  entries  and 
erasures  in  the  books  which  have  been  already  described. 
It  therefore  becomes  material  to  ascertain,  if  possible,  when 
they  were  made.  An  inspection  of  other  entries  on  the  same 
page  of  the  "old  waste"  with  that  which  contains  these 
alterations,  taken  in  connection  with  the  weekly  statement 
of  the  condition  of  the  bank  made  on  the  15th  of  April  by 
the  defendant,  clearly  shows  that  they  were  not  made  until 
fiFe  days  after  the  deposit  of  the  money  by  Woods  —  that 
is,  on  the  14th  day  of  April.  The  course  of  business  of  the 
bank  was  to  make  up  weekly  accounts  of  its  condition.  To 
effect  this,  it  was  necessary  that  the  sums  deposited,  as 
entered  on  the  *'old  waste,''  should  be  added  up  at  the 
end  of  each  business  week,  in  order  to  be  carried  into 
the  general  statement.  Such  addition  was  made  of  the 
sums  deposited  during  the  week  ending  on  the  14th  day 
of    April,   including    that  deposited    by  Woods;    and  it 
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must  have  been  made  at  the  end  of  this  week,  because, 
in  order  to  obtain   the    sum   total  of   1234  as  originally 
written  before  the  erasure,  it  is  necessary  to  include  ail 
the  deposits  received  up  to  the  end  of  the  business  week. 
The  alterations   must  therefore  have  been  made  after  all 
the  deposits  of  that  week  had  been  received  and  entered ; 
certainly  as  late  as  the  fourteenth  day  of  the  month.     It 
is  equally  clear  that  it  was  made  before  the  weekly  state- 
ment of  the  condition  of  the  bank  was  prepared  on  the  16th 
of  April,  because  the  sum  total  of  deposits  entered  in  the 
''old  waste"  is  carried  into  the  statement  at  the  reduced 
amount  of  1034,  at  which  it  stood  after  the  erasures.     Here 
then  was  an  interval  of  live  days,  during  which  the  money 
received  from  Woods  appeared  duly  entered  on  the  books 
of  the  bank,  and  there  was  no  act  indicating  any  fraudulent 
intent  on  the  part  of  the  defendant  respecting  it.     Nor  is 
there  any  proof  whatever  that  the  money  itself  was  not  put 
with  the  other  funds  of  the  bank,  and  used  in  paying  depos- 
itors, making  investments,  or  otherwise  appropriated  in  the 
regular  course  of  business.     This  state  of  the  evidence  leaves 
great  room  for  reasonable  doubt,  whether  the  erasures  re- 
lied on  as  proof  of  the  fraudulent  taking  of  this  specific  sum 
are  not  equally  consistent  with  the  belief  that  they  were 
made,  not  to  conceal  the  fraudulent  taking  of  the  money 
deposited  by  Woods,  but  for  the  purpose  of  concealing  a 
previous  defalcation,  or  some  prior  act  of  embezzlement. 
This  doubt  is  greatly  strengthened  when  it  is  considered 
that  there  is  no  evidence  of  any  deficiency  in  the  money  be- 
longing to  the  bank  occurring  during  the  week  when  this 
transaction   took  place,  nor  of  any  abstraction  of  funds 
which  can  be  traced  to  this  particular  point  of  time.     Or\ 
the  contrary,  an  examination  of  the  receipts,  disbursements 
and  appropriations  by  the  defendant  in  behalf  of  the  bank, 
in  connection  with  the  amount  deposited  by  him  in  other 
banks  in  which  he  was  accustomed  to  keep  the  moneys  re- 
ceived by  him,  from  the  8th  to  the  21st  of  April,  tend  to 
show  that  he  did  not  take  this  specific  sum  of  money  out  of 
the  funds  belonging  to  the  bank,  but  that  it  was  included 
with  other  moneys  received  by  him,  and  went  to  make  up 
the  general  balance  of  money  which  was  passed  to  his  credit 
in  the  banks,  where,  with  the  knowledge  and  assent  of  the 
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directors  of  the  savings  bank  for  which  he  acted,  he  depos- 
ited from  day  to  day  his  current  receipts,  and  paid  oat  by 
checks  his  necessary  disbursements.     The  legitimate  infer- 
ence from  this  is,  not  that  he  took  the  money  deposited  by 
Woods  with  any  fraudulent  intent  to  convert  it  to  his  own 
use,  but  that  he  received  it  rightfully,  entered  it  properly  in 
the  books,  and  put  it  with  other  moneys  belonging  to  the 
bank,  so  that  it  went  to  their  use ;  and  that  five  days  after- 
wards be  altered  the  entries  in  the  books,  in  order  to  con- 
ceal the  fact  that  he  had  received  this  sum,  and  thereby  to 
cover  up  some  previous  deficit  occasioned  by  former  dis- 
honest and  fraudulent  acts.     We  are  therefore  of  opinion 
that  the  evidence  was  not  sufficient  to  support  the  second 
count  in  the  indictment.    The  Government  were  bound  to 
prove^the  exact  offence  as  it  was  charged  in  that  count. 
Doubtless  there  was  proof  that  the  defendant  had  been 
gnilty  of  making  false  entries  in  his  books,  and  perhaps 
evidence  which  tended  to  show  previous  acts  of  embezzle- 
ment.    But  he  was  not  convicted  on  any  count  in  the  indict- 
ment which  charged  such  offences.     Looking  at  the  case,  as 
we  are  bound  to  do,  without  any  reference  to  the  supposed 
culpability  of  the  defendant  in  other  respects,  but  as  a  ques- 
tion of  the  proper  application  of  the  facts  proved  to  the 
crime  charged,  and  with  a  single  eye  to  thafirm  and  impar- 
tial administration  of  the  law,  we  are  compelled  to  say  that 
there  was  no  adequate  proof  that  the  specific  sum  of  $200, 
as  charged  in  the  second  count,  was  fraudulently  taken  by 
the  defendant,  and  that  on  this  ground  the  verdict  of  the 
jury  was  erroneous. 

Verdict  set  aside. 

Vol.  1.  18 
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SUPREME  COURT, 

Massachubbtts,  1861 


Commonwealth  v.  Lannan. 

The  indictment  in  *tfai8  case  alleged,  that  thQ  defendant,  intending  to  cheat  and 
defraud  one  Joseph  A.  Harwood,  made  to  him  certain  false  representations 
respecting  a  bay  colored  horse,  which  Harwood  believed ;  **  and  being  deceived 
thereby,  was  induced,  by  reason  of  the  false  pretences  and  representations  so 
made  as  aforesaid  to  purchase  and  receive  of  said  Lannan  the  said  bay  colored 
horse,  and  then  and  there  gave  and  delivered  into  the  hands  of  the  said  Lannan 
in  payment  therefor  the  property,  mone3's,  goods  and  chattels  of  the  said  Har- 
wood of  the  amount  and  value  of  two  hundred  and  fifty  crollars/  which  property 
was  described  ;  that  the  d^endant  received  the  same,  with  frauduleny  intent ; 
and  that  the  representations  were  false.  The  verdict  was  guilty,  and  the  defend- 
ant moved  in  arrest  of  judgment,  on  the  ground  that  the  indictment  contained 
no  allegation  of  any  bargain  for  or  delivery  of  the  horse,  concerning  which  the 
false  representations  were  made.    The  motion  was  overruled. 

ffeld,  error.  Whatever  is  necessary  to  be  set  forth  in  an  indictment  must  be  dis- 
tinctly averred^  by  a  proper  affirmative  allegation,  and  not  by  way  of  inference 
or  argument  merely.    This  is  an  elementary  rule  in  criminal  pleading. 

In  this  indictment  there  is  no  direct  averment  that  the  prosecutor  bought  the  horse ; 
it  is  only  stated  that  by  means  of  the  false  pretences  set  forth,  he  "  was  induced  *' 
to  purchase  him,  and  it  is  not  averred  that  he  made  payment  and  delivery  by 
reason  of  the  &lse  pretences  alleged. 

O.  Sennottj  for  the  defendant. 

Foster^  A.  G.,  for  the  Commonwealth. 

Hoar,  J.     We  think  the  motion  in  arrest  of  judgment  in 
this  case  must  prevail,  and  that  conclusion  renders  a  decis- 
ion of  the  exceptions  taken  upon  other  points  unnecessary. 
In  Commonwealth  v.  Strain^  10  Met.,  621,  it  was  held  that, 
*'  when  money  or  other  property  is  obtained  by  a  sale  or  ex- 
change of  property,  effected  t>y  means  of  false  pretences, 
such  sale  or  exchange  ought  to  be  set  forth  in  the  indict- 
ment, and  that  the  false  pretences  should  be  alleged  to  have 
been  made  with  a  view  to  effect  such  sale  or  exchange,  and 
that  by  reason  thereof  the  party  was* induced  to  buy  or  ex- 
change, as  the  case  may  be."     Whatever  is  necessary  to  set 
forth  in  an  indictment  must  be  distinctly  averred,  by  a 
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proper  affirmative  allegation,  and  not  by  way  of  inference 
or  argument  merely.  This  is  an  elementary  rule  in  crimi- 
nal pleading. 

Bat,  in  the  indictment  before  us,  there  is  no  distinct  aver 
ment  that  the  prosecutor  bought  the  horse ;  it  is  only  stated 
that  by  means  of  the  false  pretences  set  forth,  he  ^^  was  in- 
daced"  to  purchase  him;  and  although  the  allegation  is 
directly  made  that  he  gave  and  delivered  to  the  defendant 
certain  property  in  payment  for  the  horse,  it  is  not  averred 
that  he  made  this  payment  and  delivery  by  reason  of  the 
false  pretences  alleged. 

The  defect  seems  to  have  arisen  from  erasing  some  of  the 
words  in  the  common  printed  form,  and  omitting  to  restore 
a  part  of  them  in  a  subsequent  part  of  the  indictment  where 
it  became  necessary  to  use  them. 

Judgment  arrested. 


COURT   OF  APPEALS. 

New  York,  1870. 


The  People  v.  MoDonalb. 

It  is  wdl  esUblished,  that  every  larceny  must  include  a  trespass,  and  that  the  taking 
must  be  under  such  circumstances,  as  that  the  owner  might  maintain  trespass, 
therefore,  the  prosecutor  must  be  in  the  actual  or  constructive  possession  of  the 
property  at  the  time  of  the  taking. 

An  important  and  well  established  rule  on  this  subject,  growing  out  of  this  doctrine 
of  trespses,  is,  that  as  against  the  custodian,  the  owner  must  at  some  time  have 
had  the  possession,  either  actual  or  constructive,  independent  of  his  possession, 
and  that  the  charge  of  larceny  ^11  not  lie  against  the  latter  in  any  case  wheru 
the  only  possession  of  the  owner  is  that  of  the  custodian.  There  are  modifica- 
tions of  this  rule  which  one  must  observe : — 

HrBt.  That  larceuy  may  be  charged,  where  the  felonious  appropriation  is  alter  the 

•       property  reaches  its  ultimate  destination.    Ordinarily,  it  is  not  deemed  to  have 

retched  its  ultimate  destination  while  it  remains  in  the  personal  custody  of  the 

senrant ;  but  if  there  is  no  other  assigned  place  of  deposit  than  for  the  servant 

to  keep  it  for  his  master,  a  felonious  conversion  is  larceny. 

Second.  Where  the  property  is  received  by  the  servant  or  custodian  from  another, 
who  oocopies  the  relation  of  agent  for,  or  who  stands  in  the  position  of,  the 
owner,  in  respect  to  the  possession,  in  such  case,  although  the  owner  has  never 
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had  the  actual  possession,  yet  upon  the  principle  that  he  may  do,  by  another, 
what  he  can  do  for  himself,  the  possession  of  such  other  person  is  hi»  poei$ea.«ion. 

In  this  case  the  prosecutor  intrusted  the  draft  to  the  broker,  who  was  to  procure  the 
gold  and  have  it  for  the  prosecutor  at  his  office  at  three  o'clock.  He  was  the 
prosecutor's,  and  not  the  prisoner's  agent.  The  broker  delivered  the  gold  to 
the  prisoner  who  carried  it  away :  ffeld,  that  the  possession  of  the  broker  was  the 
possession  of  the  owner,  and  wlien  the  prisoner  received  it  from  tlie  broker, 
assuming  he  had  a  right  to  receive  it,  he  did  so  for  the  mere  purpose  of  retain- 
ing it  until  the  prosecutor  came,  and  then  delivering  it  to  him,  and  he  occupied 
the  same  position  that  he  would  if  the  prosecutor  had  himself  put  the  gold  into 
his  hands  to  keep  for  him  until  three  o'clock,  and  the  carrying  Uie  gold  away, 
was  a  trespass,  and  the  jury  having  found  that  the  carrying  away  was  with  & 
felonious  intent,  the  prisoner  was  guilty  of  larceny. 

Samicel  B,  Oarvin^  district  attorney,  for  the  people. 
William  F.  HowCytor  the  prispner. 

Church,  Ch.  J.    The  jury  must  have  found,  under  the 
charge  of  the  court,  that  the  prisoner,  at  the  time  he  received 
the  draft,  had  the  felonious  intent  of  converting  it  and  the 
proceeds,  when  received,  to  his  own  use,  and  that,  in  pursu- 
ance of  such  intent,  he  received  and  carried  away  the  gold, 
and  the  evidence  justified  that  conclusion.     It  was  objected 
on  the  trial,  and  is  insisted  upon  here,  that  these  facts  are 
not  sufficient  to  constitute  the  crime  of  larceny  of  the  gold, 
on  the  ground  that  the  prosecutor  never  had  sufficient  pos- 
session to  maintain  trespass.     It  is  a  well  established,  but 
somewhat  technical  rule,  that  every  larceny  must  include  a 
trespass,  and  that  the  taking  must  be  under  such  circum- 
stances, as  that  the  owner  might  maintain  an  action  of  tres- 
pass.    It  follows,  therefore,  that  the  prosecutor  must  be  in 
the  actual  or  constructive  possession  of  the  property  at  the 
time  of  the  taking.     The  application  of  these  principles  has 
been  a  fruitful  source  of  litigation,  and  distinctions  and  re- 
finements, which  have  rendered  tlie  administration  of  crim- 
inal justice  in  this  class  of  cases  exceedingly  difficult.     A 
writer  on  criminal  law  very  justly  says :  *'  There  are  so  many 
varying  circumstances  in  which  some  sort  of  legal  relation 
subsists  between  the  wrongdoer  and  the  owner  of  the  prop- 
erty, so  many  circumstances  under  which  persons  misap- 
propriate money  to  which,  or  to  the  owner  of  which,  they 
stand,  not  as  entire  strangers,  raising  nice  points,  as    to 
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whether  there  has  been  a  trespass  or  not,  that  out  of  this 
doctrine  of  trespass,  grows  a  vast  amount  of  law,  with  al- 
most countless  decisions."  If  money ^  or  property,  is  de- 
livered by  the  owner  to  &  person  for  mere  custody,  or  charge, 
or  for  some  specific  purpose,  the  legal  possession  remains  in 
the  owner,  and  a  criminal  conversion  of  it  by  the  custodian 
is  larceny.  A  familiar  illustration  of  this  rule  is  the  case  of 
servants  intrusted  with  the  care  of  property  belonging  to 
their  masters ;  (2  Russell  on  Crimes,  191,  and  cases  there 
cited,)  and  the  same  rule  has  been  applied  in  some  cases  to 
those  who  had  a  special  use  of  the  property.  (Id.)  But  an 
important  and  well  established  rule  on  this  subject,  growing 
out  of  this  doctrine  of  trespass,  is,  that  as  against  the  cus- 
todian, the  owner  must  at  some  time  have  had  the  pos- 
session, either  actual  or  constructive,  independent  of  his 
possession,  and  that  the  crime  of  larceny  will  not  lie  against 
the  latter  in  any  case  where  the  only  possession  of  the  owner 
is  that  of  the  custodian.  In  the  case  of  Jiex  v.  Walsh  (4 
Taunton,  268) ;  2  Russell  on  Grimes,  30,  the  prosecutor  gave 
his  check  for  £22,000  to  procure  the  money  and  invest  it  in 
exchequer  bills  for  him.  The  prisoner  procured  the  money, 
invested  a  small  portion  of  it  as  directed,  and  feloniously 
converted  the  balance ;  and  it  was  held  that  he  could  not 
be  convicted  of  stealing  the  money,  because  the  owner  never 
had  i>ossession  of  it.  In  JRex  v.  Sullins  (R.  &  M.  C.  C.  R., 
129),  the  prisoner's  master  gave  him  a  £6  note  to  get 
changed,  which  he  did  and  ran  away.  The  court  held  the 
conviction  wrong,  because  the  master  never  had  possession 
of  the  coin,  except  by  the  hands  of  the  prisoner.  So  in 
Cam,  V.  King  (9  Cusb.,  284),  the  court  held  that  where  a 
servant  was  sent  to  a  bank  to  draw  money  upon  a  check, 
for  his  employer,  and  take  up  certain  notes,  and  after  re- 
ceiving the  bills,  fraudulently  converted  them,  it  was  not 
larceny,  but  embezzlement,  as  the  owner  never  had  such  a 
possession  as  would  authorize  him  to  sue  the  servant  for 
trespass. 

The  case  of  B.  v.  Johnson  &  Wright  (6  B.  C.  C,  309), 
cited  by  the  counsel  for  the  people,  does  not  conflict,  but 
is  in  harmony  with  this  principle.  In  that  case  the  court 
held  that  the  presence  of  the  prosecutor  at  the  time  the  bank 
bills  were  obtained  from  the  bank,  and  his  direction  to  pay 
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them  to  the  prisoner,  was  the  same  as  though  the  prosecator 
had  delivered  them  by  his  own  hand. 

But  there  are  some  modifications  to  this  rule  which  are 
important  in  this  case  to  observe.  One  is,  that  larceny  may 
be  charged  in  such  a  case,  when  the  felonious  appropriation  is 
after  the  property  reaches  its  ultimate  destination.  Ordina- 
rily, it  is  not  deemed  to  have  reached  its  ultimate  destina- 
tion while  it  remains  in  the  personal  custody  of  the  servant. 
(Bishop  on  Grim.  Law,  §  833;  R.  v.  Bazely^  2  Leach,  4th. 
ed..  835  ;  Ji.  v.  Harmon^  R.  &  R.,  221.)  But  if  there  is  no 
other  assigned  place  of  deposit  than  for  the  servant  to  keep 
it  for  his  master,  a  felonious  conversion  is  larceny.  {R,  v. 
Watts,  1  Eng.  L.  and  Eq.,  558  ;  24  id.,  562.)  Another  modi- 
fication of  the  foregoing  rule  is,  when  the  property  is  re- 
ceived by  the  servant  or  custodian  from  another,  who  occu- 
pies the  relation  of  agent  for,  or  who  stands  in  the  position 
of,  the  owner,  in  respect  to  the  possession.  In  such  a  case, 
although  the  owner  has  never  had  the  actual  possession, 
yet  upon  the  principle  that  he  may  do,  by  another,  what  he 
can  do  himself,  the  possession  of  such  other  person  is  his 
possession. 

If  the  prosecutor  in  this  case  had  intrusted  the  draft  to 
the  prisoner  for  the  purpose  of  getting  the  gold,  and  the 
latter  had  obtained  it  and  converted  it,  it  would  not  have 
been  larceny,  because  the  prosecutor  would  have  had  no 
possession  but  that  of  the  prisoner.  It  is  important,  there- 
fore, to  inquire  what  effect  the  intervention  of  the  broker 
had,  and  what  relation  he  occupies  to  the  parties.  It  is 
quite  clear  that  the  prosecutor  never  intended  to  intrast 
either  the  draft  Or  the  gold  with  the  prisoner.  The  latter 
was  not  permitted  to  take  or  hold  the  draft,  except  in  the 
presence  of  the  prosecutor.  The  prosecutor  was  present 
when  the  draft  was  delivered  to  the  broker,  and  consented 
to  it.  The  act  of  delivery  was,  therefore,  in  legal  contem- 
plation, his  act  as  fully  as  if  he  had  delivered  it  with  his 
own  hand.  The  broker  was  to  procure  the  gold  and  have  it 
for  the  prosecutor  at  his  office  at  three  o'clock.  He  was  the 
prosecutor's,  and  not  the  prisoner's  agent.  He  had  no  au- 
thority to  deliver  it  to  the  prisoner  at  all,  or  if  at  all,  not 
before  three  o'clock,  the  time  appointed  for  the  parties  to 
meet.    He  certainly  bad  no  authority  to  deliver  it  to  be  oar- 
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ried  away.  It  cannot  be  assumed  that  he  did  deliver  it  to 
the  prisoner,  to  be  taken  away,  unless  he  was  in  complicity 
with  the  prisoner,  of  which  there  is  no  evidence.  It  follows 
that  the  X)08session  of  the  broker  was  tlie  possession  of  the 
ow*ner,  and  when  the  prisoner  received  it  from  the  broker, 
assuming  that  he  had  a  right  to  receive  it,  he  did  so  for  the 
mere  purpose  of  retaining  it  until  the  prosecutor  came,  and 
then  delivering  it  to  him,  and  he  occupied  precisely  the 
same  position  that  he  would  if  the  prosecutor  had  himself 
pat  the  gold  into  his  hands  to  keep  for  him  till  three  o'clock. 
It  is  true  that  the  prosecutor  testified  that,  he  never  had  pos- 
session of  the  gold,  but  it  is  evident  that  he  only  intended 
to  say  that  he  had  never  had  the  manual  possession.  If  the 
taking,  of  the  gold  from  the  broker  was  not  a  trespass,  the 
carrying  it  away,  having  only  the  bare  custody  of  it,  clearly 
was ;  and  if  done  with  a  felonious  intent,  as  we  are  bound 
to  assume  by  the  verdict  of  the  jury,  was  larceny.  These 
views  are  in  accordance  with  general  principles,  and  are 
sustained  by  authority. 

In  Rex  V.  Murray  (1  Moody  C.  C,  276),  the  prisoner  was 
convicted  of  embezzlement  on  the  following  facts :  As  clerk 
of  A.,  he  received  £8  from  another  clerk  to  pay  some  small 
bills.  He  paid  one  bill  of  ten  shillings  and  charged  twenty 
shillings,  feloniously  converting  ten  shillings.  The  court 
held  that  this  was  not  embezzlement,  but  larceny,  '^because 
A.  had  had  possession  of  the  money  by  the  hands  of  his 
other  clerk." 

In  Rex  V.  Longstreet  (Moody  C.  C,  187),  the  prisoner 
procured  from  a  carrier's  servant  some  property,  claiming 
it  as  his  own,  when  in  fact  it  belonged  to  another  person, 
and  the  court  held  his  conviction  of  larceny  right.  In 
neither  of  these  cases  had  the  owner  ever  had  the  possession 
of  the  property  except  by  another  person,  and  yet  the  pos-^ 
session  of  snch  other  person  was  deemed  suflScient.  (2 
Bishop  Crim.  Law,  §  723.) 

Considerable  stress  was  laid  upon  the  fact  that  the  pris- 
oner indorsed  the  draft,  and  it  was  argued  that  this  gave 
him  a  right  to  receive  the  money,  and  also  gave  him  some 
interest  in  it.  We  have  seen,  that  if  he  had  a  right  to  re- 
ceive the  money,  it  was  only  for  the  purpose  of  holding  it 
until  three  o'clock.    He  had  no  right  to  carry  it  away.    But 
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a  conclnsive  answer  to  this  suggestion  is  that  with  the  felo- 
nious intent,  which  the  jury  have  found  the  prisoner  had 
from  the  beginning,  the  indorsement  must  be  regarded  as  a 
contrivance,  or  part  of  the  machinery  to  get  i)088e8sion  of 
the  gold.     {Rex  v.  Hammon^  1  Eng.  C.  C,  221.)       ^ 

It  was  also  urged  on  the  argument  that  the  indictment 
should  have  been  for  stealing  the  draft,  instead  of  the  gold. 
An  indictment  for  stealing  the  draft  could  not  be  sustained. 
As  we  have  seen,  the  prosecutor  delivered  the  draft  in  con- 
templation of  law  to  the  broker  himself.  He  intended  to 
part  with  the  possession  and  control  of  the  draft,  and  never 
expected  its  return,  aifd  it  was  not  in  fact  misappropriated. 
The  precise  use  was  made  of  it  which  the  prosecutor  intended. 

The  judgment  of  the  Supreme  Court  must  be  reversed  and 
that  of  the  Sessions  affirmed. 

All  the  judges  concurring,  judgment  of  the  Supreme 
Court  reversed  and  conviction  affirmed. 


COURT   OF  APPEALS. 

New  York,  1870. 


Remsen  V.  The  People. 

tee  court  charged  the  jury,  in  sabBtance,  that  good  character  was  a  hdt  to  be  cob- 
Hidered  by  the  jury  like  every  other  fact  in  the  case,  no  matter  what  the  other 
testimony,  in  the  case,  might  be ;  but  when  the  evidence  is  positive,  leading  to 
a  conviction  logically  and  fairly  derived  of  guilty  from  all  the  testimony,  the 
simple  fact  that  a  person  possesses  previous  good  character  will  be  of  no  avail  ; 
that  it  is  in  cases,  of  a  well  re-asoned  doubt,  a  doubt  lo^cally  arrived  at, 
arising  out  of  all  the  testimony,  that  evidence  of  good  character  steps  in,  and 
then  it  becomes  the  duty  of  the  jury  to  give  a  verdict  in  favor  of  the  prisoner. 
Meld,  to  be  clearly  erroneous,  and  well  calculated  to  mislead  the  jury  to  the 
prejudice  of  the  prisoner. 

There  is  no  case  in  which  the  jury  may  not,  in  the  exercise  of  a  sound  judgment^ 
give  a  prisoner  the  benefit  of  a  previous  good  character.  No  matter  how  oan- 
elusive  the  other  testimony  may  appear  to  be,  the  character  may  be  such  as  to 
create  a  doubt  in  the  minds  of  the  jury,  and  lead  them  to  believe,  in  view  of  the 
improbabilities  that  a  person  of  such  character  would  be  guilty  of  the  of!eQce 
charged,  that  the  other  evidence  in  the  case  is  false,  or  the  witnesses  mistaken. 
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Evidenoe  of  good  character  is  not  only  of  value  in  doubtful  cases,  and  in  prosecutions 
for  minor  offences,  but  is  entitled  to  be  considered,  when  the  crime  charged 
is  atrocious,  and  also  when  the  testimony  tends  very  strongly  to  establish  the 
guilt  of  the  accused.  It  will  sometimes  of  itself  create  a  doubt  when  vrithout  it 
none  would  exist 

Sidney  H.  Stuart^  for  prisoner. 

Samuel  B.  Garvin,  district  attorney,  for  the  people. 

Allen,  J.  I  doubt  if  the  response  of  the  judge  to  the 
request  of  the  counsel  for  the  prisoner  to  charge  as  stated 
in  respect  to  the  evidence  of  good  character  by  the  accused, 
can  be  regarded  as  a  part  of  the  charge  and  instructions  to 
the  jury.  It  was  a  transaction  between  the  counsel  and  the 
court,  and  constituted  no  part  of  the  charge  and  instruc- 
tions addressed  to  the  jury.  But  if  otherwise,  then  it  must 
be  read  as  the  jury  was  bound  to  receive  it,  in  connection 
with  the  other  parts  of  the  charge  upon  the  same  subject, 
and  as  qualified  and  limited  by  the  instructions  subse- 
quently given.  By  the  charge  thus  read,  the  jury  were 
told,  in  substance,  that  good  character  was  a  fact  to  be  con- 
sidered by  the  jury  like  any  other  fact  in  the  case,  no  mat- 
ter what  the  other  testimony  in  the  case  might  b.e ;  and 
when  the  evidence  is  positive,  leading  to  a  conviction  logi- 
cally and  fairly  derived  of  guilty  from  all  the  testimony, 
the  simple  fact  that  a  person  possesses  previous  good  char- 
acter will  be  of  no  avail ;  that  it  is  only  in  cases  where  the 
jury  have  a  well  reasoned  doubt,  a  doubt  logically  arrived 
at,  arising  out  of  all  the  testimony,  that  evidence  of  good 
character  steps  in,  and  then  it  becomes  the  duty  of  the  jury 
to  give  a  verdict  in  favor  of  the  prisoner.  This  is  the  entire 
charge  as  to  the  effect  to  be  given  to  evidence  of  a  good 
character ;  and  it  was  clearly  erroneous  and  well  calculated 
to  mislead  the  jury  to  the  prejudice  of  the  prisoner. 

1.  It  was  delusive  to  say  to  the  jury  that  the  fact  of  good 
character  was  to  be  considered  in  every  case,  no  matter  what 
the  other  testimony  might  be,  and  yet  that  in  a  class  of 
cases,  by  reason  of  the  character  of  the  other  evidence,  good 
character  would  be  of  no  avail ;  that  is,  that  the  jury  must 
exclude  from  their  minds,  in  the  consideration  of  that  class 
of  cases,  all  evidence  as  to  character.     It  was  in  effect  say* 
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ing  to  them  that  in  sach  cases  evidence  of  good  character 
was  not  admissible  to  effect  the  result,  although  permitted 
to  be  laid  before  them. 

2.  It  was  error  to  charge  the  jury  that  in  any  case  evi- 
dence of  good  character  would  be  of  no  avail.  There  is  no 
case  in  which  the  jury  may  not,  in  the  exercise  of  a  sound 
judgment,  give  a  prisoner  the  benefit  of  a  previous  good 
character.  No  matter  how  conclusive  the  other  testimony 
may  appear  to  be,  the  character  of  the  accused  jnay  be  such 
as  to  create  a  doubt  in  the  minds  of  the  jury,  and  lead  them 
to  believe,  in  view  of  the  itn probabilities  that  a  person  of 
such  character  would  be  guilty  of  the  oflfence  charged,^ that 
the  other  evidence  in  the  case  is  false,  or  the  witnesses  mis- 
taken. An  individual  accused  of  crime  is  entitled  to  have 
it  left  to  the  jury  to  form  their  conclusion  upon  all  the  evi- 
dence whether  he,  if  his  character  was  previously  unblem- 
ished, has  or  has  not  committed  the  particular  crime  alleged 
against  him.  (2  Buss,  on  Crimes,  785.)  The  weight  of  the 
evidence  is  for  the  jury  alone  to  determine.  (8  Grreenl.  on 
Ev.,  §  26.)  Instructions  to  juries,  in  substance  and  charac- 
ter like  those  given  in  this  case,  are  condemned  by  writers 
of  authority  upon  evidence  and  upon  common  law,  who 
unite  ia  saying  that  the  good  character  of  the  party  accused 
is  an  ingredient  which  ought  always  to  be  submitted  to  the 
consideration  of  the  jury.  (Russ.  on  Crimes  and  Greenl. 
Ev.,  supra ;  Roscoe's  Criminal  Ev.,  89,  90.)  It  is  not  sub- 
mitted to  the  jury  when  they  are  told  that  it  will  be  of  no 
avail  in  a  given  class  of  cases.  The  jury  had  a  right  to  un- 
derstand that  the  law  withheld  from  the  accused,  in  such 
cases,  all  benefit  of  a  previous  good  character  as  bearing 
upon  the  question  of  guilt  or  innocence.  Evidence  of  good 
<;haracter  is  not  only  of  value  in  doubtful  cases,  and  in 
prosecutions  for  minor  offences,  but  is  entitled  to  be  consid- 
ered, when  the  crime  charged  is  atrocious,  and  also  when 
the  testimony  tends  very  strongly  to  establish  the  guilt  of 
the  accused.  It  will  sometimes  of  itself  create  a  doubt 
when  without  it  none  would  exist.  {Cancemi  v.  People^  16, 
N.  Y.,  501 ;  Stevens  v.  People^  4  Park.,  396  ;  Cofnmonw€€Ui7i 
V.  Webster,  5  Cush.,  295.) 

3.  It  was  error  to  charge  the  jury  that  it  was  only  in  cases 
of  doubt  arising  upon  the  evidence  that  *'  evidence  of  good 
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character  steps  in."  This  was  but  a  corollary  from  and 
necessary  sequence  of  the  form-er  proposition.  The  judge 
was  instructing  the  jury  upon  the  effect  to  be  given  to  one 
species  of  evidence,  as  distinguished  from  the  other  evidence 
supposed  to  bear  more  directly  ujjon  the  question  of  guilt 
or  innocence  of  the  accused,  and  the  doubt  referred  to  was 
a  doubt  arising  upon  the  other  evidence  submitted  to  them, 
and  not  a  doubt  arising  upon  all  the  evidence,  including 
that  of  character.  The  structure  of  the  sentence  calls  for 
this  interpretation,  and  will  admit  of  no  other.  The  charge 
was  then  to  the  effect,  that  if  there  was  a  doubt  of  the  guilt 
of  the  prisoner  upon  the  other  evidence,  the  jury  might  give 
him  the  benefit  of  his  good  character,  and  acquit.  If  the 
offence  had  not  been  proved  by  the  prosecution,  to  the 
reasonable  satisfaction  of  the  jury,  he  was  entitled  to  an 
acquittal,  without  establishing  a  good  character.  The  ben- 
efit of  a  doubt  arising  upon  the  evidence  is  given  to  all  per- 
sons tried  for  crime,  irrespective  of  previous  character.  The 
presumption  of  innocence,  will,  in  all  such  cases,  turn  the 
scale  in  favor  of  the  accused.     (3  Greenl.  Ev.,  §  29.) 

The  whole  charge  read  together,  upon  the  subject  of  char- 
acter was  erroneous,  and  well  excepted  to. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

Chubch,  Ch.  J.,  Folgeb,  Rapallo,  and  Andrews,  JJ., 
concurred  with  Allen,  J. 

Groveb,  J;,  read  an  opinion  agreeing  with  the  doctrine 
of  the  majority  as  to  the  effect  of  good  character,  but  for 
afSrmance,  on  the  ground  that  the  charge,  looking  at  the 
whole  of  it,  was  to  be  construed  as  instructing  the  jury,  that 
good  character  was  to  be  considered  like  any  other  testi- 
mony upon  the  qu^tion  of  guilt,  but  that  previous  good 
character  furnishes  no  defence  to  a  party  accused  of  crime 
when  his  guilt  is  determined  by  a  consideration  of  all  the  evi- 
dence ;•  and  that  the  charge  so  construed  was  not  erroneous. 
Peckham,  J.,  concurred  with  Groveb,  J. 

Jndgment  reversed  and  new  trial  ordered. 
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SUPREME  COURT. 

MAB8ACHT7BBTT8,  1861. 


Commonwealth  v.  Welsh. 

• 

"Where  the  court  refosed  to  instrnct  the  jury,  on  request  of  defendant^  that  it  was 
necessary  for  the  people  to  satisfy  the  jury  both  of  an  illegal  keeping  of  intoxi- 
cating liquors  and  of  illegal  sales,  ?ieldf  not  to  be  erroneous.  If  the  tenement 
was  kept  and  used  for  either  purpose,  it  was  sufficient.  Proof  of  the  commis- 
sion of  either  maintains  the  indictment. 

The  indictment  charged  the  defendant  with  keeping  and  maiotaining  a  certain  tene- 
ment, by  him  used  **  for  the  illegal  sale  and  illegal  keeping  for  sale  of  intoxicate 
ing  liquors/'  —  Beld,  that  the  keeping  the  place  for  the  purpose  of  making 
illegal  sales  of  intoxicating  liquors,  does  not  sustain  the  charge  of  keeping  a 
tenement  used  by  him  for  "  the  illegal  keeping  for  sale  of  intoi^icating  liquors." 
Under  this  indictment,  the  evidence  must  be  sufficient  to  establish  the  illegal  keep- 
ing for  sale  of  such  liquors,  and  not  a  mere  place  for  the  purpose  of  making  sales^ 

The  indictment  alleged  that  the  defendant^  "  on  the  first  day  of  April  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  sixty,  and  on  divers  other  days  and 
times  between  that  day  and  the  first  day  of  October  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty,  at  said  Boston,  knowingly,  wilfully,  and 
without  having  any  legal  appointment  or  authority  therefor,  did  keep  and 
maintain  a  certain  common  nuisance,  to  wit,  a  tenement  in  said  city  of  Boston^, 
then  and  on  said  other  days  and  times  there  by  him  used  for  the  illegal  sale  and 
illegal  keeping  for  sale  of  intoxicating  liquors,"  Ac  Hdd,  that  the  motion  in  ar- 
rest of  judgment,  upon  the  ground  that  the  indictment  contains  no  sufficient  de- 
scription of  the  place  in  which  the  tenement  was  situated,  cannot  prevail. 

Kor  is  there  any  objection  to  the  manner  of  alleging  the  time  of  the  commission  ot 
the  offence. 

O.  W.  SearlCy  for  the  defendant. 

Phillips^  A.  G.,  for  the  Commonwealth. 

Dewey,  J.  The  conrt  properly  refused  to  adopt  the  in- 
Btruction  asked  by  the  defendant,  that  it  was  necessary  for 
the  government  to  satisfy  the  jury  both  of  an  illegal  keep- 
ing of  intoxicating  liquors  and  of  illegal  sales.  If  the  tene- 
ment was  kept  and  used  for  either  purpose,  it  was  sufficient. 
The  St.  1856,  c.  405,  and  Gen.  Sts.  c.  87,  §  6,  both  make 
either  act  punishable.  It  is  true  that  the  indictment  charges 
both  the  acts,  as  it  necessarily  must  if  it  would  rely  upon 
them  as  substantial  charges.    But  proof  of  the  commission 
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of  either  act  is  sufBcient  to  maintain  the  indictment.  Com- 
monwealth V.  Kimbally  7  Gray,  328,  is  directly  to  this  point. 

The  only  ground  for  any  exception  to  the  ruling  of  the 
Courtis  the  raling  'Hhat  a  conviction  would  be  warranted 
by  proof  that  the  defendant  kept  the  place  for  the  purpose 
of  making  illegal  sales  of  intoxicating  liquors."  The  state- 
ment of  the  case  is  very  meagre,  but  dealing  with  the  instruc- 
tion as  an  abstract  proposition,  it  is  not  correct.  The 
indictment  charged  the  defendant  with  keeping  and  main- 
taining a  certain  tenement,  by  him  used  ^'for  the  illegal 
sale  and  illegal  keeping  for  sale  of  intoxicating  liquors." 
Bat  'Uhe  keeping  the  place  for  the  purpose  of  making  ille- 
gal sales  of  intoxicating  liquors"  does  not  sustain  the 
charge  of  keeping  a  tenement  used  by  him  for  ''the  illegal 
keeping  for  sale  of  intoxicating  liquors."  Under  this  indict- 
ment, the  evidence  must  be  sufficient  to  establish  the  illegal 
keeping  for  sale  of  such  liquors,  and  not  a  mere  place  for 
the  purpose  of  making  sales. 

Had  the  case  been  put  to  the  jury  upon  the  first  instruc- 
tions stated  in  the  bill  of  exceptions,  without  the  succeeding 
portions  of  the  same,  it  would  seem  to  -have  been  properly 
before  the  jury  ;  but  the  instruction  which  is  the  subject  of 
these  exceptions  was  the  last  given  to  the  jury,  and  was 
stated  as  authorizing  a  conviction,  we  must  consider  it  as 
material,  and  for  this  cause  the  verdict  must  be  set  aside. 

The  motion  in  arrest  of  judgment,  upon  the  ground  that 
the  indictment  contains  no  sufficient  description  of  the  place 
in  which  the  tenement  was  situated,  cannot  prevail.  The 
present  form  of  description  has  been  repeatedly  held  good. 

Nor  is  there  *any  objection  to  the  manner  of  alleging  the 
time  of  the  commission  of  the  offence. 

Nor  that  the  offence  is  charged  in  the  indictment  as  com- 
mitted within  a  period  of  time,  a  part  of  which  extends  to 
the  first  day  of  April  last,  which  was  prior  to  the  enactment 
of  the  Gen.  Sts.  c.  87,  under  which  this  offence  is  now  pun- 
ishable, the  St.  1855,  c.  405,  having  been  repealed.  All  ob- 
jections that  would  ordinarily  arise  from  a  repeal  of  the  act 
under  which  the  offence  occurred  are  entirely  obviated,  in 
the  present  case,  by  the  carefully  guarded  enactments  of 
the  Oen.  Sts.  as  to  the  repeal  of  former  statutes.    Both  the 
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St.  1856,  c.  406,  and  the  Gen.  St9.  are  alike  in  prohibition, 
and  generally,  as  to  the  offence ;  and  Gren.  Sts.  c.  181,  §§  6- 
9,  save  the  objection  of  the  repeal  of  St.  1865,  c.  406. 

Exceptions  sustained. 


SUPREME  COURT. 

Massachusbttb,  1861. 


Commonwealth  v.  Conley. 

On  the  ixUl  the  court,  nnder  objection  on  the  part  of  the  defendant,  instructed  the 
jury  that,  in  order  to  convict,  it  would  be  sufficient  if  they  were  satisfied  that 
the  defendant  was  habitually  drunk  during  the  time  covered  by  the  indictment ; 
held,  that  the  instruction  was  correct.  The  statute  does  not  make  a  disturbance 
of  the  peace  a  constituent  part  of  the  offence,  nor  does  it  distinguish  between  the 
different  effects  of  drunkenness. 

W.  H.  McCa/rtney^  for  the  defendant. 
PhiUipSy  A.  Gt.y  for  the  Commonwealth. 

Chapman,  J.  The  defendant  is  indicted  as  a  common 
drunkard  ;  and  on  the  trial  of  the  indictment  in  the  Saperior 
Court  his  counsel  requested  the  presiding  judge  to  instruct 
the  jnry,  that,  in  order  to  convict,  they  must  be  satisfied  not 
only  that  the  defendant  was  habitually  drunk,  but  that  he 
was  drunk  in  such  a  way  as  to  disturb  the  public  peace  and 
good  order. 

The  court  declined  to  give  this  instruction,  and  instructed 
the  jury  that  it  would  be  sufficient  if  they  were  satisfied  that 
the  defendant  was  habitually  drunk  during  the  time  covered 
by  the  indictment.  This  instruction  was  correct ;  because 
the  statute  does  not  make  a  disturbance  of  the  peace  a  con- 
stituent part  of  the  offence,  nor  does  it  distinguish  between 
the  different  effects  of  drunkenness.  Though  a  person  may 
keep  himself  so  excessively  intoxicated  as  to  be  unable  to 
disturb  the  public  peace,  this  would  be  no  defence ;  for  the 
statute  makes  it  an  offence  simply  to  be  a  common  drunk- 
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ard,  without  anything  more.  The  exception  does  not  raise 
the  question,  whiit  relation  the  word  *' common"  may  have 
to  the  secrecy  or  publicity  of  the  affair ;  and  therefore  the 
caie  of  CommonweaUh  v.  Whitney^  5  Gray,  86,  cited  by  the 
defendant,  is  not  in  point. 

Exceptions  overruled. 


COUBT  OF  APPEALS. 

New  Yobk,  1870. 


Kniokerbaoker  v.  The  People. 

On  the  trial  of  this  case  the  court  charged  the  jury  "  That  the  poesession  of  stolen 
property  immediately  after  the  commission  of  the  offence  la  prima  fade  evidence 
of  guilt  In  other  words,  the  accused  is  called  upon  to  explain  how  he  obtained 
the  property ;"  fuld^  that  the  judge  charged  correctly. 

It  is  well  settled  law,  that  the  exclusive  possession  of  the  whole  or  some  part  of 
stolen  property  by  the  prisoner,  recently  after  the  theft,  is  sufficient  when  stand- 
ing alone  to  cast  upon  him  the  burden  of  explaining  how  he  came  by  it,  or  of 
giving  some  explanation ;  and  if  he  fail  to  do  so,  to  warrant  the  jury  in  convict- 
ing him  of  the  larceny. 

The  rule  is  uniform,  that  the  recent  possession  of  the  fruits  of  crime  is  evidence  of 
the  crime  itself.     Thus  the  possession  of  stolen  goods,  recently  after  the  loss  of  ' 
them,  may  be  indicative,  not  merely  of  the  offence  of  larceny,  but  of  any  other 
more  aggravated  crime  which  has  been  connected  with  the  theft.     It  follows  that 
possession  is  not  only  evidence  of  larceny,  but  also  evidence  of  burglary. 

Here  possession  proves  nothing,  until  it  is  shown  how  it  was  taken.  If  taken  by 
trespass,  it  proves  trespass ;  if  by  larceny,  it  proves  larceny ;  If  by  burglary,  it 
proves  a  burglarious  taking,  and  if  the  defendant  can  g^ive  no  reasonable  account 
of  his  possession,  the  jury  are  justified  in  coming  to  the  conclusion  that  he  com- 
mitted the  crime. 

Charles  8.  Lester j  for  the  prisoner. 

TT.  B.  French^  district  attorney,  for  the  people. 

Pegkham,  J.  The  request  to  charge  does  not  seem  to  be 
based  upon  the  evidence.  Its  terms  imply  that  the  watch 
was  stolen,  and  that  the  only  connection  of  the  prisoner 
with  it  was  its  "  mere  possession."  Whereas,  he  was  at  the 
place  of  the  burglary  on  the  night  it  occurred,  and  there 
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was  proof  tending  to  show  a  false  account  as  to  how  he  came 
by  the  property,  and  nothing  to  contradict  it ',  as  on  the  as- 
sumption that  it  was  stolen,  his  witness,  Bellamy,  through 
whom  he  must  have  claimed  title,  was  confessedly  guiUy  of 
forgery  and  perjury  as  to  the  bill  of  sale  and  the  purchase 
of  the  watch. 

Under  such  circumstances  the  request  was  merely  hypo- 
thetical. Confessedly  there  was  other  material  evidence  in 
the  case,  and  hence  the  court  might  perhaps  properly  have 
refused  to  charge  as  requested.  {Shorter  v.  The  People^  2 
N.  T.,  193  at  203.) 

The  court  was  asked  virtually  to  charge  that  the  prisoner 
could  not  be  convicted  on  a  part  of  the  material  evidence 
before  the  jury.  The  court  declined  to  charge  in  that  way. 
A  judge  may  properly  be  called  upon  to  charge  as  to  the 
law  upon  a  part  of  the  case,  if  the  jury  should  disbelieve 
the  other  part. 

Here,  the  judge  did  charge  fully  upon  the  question  pre- 
sented, and  we  think  correctly,  viz.:  That  ''possession  of 
stolen  property  immediately  after  the  commission  of  the 
offence  is  prima  facie  evidence  of  guilt.  In  other  words, 
the  accused  is  called  upon  to  explain  how  he  obtained  the 
property."  The  judge  made  no  distinction  between  larceny 
and  burglary.  His  attention  does  not  seem  to  have  been 
specifically  directed  to  such  distinction.  In  the  case  pre- 
sented we  think  there  is  none. 

We  think  it  is  well  settled  law,  that  the  exclusive  posses- 
sion of  the  whole  or  some  part  of  stolen  property  by  the 
prisoner,  recently  after  the  theft,  is  sufficient  when  stand- 
ing alone  to  cast  upon  him  the  burden  of  explaining  how  he 
came  by  it,  or  of  giving  some  explanation  ;  and  if  he  fail  to 
do  so,  to  warrant  the  jury  in  convicting  him  of  the  larceny. 

Such  is  and  has  been  the  practice  of  the  criminal  courts 
in  this  country  and  in  England,  as  appears  by  the  reports 
and  by  elementary  writers.  Best  on  Presumptions  (31  Law 
Lib.,  N.  S.,  p.  in  margin  304).  In  the  5th  ed.,  292  of  this 
work,  the  rule  is  repeated  and  affirmed ;  but  the  author 
seems  disposed  to  limit  the  rule  on  the  authority  of  Ben- 
tham.     (3  Bent.  Jud.  Ev.,  39-40.) 

But  the  reasoning  of  Bentham  is  founded  upon  the  idea 
that  the  possession  is  frequently  not  exclusive,  but  may  be 
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in  many,  therefore  not  criminative  of  either,  and  other  illus- 
trations, showing  the  necessity  of  exclusive  and  conscious 
possession,  etc.     (See  also  1  C.  and  H.  Notes,  p.  425,  note 
326.)    These  are  sound  limitations.     (Wills  on  Cr'l.  Ev., 
4th  ed.,  63,  64.)    Russell  on  Crimes  says,  in  such  case,  '4c 
is  incumbent  on  the  person  so  found  in  possession,  to  prove 
how  he  came  by  it,  otherwise  the  presumption  is  that  he  . 
obtained  it  feloniously."     (Russ.  on  Crimes,   4th  ed.,  by 
Graves,  337,  in  margin  123;  2  East,  Pleas  of  the  Cr.,  666.) 
Oreenleaf,  in  his  first  volume,  lays  down  the  rule  broadly^ 
that  *' possession  of  the  fruits  of  crime,  recently  after  its 
commission,  is  prima  facie  evidence  of  guilty  possession  ; 
and  if  Unexplained,  ei);her  by  direct  evidence,  by  the  attend- 
ing circumstances,  by  the  habits  of  life  and  character  of  the 
prisoner  or  otherwise,  it  is  taken  as  conclusive."     (1  Green. 
Ev,,  §  34,  rev.  ed.)    In  his  third  volume,  he  modifies  this 
jale,  but  without  any  authority  except  a  reference  to  Best 
on  Pres.,  above  cited,  Wills  on  Cr'l.  Ev.,  and  Alison's  Prin- 
ciples of  the  Cr'l.  Law  of  Scotland,  p.  320,  and  they  do  not; 
sustain  him.     Alison  says,  that  possession  of  stolen  prop- 
erty, recently  after  theft,  is  the  circumstance  of  all  others 
which  most  strongly  militates  against  a  panel,  and,  unless 
explained  by  him  in  some  way  consistent  with  his  innocence, 
almost  always  leads  with  sensible  jurors  to  his  conviction. 
(3  Green.  Ev.,  §  31.)    The  cases  he  cites  in  the  following  sec- 
tions of  his  work  all  sustain  the  rule  as  already  given.     Best 
says  that  judges  have  put  limits  upon  the  rule  that  posses- 
sion alone  is  sufficient  evidence  of  guilt.     They  have  as  to 
the  recency  of  possession  after  the  thing  was  stolen,  and  as 
to  the  exclusive  possession,  etc. ;  but  no  case  has,  eitlier 
here  or  in  England,  been  cited  where  the  rule  has  been  ab- 
rogated or  disregarded.     {State  v.  Weston^  9  Conn.,  627.) 

Bat  it  is  insisted,  that  though  the  possession  of  the  property 
may  be  presumptive  evidence  of  larceny,  it  is  not  evidence 
of  burglary.  We  have  referred  to  several  cases  in  this  State 
looking  in  that  direction.  (People  v.  Frazier^  2  Wheeler 
Cr.  Cas.,  66;  Davis  v.  People^  1  Park.  Cr.  R.,  447;  Janes 
F.  Pec/ple,  6  id.,  126.) 

In  these  cases  as  stated,  the  question  was  not  necessarily 
decided.    The  larceny  in  the  last  case  may  have  occurred 
after  daylight  as  appears  by  the  report.     On  the  other  hand, 
Vol.  I.  19 
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the  rule  is  uniformly  laid  down  in  the  elementary  writers  who 
discuss  the  subject,  many  of  whom  have  been  already  refer- 
red to,  that  the  recent  possession  of  the  fruits  of  crime  i& 
evidence  of  the  crime  itself,  as  of  robbery,  burglary.  Thus 
*'  the  possession  of  stolen  goods  recently  after  the  loss  of 
them,  may  be  indicative,  not  merely  of  the  offence  of  lar- 
ceny, but  of  any  other  more  aggravated  crime  which  has 
been  connected  with  theft."  (Wills  on  Cr'l.  Ev.,  p.  61, 
4th  ed.) 

It  seems  almost  impossible  to  escape  the  conclusion,  that 
^f  possession  be  evidence  of  the  larceny,  it  is  also  evidence 
of  the  burglary.     Mere  possesion  of  another's  property 
proves  nothing,  until  it  is' shown  how  it  was  taken.  •  If  the 
taking  were  a  mere  trespass,  it  is  impossible  to  make  the 
possession  evidence  of  anything  more  or  less  than  the  ires- 
pass.  If  a*  larceny,  then  it  is  evidence  of  the  larceny.     Here 
it  is  entirely  clear  that  the  only  taking  proved,  was  a  bar-, 
glarious  taking,  a  burglarious  larceny,  and  no  other.     The 
recent  possession  thereafter  of  the  property  thus  taken,  is 
evidence  that  the  possessor  burglariously  took  it ;  is  evi- 
dence of  that  crime,  as  no  other  crime,  except  a  burglarious 
larceny  is  proved.     It  proves  that  crime,  or  it  proves  noth- 
ing.    Upon  such  proof  you  might  as  well  say  that  it  proved 
a  trespass  simply,  as  to  say  it  proved  only  a  larceny.     The 
answer  to  each  is,  that  no  such  offence  is  proved.     The  only 
offence  proved  being  a  burglarious  larceny — a  burglarious 
taking  —  recent  possession  thereafter  proves  the  prisoner 
guilty  of  that  offence  if  it  proves  any  taking  ;  as  no  other 
offence  or  taking  is  proved.     Strike  out  the  proof  of  the 
burglary  in  this  case,  and  the  prisoner  is  proved  guilty  of 
no  crime.     Insert  it,  and  possession  proves  him  guilty  of 
that  crime  if  of  any. 

In  the  language  of  Littledale,  J.,  in  Hex  v.  Smith  (1 
Ry.  &  Mood.,  295),  proof  6f  "possession  of  stolen  property, 
soon  after  a  robbery,  refers  to  the  original  taking  with  all 
its  circumstances."  (See  Comrri'th.  v.  Millard^  1  Mass.,  6  ; 
JR.  V.  JSxall,  4  Fort.  &  Fin.,  Nisi  Pri.  R.,  922.)  Pollock, 
Ch.  B.,  charged  the  jury  in  this  case,  '*that  property  re- 
cently stolen,  found  in  the  possession,  is  always  presump- 
tive evidence  ^igainst  that  person,  unless  the  possession  can 
be  accounted  for  and  explained.    The  principle  is  this :   thai 
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a  person  is  found  in  possession  of  property  recently  stolen, 
and  of  which  he  can  give  no  reasonable  account,  a  jury  are 
justified  in  coming  to  the  conclusion  that  he  committed  the 
robbery  ;  and  so  it  is  of  any  crime  to  which  the  robbery  was 
incident,  or  with  which  it  was  connected,  as  burglairy,"  etc. 
The  prisoner  in  that  case  was  on  trial  for  burglary.  This 
was  in  1866. 

The  change  in  the  third  of  Greenleaf,  from  the  position 
laid  down  in  the  first  volume,  as  before  stated,  has  produced 
two  decisions  in  California,  to  the  effect,  finally,  that  recent 
possession  is  no  evidence  and  does  not  even  call  upon  the 
prisoner  for  a  defence. 

It  has  been  justly  remarked  that  the  necessity  of  admit- 
ting circumstantial  evidence  is  more  obvious  in  criminal 
than  in  civil  cases ;  for  the  probability  of  proving  the  mat- 
ter by  direct  evidence  is  much  more  difficult  in  the  former. 
Crime  is  usually  committed  in  secret.  No  witness  is  called 
to  a  burglary ;  and  unless  resort  be  had  to  presumptive  or 
circumstantial  evidence,  the  crimes  most  dangerous  to  soci- 
ety will  go  unpunished.  That  this  evidence  of  possession 
of  stolen  goods  may  possibly  lead  to  error,  is  only  saying 
that  human  tribunals  may  err.  Some  two  hundred  years 
since,  Lord  Hale  spoke  of  a  case  where  a  man  was  unjustly 
convicted  of  horse  stealing,  upon  proof  of  finding  the  stolen 
horse  in  his  possession  on  the  day  he  was  stolen.  It  after- 
wards appearing  that  the  real  thief,  being  hotly  pursued, 
and  overtaking  the  prisoner  in  the  road,  requested  him  to 
hold  bis  horse  while  he  stepped  into  the  field  a  moment. 
He  was  thus  apprehended  and  condemned.  This  trial  did 
not  take  place  before  Lord  Hale.  Its  accuracy  is  perhaps 
questionable  ;  yet,  it  has  been  industriously  repeated  in  all 
of  the  numerous  Vorks  upon  evidence,  but  it  has  not 
changed  the  law.  We  may  safely  aflSrm  that  quite  as  manj" 
convictions  have  occurred  through  direct  but  false  testi- 
mony. That  is  ground  for  care  and  caution,  not  for  the 
rejection  of  all  testimony. '  So  in  Best,  §§  224,  226,  cited  in 
3  Green.,  to  impair  the  force  and  effect  of  recent  possession 
of  stolen  property,  in  section  224,  a  case  is  given  of  three 
men  uniting  to  convict  an  innocent  man.  One  holds  him, 
another  puts  a  stolen  article  in  his  pocket  and  the  third  run- 
ning up  as  if  by  accident,  finds  the  article  there  and  de- 
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nounces  him  to  jashce  as  a  thief,  and  this  conspiracy  of 
these  three  direct  perjurers  is  instanced  as  a  case  of  circunoi- 
stantial  evidence.  Section  226  supposes  a  case  where  the 
property  was  taken  either  to  find  the  true  owner  or  to  bring 
the  thtef  to  justice.  No  conviction  has  been  heard  of  in 
any  such  case.  There  is  very  little  danger  to  the  innocent 
from  this  rule  of  evidence  which  has  been  followed  for  cen- 
turies ;  innocence  so  readily  asserts  itself.  Its  abrogation 
would  greatly  weaken  the  power  of  criminal  prosecutions, 
which  are  already  sufficiently  weak. 

AlTconcurring,  except  Church,  Ch.  J.,  who  did  not  vote, 

Judgment  affirmed. 


SUPREME  COURT. 

MA88ACHU8BTT8,  1S61. 


Commonwealth  v.  Irwin. 

Upon  the  trial  of  an  indictment  for  assault  and  battery  upon  Frederick  P.  Moore,  a 
police  officer  of  Boston,  the  court  charged  thejury,  under  objection,  that  Moore, 
after  Icnocking  at  the  door  and  being  admitted,  had  a  right,  acting  in  good  faith 
and  in  a  reasonable  manner,  to  make  search  in  the  premises  for  the  person 
^  against  whom  he  had  a  warrant,  if  he  reasonably  and  in  fact  supposed  that  per- 
son to  be  there :  and  he  was  not  bound  to  exhibit  liis  warrant  to  the  defendant, 
provided  the  defendant  had  reasonable  notice,  from  Moore's  badge,  uniform  and 
declaration,  that  he  was  an  officer  and  was  acting  under  a  warrant  against  a  per- 
son whom  he  supposed  to  be  there ;  heid,  that  all  the  instructions  g^ven  to  the  jary 
were  as  favorable  to  the  defendant  as  the  law  would  authorize. 

O.  D.  NoyeSj  for  the  defendant. 
Foster^  A.  G.,  for  the  Commonwealth. 

Metcalf,  J.  The  court  are  of  the  opinion  that  all  the 
instructions  given  to  the  jury  were  as  favorable  to  the  de- 
fendant as  the  law  would  authorize. 

As  the  officer  had  a  warrant  for  the  arrest  of  the  person 
for  whom  he  searched  in  the  defendant's  house,  it  seems 
from  the  authorities  cited  in  support  of  the  instructions  that 
he  would  have  been  justified  even  in  breaking  open  the  door 
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of  the  hoase,  after  demanding  admittance  and  being  refused, 
and  in  searching  therein  for  the  person  named  in  the  war- 
rant, although  he  was  not  there.  Foster's  Crown  Law,  321. 
1  East  P.  C.  323,  324.  1  Deacon's  Crim.  Law,  52.  1  Russ. 
on  Grimes,  (7th  Amer.  ed.)  628.  According  to  these  books, 
an  exception,  in  favor  of  an  ofScer  holding  a  warrant  against 
an  alleged  offender,  is  made  to  the  rule  stated  in  2  Hale 
P.  C.  103,  117,  that  an  oflScer,  who  breaks  into  another's 
Louse  to  arrest  a  felon,  does  it  at  his  peril,  and  is  justifi- 
able, if  the  felon  be  there,  and  not  justifiable,  if  he  be  not 
there.  But  we  think  that  this  exception  should  be  quali- 
fied, as  it  was  in  the  judge's  instructions,  by  the  proviso 
that  the  officer  must  have  reasonable  cause  to  believe  that 
the  person  against  whom  he  holds  a  warrant  is  in  the  house  ; 
and  when  thus  qualified,  we  deem  it  a  sound  rule  of  law. 
In  the  case  at  bar,  however,  the  officer  had  no  occasion  to 
enter  the  defendant's  house  forcibly,  but  was  admitted  im- 
mediately on  his  knocking  at  the  outer  door.  And  we 
must  infer  from  the  verdict  which  was  returned  under  the 
instructions  given,  that  the  jury  found  that  the  officer  had 
reasonable  cause  to  believe,  and  in  fact  did  believe,  that  the 
person,  against  whom  he  held  a  warrant,  was  in  the  house, 
and  that  he  did  no  more  in  the  house  than  he  lawfully 
might  do. 

The  instructions  as  to  the  showing  of  the  warrant  to  the 
defendant,  by  the  officer,  substantially  conformed  to  the 
law.  Law  of  Arrests,  176,  189.  2  Hawk.  c.  13,  §  28.  Ar- 
nold  V.  Sleeves^  10  Wend.  614.  Bellows  v.  Shannon^  2  Hill's 
(N.  Y.)  Rep.  86. 

Exceptions  overruled. 
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SUPREME    COURT. 

Massachusetts,  1861. 


Commonwealth  v.  Gannett. 

On  the  trial  of  an  indictment  for  keeping  a  house  of  ill-fame,  several  watchmen  who 
had  visited  the  house  were  called  as  witnesses,  and  were  asked,  under  objeotlon, 
what  was  the  character  of  the  women  they  saw  there ;  held^  the  ruling  to  be  cor- 
rect. Evidence  of  the  general  character  of  the  females  for  chastity,  who  fi*e- 
quented  the  house,  was  competent.  It  was  the  general  character  or  reputation 
of  these  persons  in  the  community,  to  which  the  witnesses  testified,  and  not  to 
their  actual  knowledge  of  their  personal  traits  or  conduct. 

The  defendant  offered  evidence,  which  was  excluded,  that  there  was  no  disturbance 
about  the  house,  and  that  there  was  no  annoyance  to  the  citizens  in  that  neigh- 
borhood ;  held,  that  the  exclusion  of  this  testimony  was  correct.  It  was  wholly 
immaterial.  The  nuisance  consisted  in  the  keeping  a  house  where  wicked  and 
dissolute  people  resorted,  to  the  injury  of  good  morals,  and  to  the  evil  example 
of  others. 

It  appeared  in  evidence  that  the  defendant  owned  the  house  in  question,  and  had 
lived  there  for  a  number  of  years  with  his  family,  and  under  this  state  of  facts, 
the  court  instructed  tlie  jury,  that  although  the  defendant's  daughters  nominally 
kept  the  house,  yet  if  he  actually  kept  it  himself,  or  if  he  aided  and  assisted 
them  in  keeping  and  maintaining  it  for  the  purposes  specified  in  the  indictment, 
they  might  find  him  guilty;  held,  that  the  instructions  to  the  jury  were  correct. 
In  misdemeanors,  all  who  participate  in  the  criminal  act  are  deemed  to  be 
principals. 

A,  R.  BrowTiy  for  the  defendant. 
PJiillips^  A.  G.,  for  the  Commonwealth. 

BiGELOW,  C.  J.  1.  Evidence  of  the  general  character  of 
the  females  for  chastity  who  frequented  the  house  was  com- 
petent proof  to  show  that  it  was  of  bad  repute.  CoTfiTnon- 
wealth  V.  Kimhall,  7  Gray,  328.  It  was  the  general  char- 
acter or  reputation  of  these  persons  in  the  community  to 
which  the  witnesses  testified,  and  not  to  their  actual  knowl- 
edge of  their  personal  traits  or  conduct.  This  is  manifest 
from  the  fact  stated  in  the  exceptions,  that  the  witnesses 
knew  nothing  of  the  females  seen  in  the  house  except  by 
report. 

2.  It  does  not  appear  that  the  inquiry  concerning  the 
character  of  these  females  was  extended  beyond  the  issue. 
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In  the  absence  of  any  statement  in  the  exceptions  to  the 
contrary,  it  mast  be  assumed  that  the  evidence  on  this  point 
was  relevant  and  material,  and  was  properly  confined  to 
their  reputation  for  chastity  and  good  behavior. 

3.  Evidence  that  there  was  no  noise  or  disturbance  of  the 
peace  in  the  house,  or  annoyance  to  the  persons  residing  in 
the  neighborhood,  was  wholly  immaterial.  It  did  not  tend 
to  meet  the  case  proved  by  the  government.  The  nuisance 
consisted  in  keeping  a  house  where  wicked  and  dissolute 
pe6ple  resorted,  to  the  injury  of  good  morals,  and  to  the  evil 
example  of  others.     Commonwealth  v.  Kimball^  7  Gray,  330. 

4  The  instructions  to  the  jury  were  correct.  If  the  de- 
fendant aided  and  assisted  others  in  committing  the  offence 
charged  in  the  indictment,  he  was  equally  guilty,  in  the  eye 
of  the  law,  with  those  who  actually  hired  and  controlled  the 
house.  In  misdemeanors,  all  who  participate  in  the  crimi- 
nal act  are  deemed  to  be  principals. 

Exceptions  overruled. 


COURT  OF  APPEALS. 

New  York,  1871. 


The  People  v.  Cole. 

Tlie  prisoner  was  tried  apon  an  indictment  which  charged  the  prisoner  with  grand 
lareeny  in  stealing  from  the  prosecutor,  Adams,  a  government  bond  for  $500. 

In  regard  to  the  taking  of  the  bond  by  the  prisoner,  Mrs.  Adams,  the  wife  of  the 
proeecntor,  was  the  only  witness  sworn  who,  on  her  examination  in  chief,  swore 
that  the  prisoner  while  her  husband  was  out  milking,  came  into  the  dining  room 
where  the  bond  was,  and  said  she  must  let  him  have  it.  That  she  told  him  she 
could  not,  and  that,  if  he  wanted  it,  he  must  ask  her  husband,  that  it  was  not 
hers.  That  the  prisoner  then  said  that  the  husband  would  not  let  him  have  it, 
if  he  asked  him ;  that  he  must  have  it,  and  unless  she  gave  him  the  bond  he 
would  tell  her  husband  of  their  improper  intimacy.  That  she  then  got  the  bond 
oat  of  a  drawer,  in  a  box  in  a  morocco  case,  and  laid  it  on  the  bureau,  and  the 
prisoner  took  it  and  carried  it  away  with  him.  Held,  that  it  was  not  error  to 
rabmit  the  question  to  the  jury,  whether,  upon  all  the  evidence,  the  prisoner 
betieved  that  the  wife  had  authority  to  give  him  the  bond  of  $500 ;  and  to  in- 
stmct  the  jury  that  if  they  come  to  the  conclusion  from  all  the  evidence  that  he 
did  not  so  believe,  that  her  consent  to  his  taking  the  bond  furnished  no  defence 
for  him ;  and  that,  if  he  took  it  with  the  felonious  intent  of  defrauding  Mr.  Ad- 
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ams  of  his  property  therelD,  he  was  just  as  much  guilty  of  hirceny,  althoughr 
Mrs.  Adams  knew  of  and  consented  to  his  taking  of  it,  as  though  he  had  takea 
it  without  such  knowledge  and  consent 

On  the  trial  of  this  case  Mrs.  Adams  was  sworn  and*  examined  in  chief,  and  upon 
such  examination  gave  material  evidence  against  the  prisoner,  and  before  the- 
prisoner  had  had  an  opportunity  for  cross-examination,  fainted  away,  and  after 
rallying  therefrom,  became  so  severely  ill  as  to  render  her  cross-examination, 
impossible.    The  prisoner*8  counsel  moved  that  her  evidence  be  struck  out  and 
withdrawn  from  the  jury,  which  motion  was  denied  by  the  conrt ;  held,  error. 

The  case  of  Fcrrett  v.  Kissam,  7  Hill,  468,  not  considered  authority. 

P.  C.  Williams  (district  attorney),  for  the  people. 
Wynn  &  Porter^  for  the  defendant. 

Grover,  J.  The  coansel  for  the  defendant  in  error,  in- 
sists that  the  court  erred  in  holding  that  he  could  be  con- 
victed of  larceny  of  the  bond,  notwithstanding  the  evidence 
showed  that  he  took  it  with  the  consent  of  the  wife  of  the- 
owner.  This  ruling  was  clearly  right.  The  evidence  proved 
that  the  prisoner  knew  that  Mr.  Adams  and  not  his  wife 
owned  the  bond.  That  Mr.  Adams  was,  to  his  knowledge, 
in  the  immediate  vicinity  of  the  house.  That  he  would  re- 
turn to  it  after  finishing  milking,  which  would  occupy  but 
a  short  time.  Under  these  circumstances,  it  would  be 
scarcely  too  much  to  say  that  the  prisoner  knew  that  his 
wife  had  no  authority  to  dispose  of  his  property,  especially 
of  %  bond  of  $500.  Certainly,  it  was. not  erroneous  to  sub- 
mit the  question  to  the  jury,  whether,  upon  all  the  evidence, 
the  prisoner  believed  that  the  wife  had  any  such  right,  and 
to  instruct  them  the  wife  having  no  such  right  and  the  pris- 
oner not  believing  she  had  any,  that  her  consent  to  his  tak- 
ing the  bond  furnished  no  defence  for  him.  That  if  he  took 
it  with  the  felonious  intent  of  defrauding  Mr.  Adams  of  his 
property  therein,  he  was  just  as  much  guilty  of  larceny,  al- 
though Mrs.  Adams  knew  of  and  consented  to  his  taking  of 
it,  as  though  he  had  taken  it  without  such  knowledge  and 
consent.  The  true  inquiry  is,  whether,  when  the  prisoner 
took  the  bond,  he  intended  thereby  wrongfully  to  defraud 
Adams,  the  owner,  of  his  property  therein,  or  whether  he 
believed  his  taking  was  lawful,  for  the  reason  that  Adams- 
had  given  authority  to  his  wife  to  consent  to  such  taking, 
and  that  she  gave  her  consent  pursuant  to  such  authority^ 
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It  was  upon  this  principle  that  the  prisoner  was  convicted 
in  People  v.  Schuyler  (6  Cowen,  572).     It  was  not  that  the 
intended  improper  intercourse  by  the  prisoner  with  the  wife 
made  the  taking  by  the  prisoner  of  the  husband's  property, 
with  the  consent  and  assistance  of  the  wife,  larceny,  but 
this  fact  showed  conclusively,  that  the  prisoner  kn&w  that 
the  taking  was  against  the  will  of  the  husband,  and  upon 
proof  of  the  further  fact,  that  it  was  with  intent  to  deprive  hin^ 
of  his  property,  the  commission  of  the  crime  was  established. 
Any  other  evidence  that  satifies  the  jury,  that  the  prisoner 
knew  the  taking  was'  against  the  will  of  the  husband,  al- 
though with  the  consent  of  the  wife,  will  show  him  guilty 
of  larceny,  equally  with  proof  that  the  property  was  taken 
to  facilitate  adulterous  intercourse  with  the  wife.     The  evi- 
dence was  ample  to  submit  to  the  jury  for  them  to  deter- 
mine whether  the  prisoner,  at  the  time  he  took  the  bond, 
did  not  know  that  such  taking  was  against  the  will  of  Mr. 
Adams,  the  owner,  and  with  the  fraudulent  intent  to  de- 
prive him  of  his  property,  with  instructions  that  in  casa 
they  found  the  affirmative  of  these  facts,  they  should  find 
the  defendant  guilty,  notwithstanding  the  consent  of  the 
wife  to  such  taking.     It  will  be  seen  I  should  have  found  i^o 
difficulty  in  sustaining  the  conviction  in  the  present  case, 
had  not  the  witness,  Mrs.  Adams,  been  sworn  at  all.     The 
other  evidence  was  ample,  if  believed  by  the  jury,  to  author- 
ize the  conviction,  but  this  does  not  relieve  the  case  from 
difficulty.     Mrs.  Adams  was  sworn  and  examined  in  chief, 
and  upon  such  examination  gave  material  evidence  against 
the  prisoner,  and  before  the  prisoner  had  had  an  opportunity 
for  cross-examination,   fainted  away,    and  after  rallying 
therefrom,  became  so  severely  ill  as  to  render  cross-exami- 
nation impossible.     This  evidence  against  the  exception  of 
the  prisoner  was  submitted  to  the  consideration  of  the  jury. 
This  evidence  may  have  injured  the  prisoner  ;  and  if  in- 
competent against  him,  his  request  that  it  should  be  struck 
out  and  withdrawn  from  the  jury,  should  have  been  com- 
plied with.     The  question  presented  is  of  rare  occurrence, 
upon  which  there  has  been  but  little  judicial  authority. 
The  only  case  in  this  State  involving  the  question  is  that  of 
Kissam  v.  Forrest  (25  Wendell,  661).     In  this  case,  upon 
trial  before  referees,  at  the  close  of  the  direct  examination 
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of  a  witness,  the  referees  proposed  an  adjournment,  to  which 
the  parties  consented.  Before  the  adjournment  day  the  wit- 
ness died.  The  referees  disregarded  the  testimony,  and  the 
Supreme  Court  affirmed  the  judgment.  The  rule  at  com- 
mon law  was  discussed,  and  the  authorities  examined,  and 
the  conclusion  arrived  at,  that  the  rule  was  that  no  evidence 
should  be  admitted  but  what  was  or  might  be  under  the  ex- 
amination of  both  parties.  That  this  was  the  common  law 
rule  is  shown  from  the  authorities  cited ;  and  the  reason 
upon  which  it  was  founded  was,  that,  err  parte  statements 
were  too  uncertain  and  unreliable  to  be  considered  in  the 
investigation  of  controverted  facts,  and  should  not  there- 
fore be  received  as  evidence.  The  rule  of  the  civil  law  is 
different.  In  those  countries  where  the  latter  system  pre- 
vails, the  testimony  of  witnesses  is  often  taken  in  secret,  and 
the  party  to  be  affected  thereby  often  kept  in  ignorance  of 
what  it  is  until  too  late  to  controvert  it  by  counter  testi- 
mony. The  great  superiority  of  the  common  law  rule  is 
obvious,  and  that  should  be  adhered  to,  although  in  some 
cases  there  may  be  an  apparent  hardship.  No  injustice  is 
done  to  the  party  seeking  to  avail  himself  of  the  evidence 
to j-equire,  that,  before  its  admission,  its  truth  shall  be  sub- 
jected to  such  tests  as  the  experience  of  ages  has  shown  was 
necessary  to  render  reliance  thereon  at  all  safe,  and  where 
this  has  been  prevented  without  any  fault  of  the  adverse 
party,  to  exclude  the  evidence.  Forrest  v.  Kissam  (supra) 
was  reversed  by  the  Court  for  the  Correction  of  Errors.  (7 
Hill,  463.)  In  the  latter  court,  the  Chancellor  and  two  sena- 
tors gave  opinions,  to  the  effect  that  the  testimony  ought  to 
be  considered  for  what  it  was  worth,  although  there  had 
been  no  opportunity  for  cross-examination,  the  witness  and 
the  party  introducing  him  being  wholly  free  from  fault. 
Some  senators  gave  opinions  for  reversal,  upon  the  ground 
that  the  party,  by  consenting  to  the  adjournment  at  the 
•close  of  the  direct,  had  waived  the  right  of  cross-examina- 
tion. Under  these  circumstances,  it  is  impossible  to  deter- 
mine upon  what  ground  the  reversal  was  placed  by  the 
majority  of  the  court,  and  the  case  is  consequently  no  au- 
thority. The  Chancellor  cited  some  cases,  showing  that  in 
ohancery  the  direct  examination  has  been  received  where 
there  has  been  no  opportunity  to  cross-examine.     The  rale 
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in  chancery  is  entitled  to  but  little  weight  upon  the  inquiry 
as  to  what  it  is  at  common  law,  for  the  reason  that  the  prac- 
tice and  rules  in  chancery  were  to  a  great  extent  derived, 
not  from  the  common,  but  from  the  civil  law.  The  mode  of* 
♦lamination  of  witnessoe  in  chancery  was  entirely  different 
from  that  at  common  law. 

My  conclusion  is,  that,  both  upon  principle  and  authority, 
the  testimony  of  Mrs.  Adams  was  incompetent. 

The  judgment  of  the  Supreme  Court,  reversingj:hat  of  the 
Sessions,  and  awarding  a  new  trial,  must  be  affirmed. 

All  the  judges  concurring,  order  affirmed. 


SUPREME  COURT. 

Massachusetts,  1861. 


Commonwealth  v.  Butler. 

The  defendant  was  a  married  woman,  and  the  sales  were  made  in  her  husband's 
dwelling  honse,  but  it  did  not  appear  whether  he  was  present  at  any  of  them. 
The  defendant  urged  that,  by  presumption  of  law,  the  sales  were  made  under 
his  coercion  and  control ;  but  the  court  instructed  the  jury  that  they  might  find 
the  defendant  guilty  unless  it  appeared  by  the  evidence  that  the  sales  were 
made  in  the  presence  of  the  husband,  or  under  his  coercion  or  control.  Held^ 
there  was  no  error  in  the  instruction  to  the  jur3\  There  is  no  legal  presump- 
tion that  acts  done  by  a  wife  in  her  husband's  absence  are  done  under  his  coer- 
cion or  control.  If  she,  in  his  absence,  do  a  criminal  act,  even  by  his  order  or 
procurement,  her  coverture  will  be  no  defence. 

The  defendant  having  been  found  guilty,  moved  in  arrest  of  judgment : 

1.  Because  there  is  no  proper  description  of  the  defendant  in  the  complaint ; 

2.  Because  the  complaint  is  double. 

The  motion  was  overruled.  HUd,  that  if  there  is  a  misnomer  of  the  defendant,  or  a 
wrong  or  defective  description  of  her,  it  is  matter  of  abatement,  and  not  a 
cause  for  arresting  judgment ;  also  held^  that  charging  the  offence  on  the  1st  of 
February,  and  "  from  said  day  to  the  day  of  making  this  complaint,"  charges  a 
continuous  selling  of  liquors  from  the  first  day  of  February,  1860,  to  the  seven- 
teenth day  of  July,  the  date  of  the  complaint,  and  no  other  offence. 

A.  B.  Underwood^  for  the  defendant. 
Phillips^  A.  G.,  for  the  Commonwealth. 
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Metgalf,  J.  If  there  is  in  the  complaint  a  misnomer  of 
the  defendant,  or  a  wrong  or  defective  description  of  her,  it 
is  matter  of  abatement,  and  not  a  cause  for  arresting  jadg- 
inent. 

Only  one  offence  is  set  forth  in  th» complaint,  to  wit,  that 
of  being  an  unauthorized  common  seller  of  intoxicating 
liquors  on  a  certain  day,  and  from  that  day  to  another  cer- 
tain day. 

It  is  arguid  for  the  defendant  that  two  offences  are  charged 
in  the  complaint;  the  first  on  the  1st  of  February,  and  the 
second  on  other  days  ''from  said  day  to  the  making  of  this 
complaint ;''  because  the  word  ''  and  "  is  not  inserted  before 
the  word  "  from."  But  we  areof  opinion  that  the  mere  cler- 
ical error  of  omitting  the  connective  particle  is  unimportant 
and  that  the  charge  in  the  complaint  is  not  thereby  in  any 
way  affected.  We  cannot  doubt  that  the  complaint  charges  a 
continuous  selling  of  liquors  from  the  first  day  of  February, 
1860,  to  the  seventeenth  day  of  the  following  July,  and  no 
other  offence.  The  sense  being  clear,  an  objection  like  that 
now  taken  ought  not  to  prevail.  1  Chit.  Crim.  Law,  172, 
173.  2  Gkibbett's  Crim.  Law,  200.  CorrmuyiiweaUh  v.  Johns ^ 
6  Gray,  274. 

There  is  no  error  in  the  instruction  to  the  jury.  No  evi- 
dence was  given  that  the  sales  by  the  defendant  were  made 
in  the  presence  of  her  husband ;  and  there  is  no  legal  pre- 
sumption that  they  were  so  made.  Nor  is  there  any  legal 
presumption  that  acts  done  by  the  wife  in  her  husband's 
absence  are  done  under  his  coercion  or  control.  Indeed  if 
she,  in  his  absence,  do  a  criminal  act,  even  by  his  order  or 
procurement,  her  coverture  will  be  no  defence.  Common- 
wealth V.  Murphy^  2  Gray,  610.  1  Hawk.  c.  1,  §  11.  2  East 
P.  C.  669.  Hex  v.  Morris^  2  Leach,  (4th  ed.)  1096,  1102^ 
Hughes'  Case,  2  Lewin  Cr.  Cas.  231.   * 

JSxceptions  overmled. 


>- 

0 


The  People  v,  Quinn.  301 

SUPREME  COURT. 

Nbw  Yobk. 
General  Tenn,  1867. 


The  People  v.  Quinn  and  others. 

The  judge  at  the  trial,  charged  the  jory  that  if  they  should  find,  from  the  evidence, 
that  the  girl  and  the  defendants  were  drinking  together  voluntarily,  and  after- 
wards went  out  together,  without  any  assignation  having  been  made,  or  any 
consent  on  her  part  to  have  sexual  intercourse  with  them,  and  she  became  in- 
sensible from  the  operation  of  liquor  thus  drank,  and  while  in  such  condition 
the  defendants  violated  her  person,  they  would  be  guilty  of  rape ;  held,  error. 

At  the  close  of  the  testimony  on  the  part  of  the  people,  the  counsel  for  the  prisoners 
requested  the  court  to  discharge  the  defendants  on  the  ground  that  there  was 
no  evidence  of  non- consent  on  the  part  of  the  female,  and  upon  the  further 
ground,  that  the  defendants  should  have  been  indicted  under  another  statute. 

The  court  denied  the  motion,  and  an  exception  was  taken. 

The  girl  was  shown  to  be  a  common  prostituta 

The  verdict  of  the  jury  was :  **  Assault  with  intent  to  commit  a  rape." 

ffeid.  First,  that  having  carnal  connection  with  a  woman  intoxicated  to  a  point  of 
insensibility,  is  not  a  rape,  but  is  merely  a  crime  under  the  twenty-third  sec- 
tion of  the  act  respecting  offences  against  the  person.  (2  R.  S.,  668,  §  28.) 
Merely  having  carnal  knowledge  of  a  woman  while  deprived  by  voluntary  in 
toxication  or  otherwise  of  all  reason  or  volition,  without  her  consent,  and  by 
such  force  only,  as  was  necessary  to  accomplish  the  act  under  such  circum- 
stances, is  not  rape. 

Second.  To  constitute  the  crime  of  rape  the  connection  must  be  absolutely  against 
the  will  of  the  female,  and  that  there  should  be  the  utmost  reluctance  and  the 
utmost  resistance  by  her. 

Third.  The  will  of  the  female  is  an  essential  ingredient  in  the  crime  of  rape ;  and 

the  court  cannot  hold,  that  the  net  of  carnally  knowing  a  woman,  who  has, 

without  any  force,  violence  or  fraud,  been  rendered  wholly  insensible,  and  has 

no  will  whatever  to  oppose  to  the  act,  is  doing  the  act  against  her  will.    In 

'  such  a  case  she  can  neither  consent  nor  refuse. 

(7.  C.  Davison,  district-attorney,  for  the  people. 

L.  H.  Honey ^  for  the  defendants. 

By  the  Courts  Johnson,  J.  The  jury  fonnd  the  defend- 
ants all  guilty,  of  an  assault,  with  intent  to  commit  a 
rape.  The  evidence  showed  qaite  clearly  that  the  female, 
on  the  occasion  of  the  assault,  was  intoxicated  to  such  a 
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degree  as  to  be  entirely  insensible.  She  bad  been  a  short 
time  previous  drinking  quite  freely  with  the  defendants, 
who  ]:y*ocured  the  liquor,  once  at  least,  at  het  request,  and 
drank  with  her. 

The  judge,  among  other  things,  charged  the  jury  that  if 
they  should  find,  from  the  evidence,  that  the  girl  and  the 
defendants  were  drinking  together  voluntarily,  and   after- 
wards went  out  together,  without  any  assignation  having 
been  made,  or  any  consent  on  her  part  to  have  sexual  inter- 
course with  them,   and  she  became  insensible  from    the 
operation  of  the  liquor  thus  drank,  and  while  in  such  con- 
dition the  defendants  violated  her  person,  they  would  be 
girilty  of  rape.     To  this  part  of  the  charge  the  defendants^ 
counsel  excepted.     It  is  now  claimed  by  the  counsel,  that 
having  carnal  connection  with  a  woman  intoxicated  to  the 
point  of  insensibility,  forcibly,  is  not  a  rape,  but  is  merely 
a  crime  under  the  twenty- third  section  of  the  act  respecting 
offences  against  the  person.     (2  B.  S.  663,  §  23. )    That  sec- 
tion, it  will  be  seen,  provides  for  the  punishment  of  every 
person  who  shall  have  carnal  knowledge  of   any   woman; 
above  the  age  of  ten  years,  without  her  consent,  by  admin- 
istering to  her  any  substance  or  liquid,  which  shall  produce 
such  stupor,  or  such  imbecility  of  mind,  or  weakness  of 
body,  as  to  prevent  effectual  resistance.     The  punishment, 
prescribed  for  the  offence  named  in  this  section,  is  imprison- 
ment in  the  State  prison   not  exceeding  five  years.     The 
punishment  for  the  crime  of  rape  is  imprisonment  not  le^s 
than  ten  years.     Rape,  and  carnal  knowledge  of  a  woman 
under  the  circumstances  provided  for  in  section   twenty- 
three,  are  clearly  separate  and  distinct  offences.     The  latter 
is  an  offence  against  the  person,  but  it  is  not  rape  under  our 
statute,  and  was  designedly  made  a  separate  offence,  as  will 
appear  by  the  note  of  the  revisers  upon  this  section.     After 
copying  the  section,  as  proposed  by  them,  they  say :    *'  The 
offence  committed  under  the  preceding  circumstances  prob- 
ably would  not  be  rape ;  and  yet  the  guilt  of  the  offence 
and  the  injury  to  the  sufferer  are  as  great  in  this  as  in  any 
other  case." 

The  provision  was  borrowed  by  the  revisers  from  Living- 
ston' s  Louisiana  Code. 

As  proposed  by  the  revisers,  the  section  embraced  in  ad  - 
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dition  to  what  was  adopted  by  the  legislature,  the  case  of  a 
person  having  carnal  knowledge  of  a  woman  by  personating 
her  husband,  and  indncing  her  to  believe  that  he  was  such. 
This  the  legislature  struck  out,  and  adopted  the  remainder 
of  the  section  proposed,  and  as  it  now  stands. 

This  seems  to  me  quite  important,  as  furnishing  a  key  to 
the  interpretation  of  our  statute,  and  a  clear  insight  into  tht> 
intention  of  its  framers  in  regard  to  the  character  and  grade 
of  the  crime  of  having  carnal  connection  with  a  woman,  under 
SQoh  circumstances,  without  her  consent.  They  first  define 
the  crime  of  rape  in  section  twenty- two,  the  second  subdi- 
vision of  which  is  "by  forcibly  ravishing  any  woman  of  the 
age  of  ten  years  or  upwards."  The  charge  of  the  judge,  a& 
has  been  seen,  brought  the  alleged  violation  of  the  female 
within  this  subdivision  of  section  twenty- two,  which  was,  I 
think,  erroneous.  It  has,  I  think,  never  yet  been  held  that 
merely  having  carnal  knowledge  of  a  woman  while  deprived 
by  voluntary  intoxication  or  otherwise  of  all  reason  and 
volition,  without  her  consent,  and  by  such  force  only,  as 
was  necessary  to  accomplish  the  act  under  such  circum- 
stances, was  rape.  I  have  not  been  able  to  find  that  the 
question  has  ever  arisen  so  as  to  be  judicially  determined, 
previous  to  the  adoption  of  ouf  Revised  Statutes.  The  term 
'^forcibly  ravishing,"  as  used  in  the  statute,  was  doubtless 
used  in  accordance  with  the  generally  understood  and  ac- 
cepted definition  of  rape,  which  was  the  carnal  knowledge 
of  a  woman  by  a  man  forcibly,  against  her  will.  The  term 
ravish  has  always  been  held  necessary  in  an  indictment  for 
a  rape,  and  no  other  word,  nor  any  circumlocution,  would 
answer  the  purpose.  The  ^ or di^  feloniously  did  ravish  and 
carnally  knoWj  imply  that  the  act  was  done  forcibly  and 
against  the  will  of  the  woman.  {Bouv.  Law  Dic,^  Ravish^ 
and  authorities  cited.)  And  so  it  has  been  held  by  our 
courts,  since  the  Revised  Statutes,  that  to  constitute  the 
crime  of  rape  the  connection  must  be  absolutely  against  the 
will  of  the  female,  and  there  should  be  the  utmost  reluct- 
ance and  the  utmost  resistance  by  her.  {The  People  v. 
Munson^  1  ParTc.  Or.  Rep,^  626 ;  The  People  v.  Abbot,  19 
Wend.^  192.)  In  the  case  last  cited,  Cowen,  J!,  says :  '*  A 
mixed  case  will  not  do.  The  will  of  the  female  is  an  essen- 
tial ingredient  in  the  crime  of  rape.     There  is  an  obvious 
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difficulty  in  holding  that  the  act  of  carnally  knowing  a  wo- 
man, who  has,  without  any  force,  violence  or  fraud,  been 
rendered  wholly  insensible,  and  has  no  will  whatever  to  op- 
pose the  act,  is  doing  the  act  against  her  will.  In  such  a 
case  she  can  neither  consent  nor  refuse.  It  was  this  diffi- 
culty, doubtless,  and  the  necessity  of  providing  against  an 
offence  of  that  character,  which  led  to  the  adoption  of  sec- 
tion twenty-three,  constituting  such  an  act  a  distinct  and 
separate  crime." 

Since  the  adoption  of  the  Revised  Statutes,  in  March, 
1846,  a  case  arose  and  was  decided  in  England  upon  full 
consultation  by  the  fifteen  judges,  which  would  seem  to 
show  that  our  revisers  were  mistaken  in  (Supposing  that  the 
offence  provided  against  in  section  twenty-three  of  the  stat- 
ute would  not  be  rape.  The  case  is  Regina  v.  Oam/plin^  2rt 
C.  L.  R.,  746.  The  prisoner  had  given  the  prosecutrix  liquor, 
and  when  she  had  become  quite  drunk  and  insensible,  took 
advantage  of  it  and  violated  her.  The  jury  found  that  the 
prisoner  gave  her  liquor  for  the  purpose  of  exciting  her,  and 
not  with  the  intention  of  renderiag  her  insensible  and  then 
having  sexual  intercourse  with  her.  The  verdict  was  guilty, 
and.ParAre,  B.,  reserved  the  case  for  the  fifteen  judges,  who 
upon  consultation,  as  the  caee  states,  and  after  argument, 
sustained  the  verdict  "by  a  majority."  Patterson^  «/'.,  in 
delivering  the  judgment,  lays  much  stress  upon  the  fact  that 
the  prosecutrix  upon  being  solicited  by  the  prisoner  to  have 
sexual  intercourse  with  him,  refused,  and  continued  by  her 
words,  and  conduct,  to  refuse,  up  to  the  latest  moment  at 
which  she  had  power  to  express  her  will.  And  that  she 
was  deprived  of  the  power  of  continuing  to  express  her  want 
of  consent,  by  the  illegal  act  of  the  prisoner  in  administer- 
ing liquor  to  her  to  gain  her  consent.  And  he  concludes, 
*' your  case,  therefore,  falls  within  the  description  of  those 
cases  in  which  force  and  violence  constitute  the  crime,  but 
in  which  fraud  is  held  to  supply  the  want  of  both."  The 
case,  it  will  be  seen,  turns  in  a  great  measure,  if  not  wholly, 
upon  the  wrongful  conduct  of  the  prisoner,  for  the  purpose 
of  obtaining  her  assent,  by  which  he  deprived  her  of  the 
power  of  refusal  and  resistance,  which  she  had  manifested 
up  to  the  time  of  her  becoming  insensible.     The  fraud  sup- 
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plied  the  place  of  force  and  violence  which  would  otherwise 
Lave  been  necessary  to  the  gratification  of  his  desires. 

Iq  the  case  at  bar  there  is  no  such  element,  as  it  was  pre^ 
sented  by  the  jadge  in  his  charge.  As  pat  there  it  is 
merely  the  case  of  voluntary  drinking  together,  without  any 
design  or  intention  on  the  part  of  any  of  the  defendants  to 
bring  about  sexual  intercourse  with  the  female  thereby.  The 
charge,  therefore,  is  not  sustained  by  the  decision  just  cited. 
^0  element  of  fraud  is  suggested  to  supply  the  place  of 
force  and  violence.  But  whatever  we  may  think  of  the 
opinion  of  the  revisers  in  regard  to  such  an  offence  consti- 
tating  rape  at  common  law,  or  as  to  the  soundness  of  the 
ruling  in  Ilegina  v.  Camplin^  supra^  it  must  be  held,  I 
think,  that  our  statute,  by  specifying  and  describing  the 
offence  in  question,  and  prescribing  a  different  measure  of 
punishment  for  it,  has  taken  it  out  of  the  category  of  rape, 
even  if  it  would  have  been  held  to  be  such  at  common  law. 
Had  the  defendants  succeeded  in  having  sexual  connection 
with  the  woman  at  the  time  to  which  the  evidence  relates, 
there  can  be  no  doubt  the  offence  would  have  fallen  directly 
within  section  twenty- three  of  the  statute.  They  adminis- 
tered the  liquor  to  her  which  produced  the  stupor  and 
insensibility,  which  must  have  prevented  any  effectual  resist- 
ance, had  she  been  inclined  to  resist.  From  the  tenor  of  the 
evidence  it  is  rather  difficult  to  raise  the  presumption  that 
she  would  have  resisted  had  she  not  been  insensible.  ^'Ad- 
ministering" is  defined  to  be  "giving,"  "dispensing,"  and 
there  is  no  question  but  that  the  defendants  furnished 
and  gave  her  the  liquor  on  that  morning.  The  fact  that 
she  asked  them  for  it  at  one  time,  makes  no  difference  ; 
they  bought  it  and  gave  it  to  her,  and  drank  with  her.  It 
was  by  their  "administering"  that  she  obtained  it.  The 
evidence  is  very  strong,  and  indeed  seems  to  me  quite  conclu- 
sive, to  show  that  one  of  the  defendants,  at  least,  had  sex- 
ual intercourse  with  her  on  the  occasion.  But  the  jury 
ha?e  found  that  they  were  guilty  only  of  an  assault  with  an 
intent  to  ravish.  It  follows,  of  course,  that  if  the  violation 
of  the  person  of  the  female  under  the  circumstances,  would 
not  have  constituted  the  crime  of  rape,  but  another  and  differ- 
ent crime,  the  assault  and  battery  with  the  intent  to  do  the 
act  could  not  include  the  intent  to  commit  a  rape,  but  the 
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other  crime.  The  error  was  clearly  prejudicial  to  the  de- 
fendants as  they  were  not  and  could  not  under  the  circuui- 
3tances  be  guilty  of  the  crime  charged  in  the  indictment. 

I  think  the  other  rulings  of  the  judge  were  all  correct,  but, 
for  the  error  in  the  charge,  the  conviction  must  be  set  aside 
and  a  new  trial  granted. 

Note. —  It  will  be  seen  that  the  Legislature,  by  the  passage  of  the  Penal 
Code,  has  grouped  together  in  detail  the  criminal  acts  of  sexual  intercourse, 
contained  in  sections  22,  28  and  24  of  the  Revised  Statutes,  and  defined  each  act 
to  be  rape,  and  has  given  to  each  the  same  degree  of  punishment.  The  Penal 
Ck)de  reads : 

"  §  278.  Rape  is  an  act  of  sexual  intercourse  with  a  female  not  the  wife  of 
the  perpetrator,  committed  against  her  will  or  without  her  consent.  A  person 
perpetrating  such  an  act,  or  an  act  of  sexual  intercourse  with  a  female  not 
his  wife, 

1.  When  the  female  is  under  the  age  of  ten  years ;  or, 

2.  When  through  idiocy,  imbecility,  or  any  unsoundness  of  mind,  either  tem- 
porary or  permanent,  she  is  incapable  of  giving  consent ;  or, 

3.  When  her  resistance  is  forcibly  overcome  ;  or, 

4.  When  her  resistance  is  prevented  by  fear  of  immediate  and  great 
bodily  harm,  which  she  has  reasonable  cause  to  believe  wiU  be  inflicted  upon 
her ;  or, 

5.  When  her  resistance  is  prevented  by  stupor  or  by  weakness  of  mind  pro- 
duced by  an  intoxicating  narcotic,  or  anesthetic  agent,  administered  by,  or  with 
the  privity  of,  the  defendant ;  or, 

6.  When  she  is,  at  the  time,  unconscious  of  the  nature  of  the  act,  and  this  is 
known  to  the  defendant,  is  punishable  by  imprisonment  for  not  less  than  five 
nor  more  than  twenty  years. 

"  §  279.  No  conviction  for  rape  can  be  had  against  one  who  was  under  the 
age  of  fourteen  years,  at  the  time  of  the  act  alleged,  unless  his  physical  ability 
to  accomplish  penetration  is  proved  as  an  independent  fact,  beyond  a  leaaonable 
doubt. 

"  §  280.  Any  sexual  penetration,  however  slight,  is  sufllcient  to  complete  the 
crime."  Eto. 
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COURT  OF  APPEALS. 

New  York,  1870. 


Blend  v.  The  People. 

At  the  trial  of  this  case  a  jury  was  impanelled  and  a  portion  of  the  evidence  taken 
when  Davidson,  a  justice  of  the  peace,  was  substitute^  in  the  place  of  Elwood, 
as  a  justice  of  the  Sessions ;  held,  that  when  Elwood  abandoned  the  trial,  the 
court  was  disorganized,  so  far  as  this  trial  was  concerned ;  that  the  prisoner 
bad  a  right  to  insist  that  his  trial  should  proceed  before  the  same  court  before 
which  it  was  commenced. 

Where  the  constitution  requires  a  court  to  be  constituted  of  a  certain  number  of 
members,  thej  cannot  be  changed,  during  a  trial,  and  others  substituted. 

William  Oleasorij  for  prisoner. 

Ferris  JacobOj  Jr.  (district  attorney),  for  people. 

Ingalls,  J.  The  judgment  should  be  reversed  upon  the 
ground,  that  error  was  committed  in  substituting  Davidson 
in  the  place  of  Elwood,  as  a  justice  of  the  Sessions,  after  the 
trial  in  the  above  matter  had  commenced.  Such  substitu- 
tion was  objected  to  by  the  counsel  for  the  prisoner.  Pre- 
vious to  such  substitution,  the  jury  had  been  impanelled, 
and  a  portion  of  the  evidence  taken.  TUe  Constitution  of 
the  State  provides  that  the  county  judge,  with  two  justices 
of  the  peace,  to  be  designated  according  to  law,  may  hold 
Courts  of  Sessions.  The  two  justices  are  indispensable  to 
constitute  a  legally  authorized  court,  and  neither  can  be 
dispensed  with  any  more  than  the  county  judge.  When 
Elwood  abandoned  the  trial,  the  court  was  disorganized,  60 
far  as  this  trial  was  concerned.  This  is  not  the  case  where 
a  member  of  the  court  leaves  the  bench  for  a  few  moments, 
intending  to  return,  and  does  return,  but  a  total  abandon- 
ment of  the  trial,  in  consequence  of  which  one-third  of  the 
court  is  changed ;  and  it  is  not  for  us  to  speculate  in  regard 
to  the  probable  injury  which  might  result  from  the  substi- 
tution of  Davidson  ;  it  is  sufficient  that  the  prisoner  had  a 
right  to  insist  that  )iis  trial  should  proceed  before  the  same 
coort  before  which  it  was  commenced.    It  is  insisted  by  the 
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counsel  for  the  defendants  in  error,  that  no  possible  injury 
could  result  to  the  prisoner  in  consequence  of  such  change. 
We  have  no  means  of  determining  that  question,  as  we  are 
unable  to  ascertain  from  the  facts  before  us,  what  influence 
El  wood  might  have  exercised  during  the  trial,  or  in  deter- 
mining  the  punishment  to  be  inflicted  upon  the  prisoner. 
When  the  Constitution  requires  a  court  to  be  constituted  of 
a  certain  number  of  members,  we  are  not  at  liberty  to  deter- 
mine judicially,  ^at  two  members  of  such  court  are  so  far 
useless  appendages,  that  they  may  be  changed  during  a  trial 
to  suit  their  convenience,  and  others  substituted  in  their 
places.  In  the  case  of  Cancemi  v.  The  People  (18  N.  Y., 
129),  it  was  held,  that,  even  by  consent,  a  prisoner  could 
not  be  tried  by  eleven  jurors,  and  the  conriction  was  re- 
versed. Strong,  J.,  remarks  (p.  136),  ''the  substantial 
constitution  of  the  legal  tribunal,  and  the  fundamental  mode 
of  its  proceeding,  are  not  within  the  power  of  the  parties.'* 
The  judgment  should  be  reversed,  and  a  new  trial  ordered 
at  the  Court  of  Sessions  of  Delaware  county,  and  the  record 
and  proceedings  remitted  to  that  court. 

All  the  judges  concurring,  judgment  reversed  and  new 
trial  ordered. 


SUPREM^rCOUET  OF  THE  UNITED  STATES 

1872. 


United  States  v.  Cook. 

The  defendant  was  indicted,  October,  1864,  for  embezzlement  of  funds  held  by  him 
as  paymaster  in  the  army  of  the  United  States. 

The  indictment  was  filed  on  the  first  day  of  November,  1864.  The  first  five  counts 
in  the  indictment,  charged  acts  of  embezzlement,  on  the  first  day  of  May,  the 
sixth  day  of  July,  the  fifteenth  day  of  October,  the  twelfth  day  of  September, 
and  the  twentieth  day  of  September,  in  the  year  1862. 

The  charges  in  the  indictment  were  based  upon  the  violation  of  the  following  stat- 
utes. 

The  sixteenth  section  of  the  act  of  August  sixth,  1846,  enacts : 

That  all  officers  and  other  persons  charged  *  *  *  with  the  safe-keeping,  transfer, 
and  disbursemeiit  of  the  public  moneys  *  *  *  are  hereby  required  to  keep  an 
accurate  entry  of  each  sum  received,  and  of  each  payment  or  tranBfer ;  and  that 
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if  any  one  of  said  officers  *  *  *  shall  convert  to  his  own  use  *  *  *  any  portion 
of  the  public  moneys  intrusted  to  him  for  safe-Veepinj^,  disbursement,  or  trans- 
fer, *  *  *  every  such  act  shall  be  deemed  an  embezzlement  of  so  mnch  of  the  said 
moneys  as  shall  be  thus  ♦  ♦  *  converted,  ♦  *  ♦  which  is  hereby  declared  a 
felony ;  *  *  *  and  any  officer  or  agent  of  the  United  States  convicted  thereof 
shall  be  sentenced  to  imprisonment  for  a  term  of  not  less  than  six  months,  nor 
more  than  ten  years,  and  to  a  fine  equal  to  the  amount  of  the  money  embez- 
zled.''   (9  Statute  at  Large,  68.) 

The  thirty -second  section  of  an  act  of  April  80th.  1790,  (1  Statutes  at  Large,  119),  en- 
titled "  An  Act  for  the  punishment  of  certain  crimes  against  the  United  Stntefi,'* 
enact: 

"  No  person  shall  be  prosecuted^  tried,  or  punished,  for  any  offence  not  capital,  unless 
the  indictment  or  information  for  the  same  shall  be  found  or  instituted  within 
two  years  from  the  time  of  committing  the  offence,  &c.  Provided  that  nothing 
herein  contained  shall  extend  to  any  person  or  persons  fleeing  from  justice." 

The  third  section  of  an  act  of  1804,  (2  Statutes  at  Large,  290),  entitled  "  An  Act  in 
addition  to  the  act  entitled '  An  Act  for  the  punishment  of  certain  crimes  against 
the  United  States,'  further  enacts : 

**  Any  person  or  persons  guilty  of  any  crime  arising  under  the  revenue  laws  of  the 
United  States*  *  *  may  be  prosecuted,  tried,  and  punished,  provided  the 
indictment  *  *  *  be  found  at  any  time  %aithinfive  years  after  eommiUing  the  of- 
fend, any  law  or  provision  to  the  contrary  notwithstanding.'* 

The  defendant  demurred  to  the  five  enumerated  counts  in  the  indictment,  because  it 
appeared  upon  the  fisMse  of  them,  severally,  that  the  crime  charged  was  committed 
more  than  two  years  before  the  finding  and  filing  of  the  indictment,  and  that 
the  prosecution  therefor  was,  before  the  finding  and  filing  of  the  indictment, 
barred  by  the  statute  in  such  cases  made  and  provided. 

The  judges  of  the  Circuit  Court  for  the  Southern  District  of  Ohio  were  opposed  in 
opinion  and  certified  their  division  upon  three  questions  for  answers  by  this 
Court:  • 

First  Whether  it  was  competent  for  the  defendant  to  take  exception,  by  demurrer, 
to  tbe  sufficiency  of  the  first  ^y^  counts  of  the  indictment  for  the  causes 
assigned? 

Second.  Whether  the  said  five  counts,  or  either  of  them,  allege  or  charge,  upon 
their  lace,  any  crime  or  offence  against  the  defendant  for  which  he  is  liable  in 
law  to  be  put  upon  trial,  convicted,  and  punished  ? 

TUrd.  Whether  the  thirty-second  section  of  the  act  of  1790,  sometimes  called  the 
Crimes  Act,  applied  to  the  case,  and  limited  the  time  within  which  an  indict- 
ment must  be  found  for  such  an  offence,  or  whether  in  regtfrd  to  the  period  of 
limitation,  within  which  an  indictment  was  to  be  fouud,  the  case  was  governed 
by  the  act  of  1804,  or  any  other  act  limiting  the  prosecution  of  offences  charged 
in  the  sud  ^y^  counts  ? 

In  answer  to  the  foregoing  questions,  the  Court  luld,  and  certified  the  same  to  the 
Circuit  Court,  as  follows: 

First  That  it  is  not  competent  for  the  defendant  to  take  exception  by  demurrer  to 
the  first  five  counts  of  the  indictment,  for  the  cause  assigned. 

Seeood.  That  the  said  five  counts,  and  each  of  them,  do  allege  and  charge  upon 
their  face  a  crime  or  offence  against  the  defendant,  for  which  he  is  liable  in  law 
to  be  pot  upon  trial,  oonvicted,  and  punished. 
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Third.  That  the  thirty-second  section  of  the  Crimes  Act  enacts  the  only  statute  of 
limitation,  applicable  to  the  offence  charged  against  the  defendant,  but  that  he 
cannot  avail  himself  of  it  under  the  demurrer  filed  to  the  indictment. 

Messrs.  Hunter^  KebUr  and  WJiitman^  for  the  prisoner. 

O.  H.  Wiiliams,  Attorney  General,  and  Mr.  C.  H.  Hilly 
Assistant  Attorney-General,  for  the  United  States. 

Mr.  Justice  Clifford  delivered  the  opinion  of  the  court. 

OflScers  and  other  persons  charged  with  the  safe-keeping, 
transfer,  and  disbursement  of  the  public  moneys,  are  re- 
quired by  an  act  of  Congress  to  keep  an  accurate  entry  of 
each  sum  received,  and  of  each  payment  or  transfer ;  and 
the  sixteenth  section  of  the  same  act  provides  that  if  any 
one  of  the  said  officers  shall  convert  to  his  own  use,  in  any 
way  whatever,  any  portion  of  the  public  money,  intrusted 
to  him  for  safe-keeping,  disbursement,  or  transfer,  or  for 
any  other  purpose,  every  such  act  shall  be  deemed  and  ad- 
judged to  be  embezzlement  of  so  much  of  the  public  moneys 
as  shall  be  thus  taken  and  converted,  which  is  therein  de- 
clared to  be  a  felony ;  and  the  same  section  also  provides, 
that  all  persons  advising  or  participating  in  such  act,  being 
convicted  thereof  before  any  court  of  the  United  States  of 
competent  jurisdiction,  shall  b^  punished  as  therein  pro- 
vided.    (9  Stat,  at  Large,  63.) 

Founded  on  that  provision,  the  indictment  in  this  case 
contained  six  counts,  charging  that  the  defendant,  as  pay- 
master in  the  army,  had  in  his  custody  for  safe- keeping  and 
disbursement,  a  large  sum  of  public  money,  intrusted  to 
him  in  his  official  character  as  an  additional  paymaster  in 
the  army,  and  that  he,  on  the  respective  days  therein  al- 
leged, did  unlawfully,  knowingly,  and  feloniously  embez- 
zle and  convert  the  same  to  his  own  use.  Such  conversion 
is  alleged  in  the  first  count,  on  the  1st  of  May,  1862,  in  the 
second  on  the  6th  of  July,  in  the  third  on  the  16th  of  Octo- 
ber, in  the  fourth  on  the  12th  of  September,  in  the  fifth  on 
the  20th  of  September,  in  the  sixth  on  the  15th  of  Novem- 
ber, all  in  the  same  year.  Service  was  made,  and  the  de- 
fendant appeared  and  demurred  to  the  first  five  counts, 
showing  for  cause,  that  it  appears  on  the  face  of  the  indict- 
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ment,  and  by  the  allegations  of  the  said  several  counts,  that 
the  crime  charged  against  him  was  committed  more  than 
two  years  before  the  indictment  was  found,  and  filed  in 
court. 

These  questions  were  presented  by  the  demurrer  for  the  de- 
cision of  the  court,  upon  which  the  opinions  of  the  judges  were 
opposed,  in  substance  and  effect  as  follows:  (1.)  Whether 
it  was  competent  for  the  defendant  to  take  exception,  by  de- 
murrer, to  the  sufficiency  of  the  first  five  counts  of  the  indict- 
ment for  the  causes  assigned.  (2.)  Whether  the  said  five 
counts,  or  either  of  them,  allege  or  charge,  upon  their  face, 
any  crime  or  offence  against  th^  defendant  for  which  he  is 
Uable  in  law  to  be  put  upon  trial,  convicted,  and  punished. 
Both  of  those  questions  are  presented  in  the  record  as  one, 
but  inasmuch  as  the  answers  to  them  must  be  different  it  is 
more  convenient  to  divide  the  questions  into  two  parts. 
(3.)  Whether  the  thirty-second  section  of  the  Crimes  Act 
applies  to  the  case,  and  limits  the  time  within  which  an  in- 
dictment must  be  found  for  such  an  offence.  (1  Stat,  at 
Large,  119.) 

Forgery  of  public  securities  was  made  a  capital  felony  by 
that  act,  as  well  as  treason,  piracy,  and  murder,  and  the 
thirty-second  section  of  the  act  provides  that  no  person  shall 
be  prosecuted,  tried,  or  punished  for  treason  or  other  cap- 
ital felony,  wilful  murder  or  forgery  excepted,  unless  the 
indictment  for  the  same  shall  be  found  by  the  grand  jury 
within  three  years  next  after  the  treason  or  capital  offence 
shall  be  done  or  committed.     (lb.) 

Provision  is  also  made  by  the  succeeding  clause  of  the 
same  section,  that  no  person  shall  be  prosecuted,  tried  or 
punished  for  any  offence,  not  capital,  unless  the  indictment 
for  the  same  shall  be  found  within  two  years  from  the  time 
of  committing  the  offence.  Fines  and  penalties,  under  any 
penal  statute,  were  also  included  in  the  same  limitation,  but 
that  part  6f  the  clause  having  ()een  superseded  by  a  subse- 
.  quent  enactment,  it  is  omitted.  '  (5  id.  322 ;  Stimpson  v. 
Pond,  2  Curtis,  502.) 

Appended  to  the  thirty-second  section,  enacting  the  limi- 
tation under  consideration,  is  the  following  proviso :  Pro- 
tided  that  nothing  herein  contained  shall  extend  to  any 
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person  or  persons  fleeing  from  justice.     (1  Stat,  at  Large, 
119.) 

Where  a  statute  defining  an  offence  contains  an  exception, 
in  the  enacting  clause  of  the  statute,  which  is  so  incorporated 
with  the  language  defining  the  offence  that  the  ingredients 
of  the  offence  cannot  be  accurately  and  clearly  described  if 
the  exception  is  omitted,  the  rules  of  good  pleading  require 
that  an  indictment  founded  upon  the  statute  must  allege 
enough  to  show  that  the  accused  is  not  within  the  exception, 
but  if  the  language  of  the  section  defining  the  offence  is  so 
entirely  separable  from  the  exception  that  the  ingredients  con- 
stituting the  offence  may  be  accurately  and  clearly  defined 
without  any  reference  to  the  exception,  the  pleader  may 
safely  omit  any  such  reference,  as  the  matter  contained  in 
the  exception  is  matter  of  defence  and  must  be  shown  by 
the  accused.  {Steel  v.  Smithy  1  Barnewall  &  Alderson,  99  ; 
Archbold's  Criminal  Pleading,  16th  ed.,  54.) 

Offences  created  by  statute,  as  well  as  offences  at  common 
law,  must  be  accurately  and  clearly  described  in  an  indict- 
ment, and  if  they  cannot  be,  in  any  case,  without  an  allega- 
tion that  the  accused  is  not  within  an  exception  contained 
in  the  statute  defining  the  offence,  it  is  clear  that  no  indict- 
ment founded  upon  the  statute  can  be  a  good  one  which 
does  not  contain  such  an  allegation,  as  it  is  universally  true 
that  no  indictment  is  suflicient  if  it  does  not  accurately  and 
clearly  allege  all  the  ingredients  of  which  the  offence  is  com- 
posed.    {Rex  V.  MdsoTij  2  Term,  681.) 

With  rare  exceptions,  offences  consist  of  more  than  one 
ingredient,  and  in  some  cases  of  many,  and^he  rule  i» 
universal  that  every  ingredient  of  which  the  offence  is 
composed  must  be  accurately  and  clearly  alleged  in  the 
indictment,  or  the  indictment  will  be  bad,  and  may  be 
quashed  on  motion,  or  the  judgment  may  be  arrested,  or  be 
reversed  on  error.  (Archbold's  Criminal  Pleading,  15th 
ed.,  54.) 

Text  writers  and  courts  of  justice  have  sometimes  said^ 
that  if  the  exception  is  in  the  connecting  clause,  the  party 
pleading  must  show  that  the  accused  is  not  within  the  ex- 
ception, but  where  the  exception  is  in  a  subsequent  section 
or  statute,   that  the  matter  contained  in  the  exception  is 
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matter  of  defence  and  mast  be  shown  by  the  accased.  Un- 
doabtedly  that  rule  will  frequently  hold  good,  and  in  many 
cases  prove  to  be  a  safe  guide  in  pleading,  but  it  is  clear  it 
is  not  a  universal  criterion,  as  the  words  of  the  statute  de- 
fining the  offence  may  be  so  entirely  separable  from  the  ex- 
ception that  all  the  ingredients  constituting  the  offence  may 
be  accurately  and  clearly  alleged  without  any  reference  to 
the  exception.     {Commonwealth  v.  ffart^  11  Gushing,  132.) 

Cases  have  also  arisen,  and  others  may  readily  be  sup- 
posed, where  the  exception,  though  in  a  subsequent  clause 
or  section,  or  even  in  a  subsequent  statute,  is  nevertheless 
clothed  in  such  language,  and  is  so  incorporated  as  an 
amendment  with  the  words  antecedently  employed  to  define 
the  offence,  that  it  would  be  impossible  to  plead  the  actual 
statutory  charge  in  the  form  of  an  indictment  with  accuracy, 
and  the  required  certainty,  without  an  allegation  showing 
the  accused  was  not  within  the  exception  contained  in  the 
subsequent  clause,  section,  or  statute.  Obviously  such  an 
exception  must  be  pleaded,  as  otherwise  the  indictment 
would  not  present  the  actual  statutory  accusation,  and 
would  also  be  defective  for  the  want  of  clearness  and  cer- 
tainty. {State  V.  Abbey  J  29  Vermont,  66 ;  1  Bishop's  Crim- 
inal Proceedings,  2d  ed.,  §  639,  n.  3.) 

Support  to  these  views  is  found  in  many  cases  where  the 
precise  point  was  well  considered.  Much  consideration  was 
given  to  the  subject  in  the  case  of  Commonwealth  v.  Marty 
11  Cushing,  130,  where  it  is  said  that  the  rule  of  pleading  a 
statute  which  contains  an  exception  is  the  same  as  that  ap- 
plied in  pleading  a  private  instrument  of  contract,  that  if 
such  an  instiniment  contains  in  it,  first,  a  general  clause,  and 
afterwards  a  separate  and  distinct  clause  which  has  the  effect 
of  taking  out  of  the  general  clause  something  that  otherwise 
would  be  included  in  it,  a  party  relying  upon  the  general 
clause  in  pleading,  may  set  out  that  clause  only,  withaut 
noticing  the  separate  and  distinct  clause  which  operates  as 
an  exception,  but  if  the  exception  itself  is  incorporated  in 
the  general  clause  then  the  party  relying  on  ''the  general 
clause  must,  in  pleading,  state  the  general  clause  together 
with  the  exception,"  which  appears  to  be  correct,  but  the 
reasons  assigned  for  the  alternative  branch  of  the  rule  are 
not  quite  satisfactory,  as  they  appear  to  overlook  the  im- 
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portant  fact  in  the  supposed  case,  that  the  exception  itself 
is  supposed  to  be  incorporated  in  the  general  clause. 

Where  the  exception  itself  is  incorporated  in  the  general 
clause,  as  is  supposed  in  the  alternative  rule  there  laid  down, 
then  it  is  correct  to  say,  whether  speaking  of  a  statute  or  pri- 
vate contract,  that  unless  the  exception  in  the  general  clause 
is  negatived  in  pleading  the  clause,  nooflfence,  or  no  cause  of 
action,  will  appear  in  the  indictment  or  declaration  when 
compared  with  the  statute  or  contract,  but  where  the  excep- 
tion or  proviso  is  in  a  subsequent  substantial  clause,  the 
<;ase  contemplated  in  the  enactive  or  general  clause  may  be 
fully  stated  without  negativing  the  exception  or  proviso,  as 
a  prima  facie  case  is  stated,  and  it  is  for  the  party  for  whom 
matter  of  excuse  is  furnished  by  the  statute  or  contract  to 
bring  it  forward  in  his  defence. 

Commentators  and  judges  have  sometimes  been  led  into 
error  by  supposing  that  the  words  ''enacting  clause,"  as 
frequently  employed,  mean  the  section  of  the  statute  defin- 
ing the  offence,  as  contradistinguished  from  a  subsequent 
section  in  the  same  statute,  which  is  a  misapprehension  of 
the  term,  as  the  only  real  question  in  the  case  is  whether 
the  exception  is  so  incorporated  with  the  substance  of  the 
clause  defining  the  offence  as  to  constitute  a  material  *part 
of  the  description  of  the  acts,  omission,  or  other  ingredients 
which  constitute  the  offence.  Such  an  offence  must  be  ac- 
<3urately  and  clearly  described,  and  if  the  exception  is  so 
incorporated  with  the  clause  describing  the  offence  that  it  be- 
comes in  fact  part  of  the  description,  then  it  cannot  be  omitted 
in  the  pleading,  but  if  it  is  not  so  incorporated  with  the 
clause  defining  the  offence  as  to  become  a  material  part  of 
the  definition  of  the  offence,  then  it  is  matter  of  defence  and 
must  be  shown  by  the  other  party,  though  it  be  in  the  same 
section  or  even  in  a  succeeding  one.  (2  Leading  Criminal 
Cases,  2d  ed.,  12 ;  Varvasour  v.  Ormrod^  9  Bowling  &  Ry- 
land,  599 ;  Spieres  v.  Parker,  1  Term,  141 ;  CommonweaUh 
V.  Bean,  14  Grey,  53  ;    1  Starkie's  Criminal   Pleading,  246.) 

Both  branches  of  the  rule  are  correctly  stated  in  the  case 
of  Steel  V.  Smith,  1  Barnewall  &  Alderson,  99,  which  was 
a  suit  for  a  penalty,  and  may  perhaps  be  regarded  as  the 
leading  case  upon  the  subject.  Separate  opinions  were 
given  by  the  judges,  but  they  were  unanimous  in  the  con- 
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elusion,  which  is  stated  as  follows  by  the  reporter :  "  Where 
an  act  of  ParliameaC  in  the  enacting  clause  creates  an 
offence  and  gives  a  penalty,  and  in  the  same  section  there 
follows  a  proviso  containing  an  exemption  wJiich  is  not  in- 
corpoTcUed  in  the  enacting  clause  by  any  words  of  reference^ 
it  is  not  necessary  for  the  plaintiff  in  suing  for  the  penalty 
to  negative  such  proviso  in  his  declaration."  All  of  the 
judges  concurred  in  that  view,  and  Bayley^  J.,  remarked 
that  where  there  is  an  exception  so  incorporated  with  the 
enacting  clause  that  the  one  cannot  be  read  without  the 
other,  then  the  exception  must  be  negatived. 

Doubtless  there  is  a  technical  distinction  between  an  ex 
ception  and  a  proviso,  as  an  exception  ought  to  be  of  that 
which  would  otherwise  be  included  in  the  category  from 
which  it  is  excepted,  and  the  office  of  a  proviso  is  either  to 
except  something  from  the  enacting  clause  or  to  qualify  or 
restrain  it  generally,  or  to  exclude  some  ground  of  misinter- 
pretation of  it,  as  to  extending  to  cases  not  intended  to  be 
brought  within  its  operation,  but  there  are  a  great  many 
examples  where  the  distinction  is  disregarded  and  where 
the  words  are  used  as  if  they  were  of  the  same  signification. 
(Ourly  V.  Ourly^  8  Clarke  &  Finelly,  764 ;  Minis  v.  United 
States^  J5  Peters,  445 ;  Stephen  on  Pleading,  9th  Am.  ed., 
443.) 

Few  better  guides  upon  tlie  general  subjects  can  be  found 
than  the  one  given  at  a  very  early  period,  by  Treby,  C.  J., 
in  Jones  Y.  Axen,  1  Lord  Raymond,  120,  in  which  he  said, 
the  difference  is  that  where  an  exception  is  incorporated  in 
the  body  of  the  clause  he  who  pleads  the  clause  ought  also 
to  plead  the  exception,  but  where  there  is  a  clause  for  the 
benefit  of  the  pleader,  and  afterwards  follows  a  proviso 
which  is  against  him,  he  shall  plead  the  clause  and  leave  it 
to  the  adversary  to  show  the  proviso ;  which  is  substan- 
tially the  same  rule  in  both  its  branches  as  that  given  at  a 
mnch  more  recent  period  in  the  case  of  Steel  v.  Smith 
(supra),  which  received  the  unanimous  concurrence  of  the 
judges  of  the  court  by  which  it  was  promulgated. 

Apply  those  rules  to  the  case  before  the  court,  and  all 
difficulty  is  removed  in  answering  the  questions  for  decision. 

Neither  an  exception  nor  a  proviso  of  any  kind  is  con- 
tained in  the  act  of  Congress  defining  the  offence,  and^ 
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every  ingredient  of  the  offence  therein  defined  is  accurately 
and  clearly  described  in  the  indictment.  Nothing  different 
is  pretended  by  the  defendant,  but  the  contention  is  that 
the  demurrer  does  not  admit  the  force  and  effect  of  these 
allegations,  because  another  act  of  Congress  provides  that 
no  person  shall  be  prosecuted,  tried,  or  convicted  of  the 
offence  unless  the  indictment  for  the  same  shall  be  found 
within  two  years  from  the  time  of  committing  the  offence. 

Argument  to  show  that  a  demurrer  to  an  indictment 
admits  every  matter  of  fact  which  is  well  pleaded  is  unnec- 
essary, as  the  proposition  is  not  denied,  and  inasmuch  as. 
the  offence  is  well  alleged  in  each  of  the  counts  to  which  the 
demurrer  applies,  it  is  difficult  to  see  upon  what  ground  it 
can  be  contended  that  the  defendant  may,  by  demurrer,  set 
up  the  statute  of  limitations  as  a  defence,  it  appearing  be- 
yond all  doubt  that  the  act  defining  the  offence  contains 
neither  an  exception  nor  a  proviso  of  any  kind. 

Tested  by  the  principle  herein  suggested  it  is  quite  clear 
that  such  a  theory  cannot  be  supported,  but  it  must  be  ad- 
mitted that  decided  cases  are  referred  to  which  not  only 
countenance  that  view,  but  adjudge  it  to  be  correct.  Some 
of  the  cases,  however,  admit  that  the  judgment  cannot  be 
arrested  for  such  a  defect,  if  it  appears  that  the  statute  of 
limitations  contains  any  exception,  as  the  presumption  in 
that  state  of  the  case  would  be  that  evidence  was  intro- 
duced at  the  trial  which  brought  the  defendant  within  some 
one  of  the  exceptions.  {State  v.  Hohbs^  89  Maine,  212;. 
People  V.  Santvoordj  9  Cowen,  660 ;  State  v.  Jiicstj  8  Black- 
ford, 196.) 

Obviously  the  supposed  error,  if  it  be  que,  could  not  be 
corrected  by  a  motion  in  arrest,  for  the  reason  suggested  in 
those  cases,  and  it  is  quite  as  difficult  to  understand  the 
reason  of  the  rule  which  affirms  that  a  demurrer  will  work 
any  such  result,  as  it  cannot  be  admitted  that  a  demurrer 
is  a  proper  pleading  where  it  will  h&ve  the  effect  to  shut  out 
evidence  properly  admissible  under  the  general  issue  to  re- 
but the  presumption  of  the  supposed  defect  it  was  filed  to 
correct. 

Suppose  that  is  so,  then  it  clearly  follows  that  the  de- 
murrer ought  not  to  be  sustained  in  this  case,  as  the  statute 
of  limitations  in  question  contains  an  exception,  and  it  majr 
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be  that  tlie  prosecutor,  if  the  defendant  is  put  to  trial  under 
the  genera.!  issue,  will  be  able  to  introduce  evidence  to  show 
that  he,  tlie  defendant,  is  within  that  exception.     Although 
the  reasons  gfven  for  that  conclusion  appear  to  b«'  persua- 
dve  and  convincing,  still  it  is  true  that  there  are  decided 
cases  which  support  the  opposite  rule  and  which  affirm  that 
the  prosecutor  must  so  frame  the  indictment  as  to  bring  the 
oSence  virithin  the  period  specified  in  the  statute  of  limita- 
tions, or  the  defendant  may  demur,  move  in  arrest  of  judg- 
ment, or  bring  error,     {i^te  v.  Bryan^  19  Louisiana  An- 
nual,  435  ;    United  States  v.  Watkins^  3  Cranch,  Circuit 
€ourt,  650 ;    People  v.  Miller^  12K3alifornia,  294 ;  McLean 
y.  The  State,  4  Gfeorgia,  340.) 

Sometimes  it  is  argued  that  the  case  of  Commonwealth  v. 
BuffneTy  28  Pennsylvania  State,  260,  and  Hatwood  v.  The 
Stcde^  18  Indiana,  492,  adopt  the  same  rule,  but  it  is  clear 
that  neither  of  these  casas  supports  any  such  proposition. 
Instead  of  that  they  both  decide  that  it  is  not  necessary  to 
plead  the  statute  of  limitations  in  criminal  cases ;  that  the 
defendant  may  give  it  in  evidence  under  the  general  issue, 
which  undoubtedly  is  correct,  as  it  affords  the  prosecutor 
an  opportunity,  where  the  statute  contains  exceptions,  to 
introduce  rebutting  evidence  and  bring  the  defendant  within 
one  of  the  exceptions. 

Accused  persons  may  avail  themselves  of  the  statute  of 
limitations  by  special  plea  or  by  evidence  under  the  general 
issue,  but  courts  of  justice,  if  the  statute  contains  excep- 
tions, will  not  quash  an  indictment  because  it  appears  upon 
its  face  that  it  was  not  found  within  the  period  prescribed 
in  the  limitation,  as  such  a  j^oceeding  would  deprive  the 
prosecutor  of  the  right  to  reply  or  give  evidence,  as  the  case 
may  be,  that  the  defendant  fled  from  justice  and  was  within 
the  exception.  ( United  Slates  v.  White^  5  Cranch,  Circuit 
£!ourt,  60 ;  State  v.  Howard^  15  Richardson  [South  Caro- 
lina], 282.)  Nor  is  it  admitted  that  any  different  rule  would 
apply  in  the  case  even  if  the  statute  of  limitations  did  not 
contain  any  exception,  as  time  is  not  of  the  essence  of  the 
^  offence ;  and  also  for  the  reason  that  the  effect  of  the  de- 
murrer, if  sustained,  would  be  to  preclude  the  prosecutor 
from  giving  evidence,  as  he  would  have  a  right  to  do,  under 
the  general  issue,  to  show  that  the  offence  was  committed 


318  C  Owen's  Criminal  Repokts. 

within  two  years  next  before  the  indictment  was  found  and 
filed. 

Exanaples  are  given  by  commentators  which  seem  to  illus- 
trate the  general  doctrine  even  better  than^some  judicial 
opinions.  No  mariner,  it  was  enacted,  who  was  serving  on 
board  any  privateer  employed  in  certain  British  colonies, 
should  be  liable  to  be  impressed  unless  it  appeared  he  had 
previously  deserted  from  an  English  ship  of  war,  and  the 
act  provided  that  any  officer  who  should  impress  such  a 
mariner  should  be  liable  to  a  penalty  of  fifty  dollars.  Judg- 
ment was  arrested  in  an  action  brought  for  the  penalty  there 
imposed,  because  the  declaration  did  not  allege  that  the 
mariner  had  not  previously  deserted,  as  that  circumstance 
entered  into  the  very  description  of  the  offence  and  consti- 
tuted a  part  of  the  transaction  made  penal  by  the  statute. 
{Spier es  v.  Parker^  1  Term,  141.) 

Labor  and  travelling  on  the  Lord's  day,  except  from  ne- 
cessity and  charity,  are  forbidden  in  some  States  by  statute, 
which  also  furnishes  an  example  where  the  exception  is  a 
constituent  part  of  the  offence,  as  it  is  not  labor  and  travel- 
ling, merely,  which  are  prohibited,  but  unnecessary  labor 
and  travelling,  or  labor  and  travelling  n^t  required  for 
charity.    {State  v.  Barker^  18  Vermont,  196.) 

Innkeepers  are  also  prohibited  by  statute,  in  some  juris- 
dictions, to  entertain  on  the  Lord's  day,  persons,  not  lodg- 
ers in  the  inn,  if  resident  in  the  town  where  the  inn  is  kept, 
and  an  indictment  founded  on  that  statute  was  held  to  be 
bad,  because  it  did  not  aver  that  the  persons  entertained 
were  not  lodgers,  as  it  is  clear  that  that  circumstance  was  an 
ingredient  of  the  offence.  CpTmnonweaUh  v.  Tkbck^  30  Pick- 
ering, 861.) 

So  an  English  statute  made  it  penal  for  any  person,  not 
employed  in  the  public  mint,  to  make  or  mend  any  instru- 
ment used  for  coining,  and  it  was  held  that  the  indictment 
must  negative  the  want  of  authority,  as  that  clause  was  a 
part  of  the  description  of  the  offence.  (1  East's  Pleas  of 
the  Crown,  167 ;  2  Leading  Criminal  Cases,  2d  edition,  9.) 
Equally  instructive  examples  are  also  given  by  commenta- 
tors, to  show  that  nothing  of  the  kind  is  required  where' 
the  exception  is  not  incorporated  with  the  clause  definin;^ 
the  offence,  nor  connected  with  it  in  any  manner  by  words 


Unhped  States  v.  Cook.  315> 

of  reference,  as  in  such  cases  it  is  not  a  constituent  part  of 
the  offence,  but  is  a  matter  of  defence  and  must  be  pleaded 
or  given  in  evidence  by  the  accused.  (1  Bishop's  Criminal 
Proceedings,  2d  ed.,  §§  406,  632,  636,  639  ;  Steel  v.  Smith,  1 
Barnewall  &  Alderson,  99  ;  Slate  v.  Abbey^  29  Vermont,  66  ;. 
1  American  Criminal  Law,  6th  ed.,  §§  378,  379;  1  Wat. 
Archbold's  Criminal  Practice,  ed.  1860,  287 ;  RexY.  Pearcey 
Russell  &  Ryan,  Crown  Cases,  174;  Rex  v.  Robinson^  id., 
321 ;  Rex  v.  Baxter ,  2  East's  Pleas  of  the  Crown,  781 ;  Same 
Case,  2  Leach's  Crown  Cases,  4th  ed.,  678;  1  Gabbett's 
Criminal  Law,  283.) 

Sufficient  has  already  been  remarked  to  show  what  an- 
swer must  be  given  to  the  first  and  second  questions,  which 
are  both  contained  in  the  first  interrogatory  in  the  record, 
and  it  is  only  necessary  to  add  in  respect  to  the  third,  which 
is  numbered  second  in  the  transcript,  that  the  only  statute 
of  limitations  applicable  to  the  offence  a^eged  in  the  indict- 
ment, is  the  one  enacted  in  the  thirty- second  section  of  the 
original  Crimes  Act,  which  cannot,  however,  avail  the  de- 
fendant under  the  demurrer  filed  to  the  indictment. 

Let  the  following  answers  be  certified  to  the  Circuit  Court : 

1.  That  it  is  not  competent  for  the  defendant  to  take  ex- 
ception by  demurrer  to  the  first  five  counts  of  the  indict- 
ment, for  the  cause  assigned. 

2.  That  the  said  five  counts,  and  each  of  them,  do  allege 
and  charge  npon  their  face  a  crime  or  offence  against  the 
defendant,  for  which  he  is  liable  in  law  to  be  put  upon  trial, 
convicted,  and  punished. 

3.  That  the  thirty-second  section  of  the  Crimes  Act  enacts 
the  only  statute  of  limitation,  applicable  to  the  offence 
charged  against  the  defendant,  but  that  he  cannot  avail 
himself  of  it  under  the  demurrer  filed  to  the  indictment. 
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The  People  v.  Sperry. 

The  defenduit  was  convicted  of  a  misdemeanor,  in  towing  a  yeasel  in  violation  of 
section  three  of  chapter  116  of  the  Laws  of  1865. 

The  court  for  the  purpose  of  review,  declined  to  pronounce  sentence,  and  the  presid- 
ing judge  granted  a  certificate  of  probable  cause.  The  case  comes  up  on  oer. 
tiorari  on  the  part  of  the  People. 

The  statute  under  which  the  conviction  was  had,  reads  :  "  If  any  person,  other  than 
a  branch  Hell  Gate  pilot,  shall  pilot  or  tow  for  any  other  person  any  vessel  of 
any  description,  or  board  such  vessel  for  that  purpose,"  excepting  a  minor  class, 
Ac,  ftc.,  "  without  the  aid  of  a  branch  Hell  Gate  pilot  on  board,  he  shall  be  deemed 
guilty  of  a  misdemeanor,**  <bc. 

The  facts  proved  on  the  t«al  were,  ttjiat  a  tug  boat  called'  the  O.  VanderUU,  was 
about  to  commence  towing  the  schooner  Copia  when  one  Harris,  a  Hell  G-ate 
pilot,  went  on  board  the  Oopia  and  offered  his  services  as  such  pilot,  to  the  de- 
fendant, who  was  in  charge  as  "  pilot "  of  the  C  Vanderbilt.  His  services  were 
refused,  as  pilot,  but  he  remained  on  board,  not  rendering  any  aid.  The  defend- 
ant Sperry  was  at  the  wheel  part  of  the  time.  Joseph  Duval  was  captain  of  the  C 
VanderbiU  and  directed  the  towing  of  the  Gopia  by  Sperry.  It  was  also  shown 
that  when  the  defendant  was  reminded  of  his  duty  under  the  act  of  1865  he  said 
"  he  didn't  care — he  was  going  to  tow  her  (the  Copia)  through."  As  the  de- 
fendant, under  the  circumstances,  did  "  tow  her  through,"  held,  that  it  was  a 
clear  violation  of  the  statute. 

Held,  also,  that  the  statute  of  1865  is  not  in  conflict  with  the  provision  of  the  consti- 
tution of  the  United  States,  which  grants  to  Congress  the  power  to  regulate 
commerce. 

It  is  a  police  regulation,  and  clearly  within  the  power  of  our  legislature. 

The  court  charged  the  jury  that  the  steam  tug  C  Vanderbilt  although  enrolled,  and 
having  a  coasting  license,  and  a  license  of  the  United  States  steamboat  inspectors, 
had  no  legal  right  thereunder  to  tow  the  (hpia  through  Hell  Gate,  whether 
there  was  a  Hell  Gate  pilot  on  board  or  not ;  and  the  master  of  the  VanderhiU 
had  no  legal  right  to  order  the  pilot  in  charge,  the  defendant,  to  do  so ;  and  the 
defendant  in  complying  with  such  a  request  committed  an  offence  under  the  stat- 
ute. Held,  that  the  charge  was  correct.  The  having  been  employed  by  another 
to  commit  a  misdemeanor  is  no  excuse. 

B.  W.  Downing^  district  attorney,  and  John  H.  Anthan^ 
for  the  people. 

Mias  J.  Beach,  for  the  defendant. 
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By  the  Courts  Gilbert,  J.  The  defendant  was  convicted 
iu  the  Court  of  Sessions  of  Queens  connty  of  a  misdemeanor 
in  towing  a  vessel  in  violation  of  section  three  of  chapter 
116  of  the  Laws  of  1866.  This  statute  provides,  that  'Mf 
any  person,  other  than  a  branch  Hell  Gate  pilot,  shall  pilot 
or  tow  for  any  other  person  any  vessel  of  any  description, 
or  board  such  vessel  for  that  purpose  (excepting  a  minor 
class),  &c.,  &c.,  without  the  aid  of  a  branch  Hell  Gate  pilot 
OD  board,  he  shall  be  deemed  guilty  of  a  misdemeanor,"  &c. 

A  certificate  of  probable  cause  having  been  given,  the 
case  has  been  brought  here  by  the  people  upon  a  certiorari. 

It  was  found  on  the  trial,  that  a  tug  boat  employed  iu 
towing  vessels,  called  the  O,  VanderbiU^  was  about  to  com- 
mence towing  of  the  schooner  Oopia^  when  one  Harris ^  a 
Hell  Gate  pilot,  went  on  board  the  Oopia  and  offered  his 
services  as  such  pilot,  to  the  defendant,  who  was  in  charge 
as  "pilot"  of  the  C.  Vanderbilt.  His  services  were  re- 
fused ;  nevertheless  Harris  remained  on  board,  without 
rendering  any  aid.  Nor  was  he  applied  to  by  the  defend- 
ant to  render  any  aid.  On  the  contrary,  the  defendant, 
when  reminded  of  his  duty,  under  statute  of  1865,  said  '*  he 
didn't  care— he  was  going  to  tow  her  (the  Ocjp/a)  through." 
He  did  tow  her  through,  and  we  are  of  opinion,  that  this 
was  a  clear  violation  of  the  statute. 

It  is  contended,  however,  by  the  defendant's  counsel,  that 
the  statute  is  in  conflict  with  that  provision  of  the  constitu- 
tion of  the  United  States,  which  grants  to  Congress  the 
power  to  regulate  commerce. 

The  answer  to  this  is  twofold. 

1.  The  State  act  is  not  an  exercise  of  the  power  vested 
exclusively  in  Congress,  but  is  a  mere  police  regulation. 
The  distinction  is  well  defined,  and  has  been  settled  by  re- 
peated adjudications  of  the  Supreme  Court  of  the  United 
States.  {The  License  Gases ^  5  How.,  604 ;  The  Passenger 
Cases y  7  id.,  302;  City  of  New  TorJc  v.  Milne,  11  Peters, 
102.)  There  are  many  State  regulations  which  relate  to  and 
more  or  less  affect  commerce,  but  which  are  not  regulations 
of  commerce  within  the  meaning  of  the  grant  of  power  to 
Congress.  The  cases  cited  show  instances.  It  would  be 
easy  to  suggest  many  more.  The  case  before  us  presents 
one.     The  object  of  it  is,  the  protection  and  preservation  of 
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property  and  life.  This  is  a  subject  of  great  interest  to  tlie 
State,  and  we  think  falls  appropriately  within  the  scope  of 
that  legislation  which,  under  our  system  of  government,  the 
State  ought  to  exercise,  in  preference  to  Congress. 

2.  The  law  in  question  has  been  sanctioned  and  adopted 
by  the  Congress  of  the  United  States,  unless  such  sanction 
and  adoption  has  been  withdrawn  by  some  act  of  Congress, 
passed  since  the  act  of  August  30,  1852.  This  point  was- 
expressly  decided  in  Steamship  Go,  v.  Joliffe^  2  Wallace,. 
460.  The  court  in  this  case  held  that  the  clause  of  the  con- 
stitution of  the  United  States,  containing  the  grant  to  Con- 
gress, "does  not  in  terms  exclude  the  exercise  of  any 
authority  by  the  State  to  regulate  pilots."  On  the  con- 
trary, they  say  "the  authority  of  the  States  to  regulate  the 
whole  subject,  in  the  absence  of  legislation  on  the  part  of 
Congress,  has  been  recognized  from  the  earliest  period  of  the 
government.  On  the  formation  of  the  Union,  there  were 
laws  in  force,  in  the  different  States  bordering  on  the  sea, 
for  the  regulation  of  pilots  and  pilotage,  and  at  its  first  ses- 
sion, in  1789,  Congress  passed  an  act,  adopting  the  existing 
regulations,  and  such  as  might  be  provided  by  subsequent 
legisIMixm  of  the  States.  This  case  involved  the  validity  of 
an  act  of  the  State  of  California,  which  made  it  a  misde- 
meanor for  any  person  not  having  a  license  from  the  Board 
of  Pilot  Commissioners,  created  by  the  act,  to  pilot  any  ves- 
sel in  or  out  of  the  port  by  the  way  (called  the  Heads) 
which  leads  to  and  from  the  ocean.  It  was  contended,  on 
the  argument,  that  the  act  of  Congress  of  August  30,  1852, 
was  in  conflict  with  the  provisions  of  this  State  act.  The 
court,  in  deciding  this  point,  referred  to  and  commented 
upon  the  legislation  of  Congress  from  the  act  of  1789  to  the 
act  of  1852  inclusive,  and  say:  "we  do  not  perceive  in  its 
provisions  any  intention  to  supersede  the  State  legislation 
recognized  by  the  act  of  1789,  or  any  inconsistency  with  the 
port  regulations  established  by  the  act  of  California  of  1861.'^ 
The  provisions  of  the  act  of  June  8,  1864,  and  July  13, 1866, 
are  merely  supplementary  to  the  act  of  August  30,  1852. 
Neither  of  them  purport  to  establish  regulations  for  port 
pilotage,  any  more  than  similar  provisions  in  the  act  of  Au- 
gust 30,  1852.  They  are,  therefore,  within  the. rule  estab- 
lished by  the  case  of  Joliffe^  supra. 
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In  the  face  of  this  decision,  it  can  hardly  be  expected  of 
us  that  we  should  hold  that  the  State  authorities  are  violat- 
ing the  constitution  of  the  United  States,  by  exercising  pow- 
ers, expressly  conferred  upon  them  by  the  statute  in  question, 
and  which  have  been  so  distinctly  accorded  to  the  State  by 
the  Supreme  federal  tribunal. 

It  is  also  contended  that  the  enrollment  and  coasting 
license  of  the  C.  Vanderbilt  protected  the  defendant.  Our 
opinion  is,  that  such  protection  does  not  extend  beyond 
the  vessel  licensed,  and  does  not  authorize  the  towing  of 
other  vessels.  The  charge  to  the  jury  appears  to  be  correct. 
He  having  been  employed  by  another  to  commit  a  misde- 
meanor is  no  excuse. 

The  conviction  must  be  affirmed,  and  the  record  remitted 
to  the  court  below,  with  directions  to  proceed  and  render 
judgment. 


SUPREME  COURT 

New  Yobx. 
General  Term,  1866. 


The  People  v.  Stocking. 

Hie  defendant  was  a  Supervisor  of  Erie  Connty,  and  was  indicted,  tried  and  eon- 
yicted,  of  cormption  in  office. 

It  was  charged,  in  substance,  that  the  defendant  was  a  member  of  the  Board  of  Su- 
pervisors of  the  county  of  Erie ;  that  he  procured  from  one  Taylor,  certain  specified 
articles,  for  his  own  use  and  that  said  Taylor  presented  to  said  Board  of  Super- 
viaors  an  account  against  said  county  for  such  articles,  and  other  articles  fur- 
nished to  other  persons,  for  their  use;  and  that  the  defendant,  as  one  of  the  said 
Supervisors,  well  knowing  that  the  account  was  not  a  lawful  charge  against  the 
couTity,  confederated  and  combined  with  other  members  of  the  said  board,  and 
knowingly,  corruptly,  unlawfully  and  partially  voted  that  the  said  account  be 
aUowed,  and  the  same  was  allowed  to  the  amount  of  $3,926.81,  and  that  it  was 
pAid  by  the  county.  It  was  alleged  that  said  voting  occurred  at  a  meeting  of 
th's  said  Board  of  Supervisors,  lawfully  convened,  on  the  28th  day  of  December, 
1866.  The  third  count  of  the  indictment  contained  a  similar  charge,  in  voting 
to  allow  another  account,  on  the  16th  day  of  December  of  the  same  year. 

The  point  made  by  the  counsel  for  the  defendant  is,  that  the  defendant  was  a  judi- 
cial officer,  and  that  the  matters  charged  against  him  were  judicial  acts  done  in 
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the  performance  of  his  judicial  duty ;  and  that  as  such  they  do  not  form  the 
subject  of  indictment. 

Held,  that  the  act  of  the  board  of  supervisors  in  examining,  settling  and  allowing  ac- 
counts chargeable  to  the  county,  is  a  judicial  act,  and  the  supervisors  in  exer- 
cising the  powers  conferred  upon  them  by  statute  in  this  regard,  are  not  liable 
in  any  civil  aelian,  however  erroneous  or  wrongful  their  determination  may  be : 
and  their  decision  is  binding  upon  all  parties  concerned. 

ffefdf  also,  that  supervisors  acting  as  a  board,  are  charged  and  intrusted  with  definite 
duties  and  powers,  to  be  performed  and  exercised  for  the  benefit  of  the  commu- 
nity, and  if  they  wickedly  abused,  or  fraudulently  exceeded  their  powers,  they  are 
punishable  by  indictment.  If,  in  the  language  of  this  indictment,  a  supervisor 
acting  as  a  member  of  the  board,  knowingly,  corruptly,  unlawfully  and  par- 
tially, votes  that  an  account  presented  against  the  county  as  a  county  charge,  be 
allowed  and  made  a  charge  against  the  county,  he  is  guilty  of  a  misdemeanor. 

ffeld,  also,  that  although  the  power  to  examine,  settle  and  allow  accounts  is  in  its  na- 
ture judicial,  and  that  parties  interested  are  bound  by  the  decision  iA  all  cases 
calling  for  the  exercise  of  judgment  and  discretion;  yet,  the  same  board  of  su- 
pervisors may  re-examine  an  account  once  passed  upon,  and,  in  fact,  reject  it,  or 
reduce  the  amount  first  allowed ;  and  until  the  claimant  has  received  the  order 
for  the  payment  of  his  claim,  the  board  of  supervisors  have  jurisdiction  over  it. 

The  case  of  TTie  People  v.  7^  8upervi»ort  of  Schetiectacfy  County,  S6  Barbour,  408, 
questioned,  and  the  proper  application  of  the  rule  fwnctw  officio  in  that  case 
doubted. 

The  time  and  place,  when  and  where  the  crime  was  committed,  must  be  stated  with 
certainty  in  an  indictment,  but  it  is  not  necessary  to  prove  them  on  the  trial 
as  stated,  unless  they  are  necessary  ingredients  in  the  offence,  but  in  this  case 
it  was  not  material  whether  the  crime  was  committed  on  the  28th  or  16th  of 
December,  nor  was  the  amount  of  the  account  as  allowed  material.  The  verdict 
in  this  case  was,  guilty  of  the  offence  charged  in  the  indictment,  and  the  rule 
is,  that  where  there  is  one  good  count  in  the  indictment,  and  the  verdict  is  a 
general  one  of  guilty,  the  conviction  is  to  stand. 

Lyman  K,  Bass^  district  attorney,  for  the  people. 

Oeorge  B.  Hibbard^  for  the  defendant. 

By  the  Courts  Marvin,  J.  The  defendant  was  a  saper- 
visor  of  one  of  the  wards  in  the  city  of  Buffalo,  and  a  mem- 
ber of  the  board  of  supervisors  of  Erie  county,  and  was 
indicted,  tried  and  convicted  of  corruption  in  such  office. 

The  substance  of  the  first  two  counts  in  the  indictment 
may  be  briefly  stated  thus:  that  the  defendant  procured 
from  one  Taylor  articles  (specifying  them)  for  his  own  use, 
and  that  Taylor  presented  the  account  for  such  articles,  and 
other  articles  furnished  to  other  persons,  for  their  use,  to 
the  board  of  supervisors,  to  be  examined,  settled  and  al- 
lowed as  chargeable  against  the  county;  and  that  the  de- 
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fendant,  as  one  of  the  supervisors,  well  knowing  that  the 
account  was  not  a  lawful  charge  against  the  county,  con- 
federating and  combining  with  other  members  of  the  board, 
knowingly,  corruptly,  unlawfully  and  partially  voted  that 
the  account  be  allowed,  and  that  it  was  allowed  to  the 
amount  of  $3,926.81,  and  that  it  was  paid  by  the  county. 
It  is  alleged  that  this  occurred  at  a  meeting  of  the  board, 
lawfully  convened,  on  the  28th  day  of  December,  1865. 
The  third  count  contained  a  similar  charge  of  corruption, 
in  voting  to  allow  another  account,  on  the  16th  day  of  De- 
cember. 

It  is  objected  by  the  defendant's  counsel,  that  the  defend- 
ant was  a  judicial  officer,  and  that  the  matters  charged  against 
him  were  judicial  acts  done  in  the  performance  of  his  judi- 
cial duty ;  and  that  as  such  they  do  not  form  the  subject 
of  indictment. 

Supervisors  are  required  to  meet  annually  for  the  dispatch 
of  business  ad  a  board ;  they  may  hold  special  meetings ;  and 
they  haver  power  to  adjourn  from  time  to  time. 

The  board  qf  supervisors  have  power : 

1.  To  make  orders  concerning  the  corporate  property  of 
the  county,  as  they  shall  deem  expedient. 

2.  To  examine,  settle  and  allow,  all  accounts  chargeable 
to  such  county,  and  to  direct  the  raising  of  such  sums  as 
may  be  necessary  to  defray  the  same.     (1 R.  S.,  366,  §§1,4.) 

The  authorities  are  uniform  and  consistent  in  showing 
the  law  to  be,  that  no  civil  action  can  be  maintained  against 
the  judges  of  the  superior  courts  of  general  jurisdiction, 
for  any  act  done  by  them  in  a  judicial  capacity.  {Yates 
V.  Lansing^  5  John.,  282.)  This  rule  embraces  also  all 
judges,  justices  and  magistrates  of  inferior  courts,  acting  judi- 
cially in  a  matter  within  the  scope  of  their  jurisdiction. 
(Broom  on  Parties  to  Actions,  268,  and  cases  hereinafter 
cited.) 

The  rule  also  includes  all  officers  charged  with  duties 
judicial  in  character,  calling  for  the  exercise  of  judgment 
and  decision,  acting  within  the  scope  of  the  authority  con- 
ferred upon  them ;  and  the  motive  which  influenced  the 
particular  act  or  decision,  cannot  be  inquired  into.  ( Wilson 
V.  Th£  Mayor  of  New  YorJc^  1  Denio,  599 ;  Weaver  v.  De- 
tendorf  Sfid.,  117.) 
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It  is  also  well  settled  that  no  prosecution  by  information 
or  indictment,  can  be  sustained  against  any  judge  of  a  su- 
perior court  of  record,  for  any  act  done  by  him  as  such 
judge.     This  rule  does  not  apply  to  magistrates  and  justices 
of  inferior  courts,  not  of  record,  or  other  officers,  authorized 
or  required  to  perform  special  duties  involving  discretion, 
judgment  and  decision.     Some  of  the  authorities  and  cases 
consulted,  will  be  here  referred  to,  many  of  them  cited  by 
the  learned  counsel  for  the  defendant  in  this  case.     I  have 
already  referred  to  Yates  v.  Lansing.     It  was  a  civil  action 
against  the  chancellor  to  recover  the  penalty  giveu  by  the  ha- 
beas corpus  act.     Kent,  Ch.  J.,  delivered  the  decision  of  the 
court  in  an  elaborate  and  instructive  opinion,  referring  largely 
to  the  English  authorities.     Greenbeltv.  Burnwell,  reported 
in  12  Mod.,  386  ;  1  Salk.,  396 ;  1  Lord  Raym.,  467,  is  regarded 
as  a  leading  case,  in  which  Holt,  Ch.  J.,  went  largely  into  the 
law  of  judicial  responsibility.     The  case  Is  more  fully  re- 
ported in  Raymond  than  in  Salkeld.     IJ  was  a  civil  action  to 
recover  damages  for  false  imprisonment.     The  defendants 
were  censors  of  the  college  of  physicians  in  London,  and  were 
empowered,  by  act  of  parliament,  to  inspect,  govern  and  cen- 
sure practitioners  of  physic,  so  as  to  punish  by  fine  and  im- 
prisonment.   They  convicted,  fined  and  imprisoned  the  plain- 
tiflp.    The  chief  justice  held,  and  he  seems  through  his  opinion 
to  have  regarded  it  as  essential,  that  the  censors  were  ''jus- 
tices of  record."     He  maintained  the  record  could  not  be  tra- 
versed.    The  question  of  liability  arose,  as  we  have  seen,  in 
a  civil  action^  and  the  court  coming  to  the  conclusion  that 
the  defendants  were  judges  of  record,  empowered  by  act  of 
parliament  to  judge,  and  to  do  what  they  had  done,  held 
they  were  not  liable.     The  law  now  is,  that  no  one  acting  in 
a  judicial  capacity,  within  the  scope  of  his  authority,  is  lia- 
ble to  respond  in  a  civil  actioUy  whether  the  decision  is  evi- 
denced by  record  or  not.     The  decisions  in  civil  cases  have 
no  application  to  the  present  case.  ,  Chief  Justice  Holt, 
however,  in  his  opinion,  applies  the  same  rule  of  irresponsi- 
bility to  judges  of  the  superior  courts  of  record,  in  a  suit 
by  the  King ;  that  is,  a  prosecution  by  presentment  or  in- 
dictment ;  and  he  cites  some  cases  to  show  that  it  had  been 
held,  that  judges  of  courts  of  record,  as  a  justice  of  oyer 
and  terminer,  were  not  answerable  at  the  King's  suit,  before 
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another  jndge.  Bat  there  is  nothing  in  the  opinion  of  the 
eminent  and  learned  judge,  coantenancing  the  position  that 
all  persons  acting  in  a  judicial  capacity  are  exempt  from 
prosecution  by  indictment. 

In  Miller  v.  Lease,  2  Black.,  1145,  De  Grey,  Chief  Jus- 
tice, lays  down  the  rule  in  civil  cases  very  clearly.  He 
says:  "In  all  cases  where  protection  is  given  to  the  judge, 
giving  an  erroneous  judgment,  he  must  be  acting  as  Judge. 
The  protection  in  regard  to  the  superior  courts,  is  absolute 
and  universal ;  with  respect  to  the  inferior,  it  is  only  while 
they  act  within  their  jurisdiction."  This  is  the  true  distinc- 
tion, at  this  day,  in  this  State,  as  to  the  liability  of  judges 
and  magistrates  in  civil  cases. 

Lord  Tenterden,  in  Oarnett  v.  Ferrand^  6  Barn.  &  Ores., 
611,  speaking  of  inferior  justices  acting  within  their  juris- 
diction, being  called  in  question  for  errors  of  judgment, 
states  the  reason  of  the  rule.  In  the  imperfection  of  human 
nature,  it  is  better,  even,  that  an  individual  should  occa- 
sionally suffer  wrong,  than  that  the  general  course  of  justice 
should  be  impeded  and  fettered  by  constant  and  perpetual 
restraints  and  apprehensions  on  the  part  of  those  who  are  to 
administer  it."  He  adds,  ''corruption  is  quite  another 
matter.  So,  also,  are  neglect  of  duty  and  misconduct  in 
office.  For  these,  I  trust,  there  is,  and  always  will  be,  some 
due  course  of  punishment  by  public  prosecution."  The 
counsel  for  the  defendant  in  that  case,  stated  the  law  to  be, 
that  if  a  judge  of  the  superior  court  acts  corruptly,  he  may 
be  proceeded  against  by  impea^JiTnent ;  if  of  the  inferior 
courts,  by  indictment  or  criminal  information. 

Rasselli  in  his  treatise  on  Criminal  Law,  vol.  1,  135,  et 
seq.y  educes  from  the  cases  the  general  rule :  that  the  oppres- 
sion and  tyrannical  partiality  of  judges,  justices  and  other 
magistrates,  in  the  administration,  and  under  color  of  their 
office,  may  be  punished  by  impeachment  in  parliament,  or 
by  information  or  indictment,  according  to  the  rank  of  the 
offenders,  and  the  circumstances  of  the  offence.  Thus,  if  a 
justice  of  the  peace  abuses  the  authority  reposed  in  him  by 
law,  in  order  to  gratify  his  malice,  or  to  promote  his  private 
interest  or  ambition,  he  may  be  punished  by  indictment  or 
information.  If  the  justice  has  acted  honestly  and  candidly, 
without  oppression,  malice,  revenge  or  any  bad  view  or  ill 
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intention  whatever,  thoagh  the  act  was  illegal,  the  court 
will  not  punish  him  by  the  extraordinary  coarse  of  an  in- 
formation, but  will  leave  the  party  complaining  to  the  ordi- 
nary method  of  prosecution  by  action  on  an  indictment. 
The  authorities  cited  fully  sustain  the  text.  (See  also  The 
King  v.  Borron^  8  Barn.  &  Aid.,  432.) 

The  question  is  not  one  of  jurisdiction,  nor  is  it  confined 
to  ministerial  acts,  but  if  the  oflScer  acts  from  dishonest, 
oppressive  or  corrupt  motives,  he  may  be  indicted  and  pun- 
ished. Wharton  in  his  American  Criminal  Law,  under  the 
title  of  Misconduct  in  Office,  §  2514,  states  the  law  :  '*  If 
a  public  officer,  intrusted  with  definite  powers  to  be  exer- 
cised for  the  benefit  of  the  community,  wickedly  abuses  or 
fraudulently  exceeds  them,  he  is  punishable  by  indictment, 
though  no  injurious  effects  result  to  any  individual  from 
his  misconduct." 

The  crime  consists  in  the  public  example,  in  perverting 
those  powers  to  the  purpose  of  fraud  and  wrong,  which 
were  committed  to  him  as  instruments  of  benefits  to  the 
citizen,  and  of  safety  to  public  rights.  Among  other  au- 
thorities he  cites  The  People  v.  Coon,  15  Wend.,  277,  to 
show  that  a  justice  of  the  peace  is  indictable  for  misbe- 
havior in  bis  office,  when  he  acts  partially  or  oppressively, 
or  from  malice  or  corrupt  motives.  In  that  case  Bronson, 
J.,  disposed  of  the  objection  that  a  justice  could  not  be  in- 
dicted for  an  act  done  by  him  as  justice,  by  saying  that 
there  was  nothing  in  it ;  that  whenever  justices  act  partially 
or  oppressively,  from  a  malicious  or  corrupt  motive,  they 
may  be  punished  criminally.  He  cites  numerous  authori- 
ties. See  also  The  People  v.  Denton^  Q  John.  Oases,  277, 
note  by  Kent,  J. 

The  act  of  the  board  of  supervisors  in  examining,  settling- 
and  allowing  accounts  chargeable  to  the  county,  is,  I  have 
no  doubt,  a  judicial  act,  and  the  supervisors  in  exercising 
the  powers  conferred  upon  them  by  the  statute  in  this  re- 
gard, are  not  liable  in  any  civil  action,  however  erroneous 
or  wrongful  their  determination  may  be ;  and  their  decisioii 
is  binding  upon  all  parties  concerned.  ( Weaver  v.  Deven- 
dor/,  supra;  Chase  v.  The  County  of  Saratoga,  33  Barb., 
603;    The  People  v.    The  Supervisors  of  lAvingston^   12 
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How.,  204  ;  S.  (7.,  26  Barb.,  118.)    It  is  not  necessary  to 
moltiply  aathorities. 

In  the  present  case  the  board  of  supervisors  acted  jndi- 
Giallj  in  examining,  settling  and  allowing  Taylor's  account. 
The  supervisors  acting  as  a  board,  were  charged  and  in- 
tnisted  with   definite  duties  and  powers,  to  be  performed 
and  exercised  for  the  benefit  of  the  community,  and  if  they 
wickedly    abused,  or  fraudulently  exceeded  thes'^  powers, 
they  are  punishable  by  indictment.     If,  in  the  language  of 
this  indictment,  such  supervisor  acting  as  a  member  of  the 
board,    knowingly,  corruptly,   unlawfully   and    partially, 
votes  that  an  account  presented  against  the  county  as  a 
connty  charge,  be  allowed  and  made  a  charge  against  the 
county,  he  is  guilty  of  a  misdemeanor,  and  may  and  should 
be  indicted,  tried,  convicted  and  punished.     He  has  per- 
verted the  power  conferred  upon  him  for  the  public  good, 
to  purposes  of  fraud  and  wrong ;  he  has  act^d  from  corrupt 
motives,  and  he  is  not  beyond  the  reach  of  punishment. 
Concurring  in  the  sentiments  expressed  by  Lord  Tenterden, 
let  us  trust  that  there  always  will  be  some  due  course  of 
punishment  by  prosecution,  for  corruption,  neglect  of  duty 
or  misconduct  in  office. 

If  there  is  no  other  objection  to  this  conviction,  it  should 
stand,  and  the  judgment  upon  it  should  follow. 

It  appears  from  the  evidence  that  the  annual  meeting  of 
the  board  of  supervisors,  commenced  October  3,  1865  ;  that 
it  adjourned  sine  die,  December  16  ;  that  on  14th  or  16th  of 
December,  Martin  Taylor  presented  several  bills  and  ac- 
counts against  the  ''Erie  county  board  of  supervisors." 
They  were  very  general,  as  thus :  To  stationery  furnished  to 
October  1,  $1,277.40;  to  fifty  gold  pens  and  gold  holders, 
$900.     They  were  examined  and  allowed,  to  the  amount  of 
$6,130.81,  the  defendant  voting  for  their  allowance.     The 
board  was  again  convened,  and  was  in  session  December  38. 
The  accounts  were  again  brought  before  the  board  by  Tay- 
lor, it  having  been  alleged  that  there  were  some  irregular- 
ities in  the  presentation  and  allowance  of  the  accounts  of 
the  15th  of  December.     The  objection  was  now  taken  by 
some  of  the  supervisors  that  their  power  as  a  board  was  ex- 
hausted by  the  previous  action.     The  defendant  maintained 
the  contrary,  and  the  board  so  decided,  and  proceeded  to 
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examine  and  settle,  and  allow  the  account.  The  sum  now 
allowed  was  $8,921.81.  The  defendant  voted  for  the  allow- 
ance. Upon  these  facts  appearing  upon  the  trial,  the  posi- 
tion was  taken  by  the  defendant's  counsel  that  the  defendant 
could  not  be  convicted  for  his  act  of  the  28th  of  December, 
for  the  reason  that  the  board  had  no  jurisdiction  in  the 
premises,  having  exhausted  all  its  power  by.  the  action  on 
the  16th.  The  district  attorney  insists,  among  other  posi- 
tions, as  an  answer  to  this  ^position,  that  the  action  of  the 
board  on  the  16th  December,  was  without  jurisdiction,  and, 
therefore,  void. 

I  have  examined  the  statute  referred  to,  and  am  satisfied 
that  the  board  had  jurisdiction  of  the  account  on  the  16th 
December,  and  that  the  decision  then  made  was  binding 
upon  the  parties  —  Taylor  and  the  county.  But  it  does  not, 
in  my  judgment,  follow  that  the  action  of  the  board  on  the 
28th  December, .was  void  for  want  of  jurisdiction  ;  nor  will 
it,  in  my  opinion,  if  we  should  hold  that  the  power  of  the 
board  was  spent  by  its  action  on  the  16th  December,  follow 
that  the  defendant  could  not  be  convicted  for  his  corrupt 
act  in  voting  for  the  account  on  the  28th  December. 

It  is  undoubtedly  a  general  rule,  that  a  special  power 
conferred  upon  oflScers  or  other  persons,  affecting  the  inter- 
ests or  rights  of  others,  can  only  be  exercised  once.  When 
the  officers  or  body  upon  whom  the  power  is  conferred, 
have  executed  the  power,  the  authority  ceases,  and  the 
power  becomes  functus  officio.  It  is  this  rule  which  the 
counsel  for  the  defendant  invokes. 

I  think  it  is  not  applicable  to  this  case.  The  only  case 
cited  which  may  perhaps  be  fairly  claimed  as  in  point,  is 
The  People  v.  The  Supeimsors  of  Schenectady  County^  35 
Barb.,  408.  In  this  case  Justice  Potter  delivered  an  able 
and  elaborate  opinion.  He  has  not  entirely  satisfied  me 
that  he  properly  applied  the  vxile functus  officio  to  the  case. 
The  board  of  supervisors  on  the  10th  day  of  December,  by 
a  resolution,  apportioned  to  the  several  towns  and  wards  in 
the  county,  the  amount  of  county  charges  that  had  been 
audited,  according  to  the  value  of  the  real  and  personal  es- 
tate in  the  towns,  etc.,  as  apportioned  and  equalized  by 
them.  The  next  day  the  board,  by  a  resolution,  reconsid- 
ered the  resolution  of  the  previous  day,  and  by  another 
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resolution  again  apportioned  and  equalized  the  assessments 
of  value  in  the  towns  and  wards,  upon  a  new  and  different 
basis.  Each  proceeding  was  strongly  opposed,  and  each 
party  moved  for  a  mandamus  to  compel  the  board  to  per- 
form the  ministerial  duty  of  attaching  the  warrants  for  the 
collection  of  the  taxes.  The  court  held,  that  the  proceed- 
ings on  the  10th  December  were  valid,  and  that  the  board 
on  that  day  exhausted  its  authority  under  the  statute,  and 
that  it  had  no  power ^to  reconsider,  review,  revise  and  an- 
nul their  own  judicial  action,  when  it  had  been  once  legally 
exercised.  The  parties  who  were  int^t^sted  in  maintaining 
the  proceedings  of  the  16th  December,  insisted  upon  their 
rights  in  the  decision  then  made.  I  have  looked  into  the 
authorities  cited  by  the  learned  judge,  ^nd  it  may  aid  us  in 
coming  to  a  correct  conclusion,  to  bring  some  of  them  into 
present  view.  In  Jermaine  v.  Waggervei^  and  others^  1  Hill, 
279,  the  power  of  the  canal  commissioners,  under  the  act, 
was  special  and  restricted.  It  was  exercised  by  an  exami- 
nation, surveys  and  estimates,  and  the  adoption  of  a  plan. 
After  the  work  of  construction  had  proceeded  several  years, 
the  commissioners  modified  the  plan  in  one  particular,  to  the 
injury  of  the  plaintiff  when  carried  into  effect.  The  court 
very  properly  applied  the  rule  functus  officio^  remarking 
that  the  commissioners  having  once  passed  the  question, 
their  powers  were  at  an  end ;  that  their  powers  were  quasi 
judicial ;  that  the  adoption  of  a  specific  plan  was  but  another 
name  for  the  rendition  of  a  judgment  by  a  court  of  limited 
jnrisdictign  ;  that  such  a  step  was,  in  its  nature,  irrevocable, 
and  incapable  of  modification  ;  that  it  should,  above  all,  be 
so  held,  after  it  had  been  acted  upon  and  purchases  made, 
or  some  valuable  interests  acquired  in  reference  to  it. 

Some  of  the  cases  referred  to,  relate  to  the  action  of 
courts  or  judicial  officers,  acting  under  special  or  limited 
powers ;  some  of  them  to  the  action  of  boards  of  supervi- 
sors under  a  special  authority,  as  in  the  case  of  The  People 
V.  Araes^  19  How.,  661.  The  board  had  authority,  by  stat- 
ute, to  limit  the  number  of  superintendents  of  the  poor  to 
one.  The  board  exercised  the  authority,  and  reduced  the 
number  to  one,  and  in  a  subsequent  year  voted  to  raise  the 
number  to  three. 

The  cases  where  the  rule  we  are  considering  has  been  ap^ 
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plied,  are  numerous,  and  Justice  Potter  has  cited  many  of 
them. 

In  all  the  cases,  some  right  had  been  acquired  by  the  de- 
cision, and  the  party  beneiicially  interested  has  resisted  any 
subsequent  action  of  the  court,  officer  or  body  authorized  to 
decide,  by  which  the  parties'  interest  should  be  changed  or 
modified ;  and  the  question  has  invariably  arisen  in  consid- 
ering such  claims,  and  whether  it  has  been  affected  by  any 
subsequent  action  of  the  court,  or  offi<}er  or  body  authorized 
by  the  statute  to  decide,  and  in  the  absence  of  any  authority 
to  reconsider  or  revi^the  decision,  I  certainly  doubt,  as  ta 
the  proper  application  of  the  principle  in  the  case  of  The 
People  V.  The  Supervisors  qf  Schenectddy  County.  It  may 
be  that  when  the  board  had  once  exercised  the  power  of  ap- 
portioning the  tax  as  seemed  to  them  equitable  and  just, 
under  the  power  conferred  by  the  act  of  1888,  ch.  314,  §  1, 
the  power  was  at  an  end.  The  power  was  in  its  nature 
judicial,  and  the  act  of  apportionment  was  u  decision  in 
which  each  town  and  ward  was  interested.  It  is^  neverthe- 
less, a  stringent  application  of  the  rxile/uncttis  officio  to  say 
that  the  board,  during  the  same  sitting,  cannot  reconsider 
its  action.  The  meeting  of  the  supervisors  is  ''for  the  dis- 
patch of  business  as  a  board."  It  is  agreed  that  some  of 
their  powers  are  legislative,  some  ministerial,  and  some 
judicial  or  qtiasi  judicial.  I  agree  that  the  power  to  ex- 
amine, settle  and  allow  accounts  is  in  its  nature  judicial,  and 
that  parties  interested  are  bound  by  the  decision  in  all  case& 
calling  for  the  exercise  of  judgment  and  discretion*;  but,  ia 
my  opinion,  the  same  board  of  supervisors  may  re-examine 
an  account  once  passed  upon,  and,  in  fact,  reject  it,  or  re- 
duce the  amount  first  allowed.  The  claimant  acquires  na 
fixed  right  until  the  final  action  of  the  board  upon  his  claim  ; 
and  until  he  has  received  the  order  for  the  payment  of  his 
claim,  the  board  has  jurisdiction  over  it. 

Such,  I  understand,  has  been  the  constant  practice  of 
boards  of  supervisors.  Suppose  an  account  has  been  allowed 
and  the  same  board  becomes  satisfied  that  it  has  no  founda- 
tion in  justice ;  that  it  should  not  have  been  allowed,  or  only 
a  part  of  it ;  can  it  be  that  this  same  body,  met  for  the  dis- 
patch of  business,  cannot  reconsider  their  act,  and  do  justice 
between  the  claimant  and  the  county?     If  they  cannot  re- 
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consider  their  decisions  touching  accounts,  then  the  disal- 
lowance of  an  account  must  be  final.  Having  acted  once 
upon  the  account,  that  is  the  end  of  the  matter,  and  no  sub- 
sequent board  can  examine  and  allow  it.  It  is  to  be  ob- 
served that  the  power  '^  to  examine,  settle  and  allow  accounts 
chargeable  against  the  county,"  is  very  general.  It  is  a 
power  in  constant  exercise  by  the  board  during  its  meeting. 
The  exercise  of  it  constitutes  the  principal  business  of  the 
board.  The  meeting  may,  and  usually  does,  continue  for 
weeks.  These  accounts  are  usually  referred  to  committees, 
charged  with  the  duty  of  examining  them,  and  reporting 
upon  them.  The  accounts  against  the  county  must  be  passed 
upon,  and  the  aggregate  of  the  accounts  allowed  be  ascer- 
tained, before  the  board  can,  with  proper  intelligence,  ^'di- 
rect the  raising  of  the  sums  necessary  to  defray  the  same." 

We  are  clearly  of  the  opinion  that  the  action  of  the  board 
of  supervisors  touching  the  examination,  settlement  and 
allowance  of  accounts  against  the  county,  is  under  the  con- 
trol of  the  board  during  its  meetings  for  the  dispatch  of 
business  as  a  board,  and  that  it  may  revise  and  correct  its 
proceedings,  and  it  is  the  final  action  of  the  board  that  is 
binding  upon  the  parties  claimant  and  the  county.  Arbitra- 
tors have  full  control  over  the  award  until  it  is  published. 
(Russ.  Arb.,  237.  See  as  to  a  referee  in  a  civil  action, 
AyravU  v.  SacJcett^  17  How.  Pr.,  607.) 

If  we  should  come  to  the  conclusion  that  the  action  of 
the  board  on  the  16th  December,  upon  Taylor's  account  was 
final,  and  that  the  board  had  no  jurisdiction  to  re-examine 
it,  we  should  still  be  of  the  opinion  that  the  defendant  could 
be  properly  convicted  for  his  corrupt  act  on  the  28th  De- 
cember. 

What  is  this  case  ?  The  defendant  was  a  supervisor — an 
officer  charged  with  duties  and  trusts,  and  clothed  with 
powers  of  great  importance  to  the  public.  In  executing 
those  duties  and  powers  he  acts  corruptly.  He  is  faithless 
to  his  trust.  He  unites  in  actts  tending  to  defraud  the  pub- 
lic, and  by  which  the  public  is  defrauded.  He  acts  as  a 
supervisor.  When  arraigned  for  his  corrupt  acts,  can  he 
be  heard  to  say,  true,  my  acts  were  unlawful,  partial  and 
corrupt,  and  I  was  acting  in  my  official  capacity  as  super- 
visor, but  the  body  of  which  I  was  a  member,  composed  of 
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supervisors  like  myself,  and  acting  as  such,  bad  no  jurisdic- 
tion in  the  matter  upon  which  we  acted,  because  it  had  by 
its  previous  action  of  the  like  characted,  not  mentioned  in 
the  indictment,  exhausted  its  authority  !  Taylor  submitted 
the  account  on  the  28th  December,  and  the  board  again  took 
it  up  and  acted  upon  it,  having  first  decided  that  it  had 
jurisdiction.  There  is  no  law  or  reason  for  the  position  that 
the  supervisors  were  not  liable  for  their  corrupt  acts  on  the 
28th  December.  The  crime  consists  of  acting  corruptly  as 
supervisors  —  official  corruption  —  misconduct  in  office.  It 
is  not  essential  that  the  board  or  officer  should  have  juris- 
diction of  the  subject  matter  upon  which  it  or  he  acts.  If 
the  officer  wickedly  abuses,  or  fraudulently  exceeds  his 
powers,  he  is  punishable  by  indictment. 

It  is  not  essential  that  any  injurious  effects  should  result 
to  individuals  from  the  misconduct  of  the  officer.  (Whar- 
ton's Am.  Cr.  L.,  2614.) 

If  the  board  of  supervisors  act  without  jurisdiction,  their 
decision  will  not  be  binding  upon  the  parties  intended  to  be 
affected  by  the  act.  {Chemung  Canal  Bank  v.  TTie  Boarct 
of  Supervisors  of  Chemung^  5  Denio,  517;  The  People  v. 
Lawrence^  6  Hill,  244. ) 

But  the  fact  that  the  board  exceeded  its  powers  will 
constitute  no  defense  for  the  supervisor,  whose  act  as 
supervisor  proceeded  from  corrupt  and  wicked  motives. 

We  think  the  defendant  was  properly  convicted  under 
the  two  first  counts  in  the  indictment,  assuming  that  they 
are  to  be  limited  and  confined  to  his  act  on  the  28th  De- 
cember. 

But  why  so  limit  these  counts  i  The  proof  on  the  trial 
showed  the  votes  of  the  defendant  on  the  16th  December^ 
when  Taylor's  accounts  were  first  examined,  settled  and  al- 
lowed, at  an  amount  larger  than  was  allowed  on  the  20th 
December.  No  question  is  made  as  to  jurisdiction  on  the  16th 
December.  Why  not  apply  these  counts  to  the  act  of  the 
defendant  on  the  16th  instead  of  the  28th  December?  It  is 
a  rule  that  time  and  place,  when  and  where  the  crime  was 
committed,  must  be  stated  with  certainty  in  the  indictment, 
but  it  is  not  necessary  to  prove  them  on  the  trial  as  stated, 
unless  they  are  necessary  ingredients  in  the  offence.  (Arch. 
Cr.  PL,  40,  41.) 
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In  this  case  it  was  not  material  whether  the  criuie  was 
committ»?d  on  the  28th  or  16th  December,  nor  was  the  amount 
of  the  account  as  allowed  material.  In  short,  the  evidence 
of  the  defendant's  act  on  the  16th  December,  proved  every 
material  averment  in  the  two  first  counts. 

Again,  there  was  a  third  count,  charging  the  like  corrup- 
tion in  voting  on  the  16th  December,  in  favor  of  an  account 
presented  by  John  McNamara,  for  spirituous  liquors  fur- 
nished to  the  supervisors.  The  verdict  is  guilty  of  the  of- 
fence charged  in  the  indictment.  This  is  a  general  verdict 
of  guilty.  The  rule  is,  that  where  one  count  in  the  indict- 
ment is  good,  and  the  verdict  is  guilty,  the  conviction  is  to 
stand.     (See  Ouenther  v.  The  People,  24  N.  T.  Rep.,  100.) 

There  was  no  error  committed  upon  the  trial,  and  the 
conviction  must  stand. 


COUET  OF  APPEAIS. 

New  York,  1870. 


Mauber  V.  The  People. 

Where  a  statute  provides  that  no  person  indicted  for  a  felony  can  be  tried,  unless  he 
be  personally  present,  it  is  essential  for  the  defendant  to  be  present  during  the 
whole  of  his  trial,  and  neither  he  or  his  counsel,  can  by  consent  or  otherwise, 
waive  such  presence  so  as  to  make  the  trial  legal,  if  conducted  in  bis  absence. 

So  where  the  defendant's  trial  had  proceeded  so  far  as  that  the  jury  had  retired  to 
deliberate  upon  their  verdict,  and,  before  verdict,  they  returned  into  court  and 
received  instructions  from  the  judge,  in  the  absence  of  the  defendant :  Jleld, 
that  such  instructions  were  a  part  of  the  trial  and  the  statute  forbade  their  be- 
ing  given  in  the  absence  of  the  accused ;  therefore  the  judgment  must  be  re- 
versed. 

Bdd,  further,  that  by  no  consent  of  the  accused  or  of  his  counsel,  can  an  indictment 
for  a  fdony  be  lawfully  tried  in  the  absence  of  the  defendant,  for  tlie  reason 
that  the  statute  forbids  it. 

C.  p.  Hoffmariy  for  the  prisoner. 

JK  B.  FenUm,  district-attorney,  for  the  people. 

Grover,  J.    ThV  statute  (2  R.  S.,  759,  §  13,  Edmond's 
Edition),  provides  that  no  person  indicted  for  any  felony 
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can  be  tried,  unless  he  be  personally  present  during  such 
trial.  The  personal  presence  of  the  defendant  during  his 
trial  being  thus  made  essential  by  statute  to  the  legality  of 
the  trial,  it  is  manifest  that  neither  he  or  his  counsel,  can  by 
consent  or  otherwise,  waive  such  presence  so  as  to  make  the 
trial  legal,  if  conducted  in  his  absence. 

The  clause,  *^  during  such  trial,"  as  used  in  the  statute, 
includes  all  proceedings  had  in  impanelling  the  jury,  the 
introduction  of  evidence,  the  summing  up  of  counsel,  and 
the  charge  of  the  court  to  the  jury,  receiving  and  recording 
the  verdict.  In  all  these  proceedings,  the  legislature  has 
deemed  the  presence  of  the  accused  essential  to  the  attain- 
ment of  justice  and  the  protection  of  the  innocent.  The 
charge  of  the  court  to  the  jury  includes  all  instructions  of 
the  court  to  the  jury  upon  points  of  law,  and  all  comments 
upon  the  evidence.  Those  familiar  with  trials  for  crime 
must  be  aware  that  the  presence  of  the  accused  is  quite  as 
necessary  and  important  to  him  during  the  latter  as  the 
former.  The  charge  may  all  be  given  at  one  time,  before 
the  jury  retire  for  deliberation  upon  their  verdict ;  or  after 
they  retire  they  may  request  further  instructions  upon  the 
law,  or  information  as  to  the  testimony,  and  for  this  pur- 
pose return  into  court,  as  in  the  present  case.  Any  farther 
communication  made  by  the  court  to  the  jury  is  a  part  of 
the  charge,  and  will  influence  the  verdict  quite  as  much,  if 
not  more,  than  the  instructions  given  before  the  jury  retired 
from  the  bar  in  the  first  instance.  It  is  equally  essential 
that  the  accused  should  be  present,  and  the  statute  requires 
such  presence,  during  the  former  equally  with  the  latter.  It 
makes  no  difference  that  the  communications  consist  only 
of  answers  given  by  the  court  to  questions  proposed  by  the 
jurors.  If  such  questions  relate  only  to  the  law,  the  an- 
swers thereto  are  subject  to  exceptions  in  like  manner  as  any 
legal  instructions  given  in  any  part  of  the  charge.  If  the 
questions  relate  to  the  evidence,  it  is  equally  important, 
that  the  accused  have  the  opportunity  of  correcting  any 
errors  in  the  answers,  or  of  calling  the  attention  to  other 
parts  of  the  evidence  explanatory  thereof,  or  that  may 
modify  its  effect.  These  considerations  show  the  import- 
ance  of  the  right  secured  by  the  stattlte  to  the  accused, 
which  scarcely  requires  any  argument.     The  real  and  only 
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qaestion  here,  whether  commanications  made  by  the  court 
to  the  jury,  after  they  have  once  retired  to  deliberate  upon 
their  verdict ;  answering  queslions  proposed  by  the  jury, 
which  relate  to  the  case,  and  have  a  bearing  upon  the  ver- 
dict to  be  rendered,  are  a  part  of  the  charge,  and  conse- 
quently a  proceeding  upon  the  trial  within  the  meaning  of 
the  statute.  If  a  part  of  the  charge,  it  is  clear  it  is  a  pro- 
ceeding upon  the  trial.  The  right  of  the  defendant  to  take 
exception  to  any  legal  proposition  thus  given,  shows  that 
it  is  a  proceeding  upon  the  trial ;  as  it  is  only  upon  the  trial 
that  exceptions  can  be  taken  to  the  ruling  of  the  court  upon 
legal  propositions.  (2  R.  S.,  760,  §  21.)  As  the  instruc- 
tions were  a  proceeding  in  the  trial,  the  statute  forbade 
their  being  given  in  the  absence  of  the  accused.  The 
presence  of  his  counsel  at  the  time,  and  his  failure  to  object, 
was  no  waiver.  By  no  consent  of  the  accused,  or  of  his 
counsel,  can  an  indictment  for  a  felony  be  lawfully  tried  in 
his  absence,  for  the  sufficient  reason,  that  the  statute  for- 
bids it. 

In  Cancemi  v.  The  People^  18  N.  Y.,  128,  it  was  held  by 
this  court,  that  the  consent  of  the  defendant  to  be  tried  by  a 
jury  of  eleven,  and  be  bound  by  their  verdict,  was  wholly 
invalid,  and  that  a  judgment  against  him,  based  upon  such 
verdict,  must  be  reversed,  for  the  reason  that  the  tribunal 
thus  constituted  had  no  jurisdiction.  The  like  reason  is  ap- 
plicable to  the  present  case.  The  court  has  no  jurisdiction 
for  felony  unless  the  accused  be  present.  It  is  a  familiar 
maxim  that  consent  will  not  confer  jurisdiction,  although  it 
is  a  sufficient  answer  to  an  error  committed  in  its  exercise. 

It  is  urged  by  the  counsel  for  the  people,  that  the  objec- 
tion is  unavailing,  for  the  reason  that  the  accused  was  not 
prejudiced  by  the  communications  made  to  the  jury.  A 
sufficient  answerto  this  is,  that  this  is  not  established.  It 
may  well  be  that  the  accused,  if  present,  would  have  been 
able,  by  calling  attention  to  other  portions  of  the  testimony, 
to  have  produced  an  impression  upon  the  jury  favorable  to 
himself.  Of  this  opportunity  he  was  deprived.  But  the 
fact,  if  established,  would  be  no  answer  to  the  objection. 
Any  instructions  or  information  given  by  the  court  to  jury, 
having  a  tendency  to  influence  the  verdict,  is,  within  the 
statute,  a  proceeding  upon  the  trial,  and  this  is  prohibited 
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unless  the  accused  be  present.  A  trial,  wholly  or  in  part, 
conducted  in  his  absence  is  illegal,  and  he  has  an  absolute 
right  to  a  reversal  of  the  judginent,  and  to  a  ne^  trial.  This 
disposes  of  the  case,  and  renders  an  examination  of  the 
other  questions  discussed  unnecessary. 
The  judgment  must  be  reversed,  and  a  new  trial  ordered. 

All  the  judges  concurring,  judgment  reversed  and  new 
trial  ordered. 

■ 

Note.  —  Section  18,  of  the  Revised  Statutes,  io  force  at  the  time  of  the  trial 
of  the  defendant  in  the  foregoing  action,  reads  : 

"  No  person  indicted  for  any  felony  can  be  tried,  unless  he  be  personally 
present  during  such  trial  ;  nor  can  any  person  indicted  for  any  other  offence  be 
tried,  unless  he  be  present  either  personally  or  by  his  attorney  duly  authorized 
for  that  purpose.  And  every  person  indicted  shall  be  admitted  to  make  any  law- 
ful proof  by  competent  witnesses  on  oath,  or  by  lawful  testimony." 

The  Code  of  Criminal  Procedure  re-enacts  the  above  pre-existing  statute  a» 
follows  : 

"  %  856.  If  the  indictment  be  for  a  misdemeanor,  the  trial  may  be  had  in  the 
absence  of  the  defendant,  if  he  appear  by  counsel ;  but  if  the  Indictment  be  for 
a  felony,  the  defendant  must  be  personally  present"  Ed. 
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New  Tokk,  1871. 


MoGary  v.  The  People. 

This  was  a  trial  where  the  defendant,  in  the  indictment,  was  charged  with  arson  in 
the  third  degree. 

The  defendant  was  accused  of  setting  fire  to  and  burning,  "  a  certain  building  erected 
for  the  manufacturing  of  woolen  goods,  and  belonging  to  the  Phanix  MUU  Com- 
pany, a  corporation  duly  organized  under  the  statute  of  the  State  of  New  York 
as  a  manufacturing  company. 

On  the  trial,  the  prosecution  gave  in  evidence  a  certificate  of  corporation,  under  the 
general  laws  of  the  State,  of  a  company  by  the  name  of  **  The  Phoeniz  Hills  of 
Seneca  Falls,"  and  under  objection,  evidence  was  received  showing  that  the  com* 
pany  named  in  the  certificate  was  "  generally  known  in  the  community  and  in 
business  transactions  as  the  Phoenix  Mills  Company." 

Evidence  was  also  given,  on  the  trial,  to  prove  that  the  building,  on  the  night  in 
question,  was  in  the  process  of  constrnction — not  completed  —  and  was  but 
slightly  injured  by  the  fire. 

Meldf  First.  That  no  allegation  which  is  descriptive  of  the  identity  of  that  which  ia 
essential  to  the  charge  in  the  indictment  can  be  rejected,  and  the  name  of  the 
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person  in  whom  the  property,  which  is  the  subject  of  the  charge,  is  laid,  or  on 
whom  the  offence  is  stated  to  have  been  committed,  must  be  proved  according 
to  the  indictment,  and  a  misnomei'  is  usually  fatal. 

Edd.  Second.  That  a  corporation  cannot,  except  as  authorized  by  law,  change  its 
own  name,  either  directly  or  by  user,  nor  can  it  be  known  by  two  names.  The 
proof  of  the  name  of  the  owner  devolved  upon  the  prosecution  and  in  this  case 
there  was  a  fatal  variance. 

Eeldy  Third.  That  a  building  is  a  fabric  or  edifice  constructed  for  use,  and  to  €reet, 
when  used  in  connection  with  a  house,  or  church,  or  factory,  is  to  build ;  and 
neither  can  be  said  to  be  erected  until  they  are  built,  completed. 

Francis  Kernan^  for  the  prisoner. 

William  0.  SazeUon  (district  attorney),  for  the  people. 

Allen,  J.  The  misnomer  of  the  corporation  owning  the 
property  which  was  the  subject  of  the  arson,  was  not  the 
result  of  ignorance  of,  or  inability  to  learn  its  true  name. 
It  had  become  incorporated,  only  about  eighteen  months  be- 
fore the  indictment  was  found,  and  the  certificate  of  corpo- 
ration was  of  record  in  the  clerk's  office  of  the  county,  and 
accessible  to  the  grand  jary  and  prosecuting  officer. 

The  record  evidence  of  the  existence  of  the  corporation, 
giTen  upon  the  trial,  and  then  supposed  to  be  necessary  in 
support  of  the  indictment,  would,  had  it  been  produced  be- 
fore the  grand  jury,  have  prevented  the  mistake,  and  avoided 
the  very  serious  and  embarrassing  question  now  presented. 

It  is  conceded  that  the  averment  of  ownership  of  the  prop- 
erty injured  was  a  necessary  and  substantial  part  of  the  in- 
dictment, and  that  without  it  the  indictment  would  have 
been  defective.  It  is  material,  in  an  indictment  at  common 
law  for  arson,  that  the  ownership  of  the  house  should  be 
correctly  stated,  so  as  to  show  it  to  be  the  house  of  another, 
and  an  indictment  omitting  to  state  whose  house  it  was  is 
not  sufficient.  (1  Russ.  on  Crimes,  664.)  The  allegation  an 
to  the  ownership  of  the  property  cannot  be  rejected  as  sur- 
plusage, as  wa^  properly  done  in  United  States  v.  Howard, 
3  Sumner,  12.  Many  of  the  reported  cases  have  turned 
upon  very  nice  questions  as  to  the  ownership  of  the  prop- 
erty the  subject  of  crime,  but  all  agree,  that  the  name  of  the 
owner  must  be  carefully  stated.  The  name  of  the  person 
whose  property  has  been  injured  is  matter  of  discription. 
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and  must  be  i)roved  as  laid.  (Roscoe's  Cr.  Ev.,  95;  ib., 
388.) 

No  allegation  wliich  is  descriptive  of  tbe  identity  of  that 
which  is  essential  to  the  charge  in  the  indictment  can  be 
rejected,  and  the  name  of  the  person  in  whom  the  property 
which  is  the  subject  of  the  charge  is  laid,  or  on  whom  the 
oflfence  is  stated  to  have  been  committed,  must  be  proved  ac- 
cording to  the  indictment.     (2  Russ.  on  Crimes,  788,  789.) 

The  averment  of  ownership  is  connected  with  the  charge 
and  must  be  proved,  and  as  a  general  rule  the  name  of  the 
party  whose  existence  is  essential  to  the  charge  must  be 
proved  in  conformity  to  the  indictment,  and  a  misnomer  is 
usually  fatal.  (2  Russ.  on  Crimes,  796 ;  1  id.,  857 ;  2  Stark. 
Ev.,  65,  part  4.) 

These  general  principles  are  not  denied ;  but  another  rule 
was  invoked  in  support  of  the  conviction,  by  the  applica- 
tion of  which  the  accused  was  convicted  at  the  sessions,  to 
wit,  that  the  owner  of  the  property  may  be  named  and  de- 
scribed by  his  true  name,  or  by  that  by  which  he  is  generally 
called  and  known.  A  prosecutor  may  J^e  described  by  the 
name  he  has  assumed,  or  that  by  which  he  is  generally  known, 
although  such  names  are  not  the  true  or  baptismal  names 
of  the  person.  An  individual  can  by  user  assume  or  acquire 
a  name  by  which  he  can  contract,  and  sue  and  be  sued.  As 
in  Jiex  V.  Norton^  R.  &  R.,  510,  the  prosecutrix  had  been 
called  and  known  by  the  name  of  Mary  Johnson,  and  by  no 
other  name  for  five  years;  and  in  Att'y-GenH  v.  HawkeSj 

1  Tyrwhitt,  3,  the  individual  had  dropped  his  middle  name 
of  Tyrrell  and  signed  his  name  Thomas  Dabbs,  and  was 
known  by  that  name.  In  these  cases,  and  in  the  other  cases 
in  which  the  rule  has  been  applied,  the  new  name  has  been 
so  assumed  and  used  by  the  individual,  or  applied  to  him  by 
the  general  public,  as,  if  not  to  have  taken  the  place  of  the 
true  name,  at  least  to  have  become  equally  common  as  de- 
signating and  identifying  the  person  intended. 

In  the  cases  cited  a  misnomer  could  not  have  been 
pleaded  in  abatement  in  an  action  for  or  against  the  indi- 
viduals by  their  new  and  assumed  names.     (See  SulTs  case^ 

2  Leach,  861 ;  Hex  v.  Timmins,  7  C.  &  P.,  499.) 
Assuming  that  a  corporation  may  take  and  have  a  name 

other  than  that  by  which  it  is  created,  the  evidence  is  very 
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Blight  of  any  such  change  of  name  here.     Had  the  corpora- 
tion been  sued  by  the  name  given  it  in  the  indictment,  a 
replication  to  a  plea  of  misnomer  in  abatement,  that  it  was 
known  as  well  by  one  name  as  the  other,  would  hardly 
have  been  sustained  by  the  evidence.     At  most  the  evidence 
was  not  conclusive,  and  should  have  been  submitted  to  the 
jury,  as  in  Heg.  v.  Evans ^  8  C.  &  P.,  765,  as  a  question  of 
fact,  and  not  decided  by  the  court  as  a  question  of  law. 
But  thft  more  important  question  is  whether  a  corporation 
created  and  existing  under  the  laws  of  this  State  can,  in 
legal  proceedings,  be  known  by  two  names.     That  it  would 
have  been  proper  to  aver  the  ownership  of  the  property  by 
the  true  name  is  not  denied,  and  if  the  conviction  is  sus- 
tained, it  will  follow  that  the  corporation  may  have  two 
names,  by  either  of  which  it  may  be  known  and  called  in 
legal  proceedings  indifferently.     It  is  well  settled  that  cor- 
porations may  claim  the  benefit  of  contracts,  grants,  devise 
and  bequests,  although  not  described  and  named  with  entire 
accuracy,  and  in  ascertaining  the  intent  of  the  contracting 
parties  and  testators,  evidence  is  proper  to  show  by  what 
name  the  corporation  was  generally  known  and  called  by 
the  parties,  and  this  with  a  view  to  ascertain  the  intent. 
The  evide«ce  is  given  upon  the  same  principle  that  evidence 
is  given  to  show  in  what  sense  particular  terms  are  used  iti 
a  will  or  other  instrument.     These  cases,  however,  do  not 
aid  in  resolving  the  question  before  us.     The  only  means  of 
identifying  a  corporation  aggregate  is  by  the  name.     The 
members  are  liable  to  change,  and  can  only  be  known  by  its 
name.     The  prosecutor  here  very  properly  gave  the  record 
evidence  of  the  creation  of  the  corporation,  but  was  forced  to 
explain  his  own  record  by  parol,  and  show  that  another  cor- 
poration, a  corporation  under  a  different  name,  had  taken  the 
place  of  that  originally  incorporated.     His  evidence  was  not 
in  answer  and  to  avoid  the  effect  of  evidence  given  by  the  ac- 
cused, but  to  get  rid  of  a  record  put  in  evidence  by  himself 
and  necessary  to  his  case.    The  prosecutor  conceded  the  ne- 
cessity of  proving  the  identity  of  the  corporation,  and  as  that 
did  not  result  from  the  identity  of  the  names  he  sought  to 
establish  it  by  reputation. 

A  corporation    cannot,   except    as   authorized   by  law, 
change  its  own  name,  either  directly  or  by  user.    {Queen  v.. 
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Registrar,  10  Q.  B.,  839.)  It  cannot  do  such  an  act  for 
itself,  neither  can  the  pnblic  give  it  a  name  other  than  that 
of  its  creation,  that  is,  a  name  by  which  it  can  be  recognized 
in  judicial  proceedings. 

A  corporation  may,  very  likely,  so  adopt  a  name,  in  the 
transaction  of  its  business,  as  to  be  made  liable  in  its  true 
name  upon  transactions  in  its  assumed  name;  but  it  must 
then  be  sued  by  its  true  name. 

A  distinction  may  exist  between  an  ancient  corpt)ration, 
one  existing  by  prescription,  and  a  modern  corporation,  one 
created  by  charter.  It  is  possible  that  the  former  may  have 
a  special  name  by  user ;  but,  in  this  State,  we  liave  no  cor- 
porations save  those  created  by  law,  and  a  corporation  cre- 
ated within  memory  can.  regularly  have  but  one  name  ; 
(Bac.  Ab.,  Corporations,  c.  3) ;  and,  in  all  legal  preceedings, 
the  true  name  of  the  corporation  must  be  used.  {Ttirvil  v. 
Ainsworth^  2  Ld.  Raym.,  1516;  Healing  v.  Mayor,  etc,^ 
of  London,  Cro.  Car.,  674.) 

A  difference  is  recognized  between  a  misnomer  of  a  cor- 
poration in  judicial  proceedings,  and  in  obligations,  grants, 
etc.;  and  while  in  the  former  it  will  be  fatal,  eflFect  may  be 
given  to  the  latter,  notwithstanding  the  misnomer.  (Bac. 
Ab.,  supra;  Rex  v.  Mayor  of  Ripon,  Salk.,  438;  Rex  v. 
Morris,  1  Ld.  Raym.,  337.  See,  also,  2  Ld.  Raym.,  1238; 
Reg,  V.  West,  2  Eng.  Railway  Cases,  613 ;  Rex  v.  Patrick^ 
1  Leach  Cr.  Cas.,  287.) 

The  accused  had  no  opportunity  to  object  to  the  misnomer 
upon  the  trial.  He  could  not  plead  it  in  abatement  or  other- 
wise ;  but,  upon  the  traverse  of  the  indictment,  the  proof  of 
the  corporation,  as  alleged,  was  upon  the  prosecution,  and 
the  variance  was  fatal. 

There  is  another  difficulty  in  sustaining  the  conviction. 
The  indictment  is  under  a  statute  making  it  a  felony  to  set 
fire  to  or  burn  *'any  building  erected  for  the  manufacture 
of  cotton  or  woolen  goods  or  both."  (2  R.  S.,  667,  §  4.) 
The  frame  of  the  whole  building  was  not  up  at  the  time  of 
the  fire,  and  that  part  which  had  been  raised  was  not  en- 
tirely inclosed ;  the  floors  were  not  laid,  the  stairs  were  not 
up,  and  no  part  of  it  was  ready  for  occupation,  or  substan- 
tially ready  for  the  reception  of  the  machinery,  or  for  use  and 
and  occupation  for  any  purpose.    A  building  so  incom- 
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plete  can  scarcely  be  called  a  building  erected  for  any 
purpose.  The  statute  was  designed  to  protect  buildings 
of  the  character  named  when  completed,  or  substantially 
completed,  whether  occupied  or  not.  A  factory  building 
actually  constructed,  was  contemplated  by  the  statute, 
and  not  the  frame  of  a  building;  a  building  partially 
constructed,  and  in  the  process  of  erection  or  construc- 
tion. A  "  building  erected  "  is  quite  distinct  from  a  "  build- 
ing being  erected.*'  A  building  is  a  fabric  or  edifice 
constructed  for  use.  To  erect,  when  used  in  connection  with 
a  house,  or  church,  or  factory,  is  to  build  ;  and  neither  can 
be  said  to  be  erected  until  they  are  built,  completed.  A 
building  intended  for  a  house  not  completed,  is  not  a  house 
within  a  statute^ authorizing  the  recovery  of  satisfaction  for 
burning  a  house,  etc.  {JElmer  v.  The  JBundredy  etc.y  8  B. 
&  C,  461 ;  and  see  State  v.  McOowan^  20  Conn.,  246.) 

We  have  the  sense  of  the  legislature  upon  the  legal 
interpretation  of  this  statute.  By  an  amendment  of  the 
Revised  Statutes,  in  1869,  it  is  made  a  crime  of  a  lesser  de- 
gree than  the  burning  of  a  completed  building  to  set  fire  to 
or  bum  buildings  of  this  character  and  description  ^^in  the 
process  of  erection  or  construction."  (Laws  of  1869,  ch. 
873.)  It  cannot  be  that  the  legislature  intended  to  make 
tjie  same  act  arson  in  different  degrees. 

The  judgment  of  the  Supreme  Court  and  of  the  Sessions 
should  be  reversed  ;  and,  as  there  can  be  no  conviction  un- 
der this  indictment,  the  prisoner  should  be  discharged. 

Churchy  Ch.  J.y  and  HapallOj  7".,  concurred  in  the  opinion ; 
Andrews^  /.,  concurred  in  the  result  on  the  second  ground 
stated  in  the  opinion  ;  Gfrover,  Peckham^  and  FolgeTy  JJ,^ 
dissented. 

Judgment  of  the  Supreme  C^urt  and  of  the  Sessions  re- 
versed, and  prisoner  discharged. 
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The  prisoner  was  indicted  for  rape,  tried,  convicted,  and  sentenced  to  the  State 
prison  for  ten  years. 

The  proof  in  regard  to  the  commission  of  the  offence  rests  upon  the  evidence  of  the 
proeecntriz,  and  her  testimony  is  recited  in  the  opinion  of  the  court 

The  judge,  at  the  trial,  charged  the  jury,  to  which  an  exception  was  taken  by  the 
prisoner,  that,  "  As  to  the  degree  of  force  used  in  a  case  like  this,  where  resist- 
ance is  not  made  by  reason  of  a  representation  leading* the  female  to  beUeve 
that  sexual  penetration  of  her  body  is  necessary  for  the  recovery  from  disease, 
the  force  used  in  ordinary  sexual  intercourse  is  sufficient  to  constitute  a  rape.** 
Held,  that  this  charge  of  the  judge  is  erroneous. 

Principles  contrary  to  those  laid  down  by  the  courtr  below  have  been  frequently 
asserted 

On  the  part  of  the  prisoner,  the  court  was  requested  to  charge  that :  "  Even  if  the 
defendant  had  accomplished  his  alleged  purpose  by  fraud,  without  intending  to 
use  force,  then  such  fraud  does  not  constitute  rape,  unless  the  evidence  shows 
that  the  defendant  intended  to  use  force,  if  the  fraud  failed/*  which  request  was 
denied. 

Seldf  that  the  proposition  contained  in  the  request  of  the  prisoner  was,  in  several 
aspects  of  the  case  correct,  and  that  the  jur^'  should  have  been  instructed  i(b- 
cordingly. 

Ab  the  evidence  makes  out  no  offence  against  the  prisoner,  he  is  absolutely  dis- 
charged. 

-flT.  Millar dj  for  the  prisoner. 

8.  D.  Morris^  district-attorney,  for  the  people. 

By  the  Courts  Gilbert,  /.  The  plaintiff  in  error  has  beea 
convicted  of  the  crime  of  rape,  and  is  now  imprisoned  in  the 
State  prison  under  sentence  upon  that  conviction. 

.The  case  is  before  us  on  a  bill  of  exception. 

The  plaintiff  in  error  is  a  physician  having  a  wife  and 
four  children.  The  prosecutrix  is  a  single  woman  thirty 
years  of  age.  The  commission  of  the  offence  rests  upon  her 
testimony  alone. 

Her  evidence,  briefly  stated,  is,  that  the  plaintiff  in  error^ 
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while  attending  her  in  a  professional  capacity,  told  her  she 
bad  a  disease  of  the  womb,  and  that  physical  examination 
was  necessary ;  that  she  submitted  with  much  reluctance; 
that  he  had  carnal  connection  with  her  on  two  occasions, 
while  professing  to  be  making  such  examination  ;  that  this 
occurred  in  the  parlor  of  her  brother's  house,  in  the  day 
time,  while  the  wife  of  her  brother  was  in  an  adjoining 
room;  that  she  made  no  outcry;  that  she  believed  that 
while  the  plaintiff  in  error  was  doing  these  acts,  he  was 
making  a  medical  examination  in  the  usual  way  ;  and  that 
she  made  no  revelation  of  these  occurrences  until  after  she 
had  been  told  that  she  was  pregnant. 

No  one,  we  think,  would  seriously  contend  that  such  a 
statement,  made  by  a  female  of  mature  age,  and  possessing 
any  intellectual  capacity  ought  to  be  allowed  to  become  the 
basis  of  a  judicial  action.  The  effort  of  the  prosecution, 
therefore,  was  to  show  that  the  mental  condition  of  the 
prosecutrix  was  such  as  to  render  her  testimony  credible. 
This  effort  failed. 

The  only  testimony  on  this  point  come  from  Dr.  Stick- 
ney,  who  had  known  her  twenty  years.  He  testified  that 
^'  she  is  not  an  imbecile,  but  not  a  smart  or  strong  minded 

girl." 

Further  comment  on  the  facts  is  unnecessary. 

The  court,  among  other  points,  charged  the  jury  as  fol- 
lows: ''As  to  the  degree  of  force  used  in  a  case  like  this, 
where  resistance  is  not  made  by  reason  of  a  representation 
leading  the  female  to  believe  that  sexual  penetration  of  her 
body  is  necessary  for  the  recovery  from  disease,  the  force 
nsed  in  ordinary  sexual  intercourse  is  sufficient  to  consti- 
tute a  rape."  An  exception  was  taken  to  this  part  of  .the 
charge. 

The  prisoner's  counsel  requested  the  court  to  charge 
several  propositions  presenting  the  point,  that  the  force  re- 
quisite to  constitute  the  crime  of  rape  had  not  been  proved, 
and  also  this  proposition,  namely;  that  ^'even  if  the  de- 
fendant had  accomplished  his  alleged  purpose  by  fraud, 
without  intending  to  use  force,  then  such  fraud  does  not 
constitute  rape,  unless  the  evidence  shows  that  the  defend- 
ant intended  to  use  force,  if  the  fraud  failed  :"  but  the  court 


S46  Cowek's  Cruvcnal  Reports. 

refused  to  modify  the  charge,  and  the  prisoner's  counsel 
excepted. 

We  are  of  opinion  that  the  proposition,  quoted  from  the 
charge,  is  erroneous.  No  authority  has  been  cited  con- 
taining such  a  proposition.  The  remark  of  Mr.  Wharton 
in  his  treatise  (Grim.  Law,  §  1144)  cannot  be  regarded  as 
having  the  sanction  of  his  learning  and  ability.  It  rests 
upon  no  other  foundation  than  a  note  of  the  reporter  in  1st 
Whee.  Cr.  Gas.,  381,  which  states  a  mere  rumor  of  a  deci- 
sion by  Mr.  J.  Thompson.  Loose  statements  of  that  kind 
are  entitled  to  no  consideration  whatever;  Principles  con- 
trary to  those  laid  down  by  the  court  below  have  been 
frequently  asserted.  (See  authorities  cited  in  Roscoe's  Cr. 
Ev.,  6th  ed.,  278,  806.  See  also  The  People  v.  Bransby,  '32 
N.  Y.  Rep.,  538 ;  2  Bishop's  Gr.  L.,  §§  1078,  1080.) 

We  are  also  of  opinion  that  the  proposition  contained  in 
the  request  of  the  prisoner's  counsel,  which  we  have  quoted, 
was  in  several  aspects  of  the  case  correct,  and  that  the  jury 
should  have  been  instructed  accordingly.     {Rex  v.  Jackson^ 

1  R.  &  R.,  487;  Regina  v.  Clarke  29  Eng.  Law  and  Eq.  R., 
642;  Cone  v.  Meld,  4  Leigh,  648;  Roscoe's  Gr.  Ev.,  806; 

2  R.  S.,  636,  §22.) 

The  judgment,  therefore,  must  be  reversed,  and  as  the 
evidence  makes  out  no  offence  against  the  prisoner,  he  is 
absolutely  discharged.     (2  R.  S.,  731,  §  24.) 

NoTB.  — The  practice  in  regard  to  judgments  in  criminal  cases,  on  appeal,  is 
contained  in  Chapter  four  of  the  Code  of  Criminal  Procedure  and  reads  aa  fol- 
lows : 

"  §  542.  After  hearing  the  appeal,  the  court  must  give  judgment,  withoat 
regard  to  technical  errors  or  defects  or  to  exceptions  which  do  not  affect  tbe 
substantial  rights  of  the  parties. 

'*  §  543.  Upon  hearing  the  appeal  the  appellate  court  maj,  in  cases  where 
An  erroneous  judgment  has  been  entered  upon  a  lawful  verdict,  correct  the 
judgment  to  conform  to  the  verdict ;  in  all  other  cases  they  must  either  reverse 
or  affirm  the  judgment  appealed  from,  and  in  cases  of  reversal  may,  if  neces- 
sary or  proper,  order  a  new  trial. 

*' §  544.  When  a  new  trial  is  ordered,  it  shall  proceed  in  aU  respects  as  if  no 
trial  had  been  had. 

"  §  545.  If  a  judgment  against  a  defendant  be  reversed,  without  ordering  a 
new  trial,  the  appellate  court  must  direct,  if  he  be  in  custody,  that  he  be  dis- 
charged therefrom,  or  if  he  be  admitted  to  bail,  that  his  bail  be  exonerated,  or 
if  money  be  deposited  instead  of  bail,  that  it  be  refunded  to  the  defendant. 

"  §  546.  On  a  judgment  of  affirmance  against  the  defendant,  the  ori^nal 
judgment  must  be  carried  into  execution  as  the  appellate  court  nvay  direct,  and 
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if  (he  defendant  be  at  large,  a  bench  warrant  may  be  issued  for  his  arrest.  If  a 
jadgment  be  corrected,  the  corrected  judgment  must  be  carried  into  execution  as 
the  appellate  court  may  direct. 

"§  547.  When  the  judgment  of  the  appellate  court  is  given,  it  must  be  en- 
tered in  the  judgment  book,  and  a  certified  copy  of  the  entry  forthwith  remitted 
to  the  clerk  with  whom  the  original  Judgment  roll  is  filed,  or,  if  a  new  trial  be 
ordered  in  another  county,  to  the  clerk  of  that  county,  unless  the  judgment  be 
rendered  in  the  absence  of  the  adverse  party,  in  which  case,  the  court  may 
direct  it  to  be  retained,  not  exceeding  ten  days. 

"  §  548.  The  papers  returned  to  the  appellate  court  must  there  remain  of  rec- 
ord, and  are  not  to  be  remitted  to  the  court  below. 

"  §  549.  After  the  certificate  of  the  judgment  has  been  remitted,  as  provided 
in  section  five  hundred  and  forty-seven,  the  appellate  court  has  no  further  juris- 
diction of  the  appeal  or  of  the  proceedings  thereon  ;  and  aU  orders,  which  may 
be  necessary  to  carry  the  judgment  into  effect,  must  be  made  by  the  court  to 
which  the  certificate  is  remitted,  or  by  any  court  to  which  the  cause  may  there- 
after be  removed." 


The  following  rules  of  the  Court  of  Appeals,  are  considered  applicable  to  this 
subject: 

"  Rale  15.  When  a  decree  or  order  shall  be.  affirmed  by  the  default  of  the  ap- 
pellant, the  remittitur  shall  not  be  sent  to  the  court  below,  until  this  court 
shall  otherwise  direct,  until  ten  days  after  the  notice  of  the  affirmance  ^hall 
have  been  served  on  the  attorney  of  the  appellant.  Service  of  the  notice  shall 
be  proved  to  the  clerk  by  affidavit  or  by#irritten  admission  of  the  attorney  on 
whom  it  was  served. 

"  Rule  16.  The  time  prescribed  by  these  rules  for  doing  an  act  may  be  en- 
larged by  the  court  or  by  either  of  the  judges  thereof  ;  and  either  of  the  judges 
may  make  orders  to  stay  proceedings,  which,  when  served  with  papers  and  no- 
tice of  motion,  shall  stay  the  proceedings  according  to  the  terms  of  the  order. 
Any  order  may  be  revoked  or  modified  by  the  judge  who  made  it ;  or,  in  case  of 
his  absence  or  inability  to  act,  by  either  of  the  other  judges. 

"Rale  21.  Judgments  of  reversal  by  default  will  not  be  allowed.  When  a 
cause  is  called  in  its  order  on  the  calendar,  it  must  be  either  argued,  submitted, 
or  passed.  If  the  appellant  fail  to  appear  and  furnish  the  court  with  the  papers 
required,  and  argue  or  submit  his  case,  judgment  of  affirmance  by  default  will 
be  entered  on  motion  of  the  respondent.  If  the  appellant  only  appears,  he  may 
either  argue  or  submit  the  case,  and  it  will  be  determined  on  the  papers  submit- 
ted by  him.  If  both  parties  appear,  either  or  both  may  be  heard  orally,  or  sub- 
mit the  case  on  printed  briefs.  When  any  cause  shall  be  regularly  called  for 
argument,  and  no  other  disposition  shall  be  made  thereof,  the  appeal  shall  be 
dismissed  without  costs,  and  an  order  shall  be  entered  accordingly,  which  shall 
be  absolute  unless  upon  application  made  and  good  cause  shown,  upon  notice  to 
the  opposite  party  within  ten  days,  if  the  court  is  in  session  ;  and  if  not,  on  the 
first  motion  day  of  the  next  meeting  of  the  court  shall  revoke  said  order  and  re- 
store stdd  appeaL"  Bd. 
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COURT  OF  APPEALS. 

New  York,  1871. ' 


Messner  V.  The  People. 

In  this  case  the  prisoner  was  indicted  for  the  marder  of  his  wife.  He  was  tried,  oon- 
yicted  and  sentenced  to  be  hung. 

A  writ  of  error  was  allowed  and  a  stay  of  execution  granted. 

On  motion  of  the  district  attorney,  the  connsel  for  the  prisoner  opposing,  the  Gen- 
eral Term  allowed  the  argument,  before  them,  to  be  heard  on  the  reporter's 
minutes  taken  on  the  trial. 

The  General  Term  affirmed  the  judgment  of  the  Oyer  and  Terminer,  and  the  pris- 
oner was  again  sentenced  to  be  hung. 

A  writ  of  error,  with  stay  of  execution,  was  granted  by  Judge  Grover. 

The  evidence  given  on  the  trial  by  the  people,  and  to  which  the  defendant  objected, 
was  in  substance  that,  a  witness  was  allowed  to  testify  that  he  heard  cries  at 
the  house  where  the  prisoner  .and  his  murdered  wife  lived,  on  the  Saturday 
night  preceding  her  death,  and  the  prosecution  was  allowed  to  ask  what  in  his 
opinion  those  cries  indicated ;  joy  or  what  ?  To  this  the  witness  answered 
that  it  seemed  to  him  she  cried  for  help ;  that  he  did  not  think  she  did  it  for 
pleasure.  It  was  proved  by  Mrs.  %aird,  a  witness,  that  the  Sunday  preceding 
the  death  of  the  wife,  she  heard  her  threaten  all  day  to  get  the  prisoner  arrested. 

The  record  failed  to  show  that  the  prisoner  was  asked  by  the  court,  after  the  verdict 
was  rendered  and  before  judgment  was  pronounced  thereon,  what  he  had  to  say 
why  judgment  should  not  be  pronounced  against  him,  or  that  any  opportunity 
was  given  to  him  by  the  court,  at  this  stage  of  the  proceedings,  for  that  purpose. 

Held,  first :  That  the  law  provides  that  a  bill  of  exceptions  shall  be  settled,  signed 
and  sealed,  and  shall  be  filed  with  the  clerk  of  the  court  and  returned  upon  a 
writ  of  error,  as  theretofore  authorized  in  personal  actions ;  that  the  cause  is  to 
be  heard  upon  the  exceptions  in  such  form,  and  the  law  does  not  authorize  the 
substitution  of  the  reporter's  minutes  for  these  exceptions. 

BM,  second :  That  the  answer  of  the  witness  as  to  what  the  cries  he  had  heard  indi- 
cated, whether  joy  or  what,  was  clearly  objectionable,  and  the  overruling  of  the 
defendant's  objection  was  erroneous.  The  question  called  for  the  conjecture  of 
the  witness  as  to  the  cause  of  the  cries  and  not  for  a  description  of  them.  The 
former  was  incompetent,  the  latter  was  not. 

Edd,  third:  That  the  statement  of  a  witness  that  the  deceased  kept  threatening  all 

day  to  get  prisoner  arrested,  should  have  been  rejected  on  the  trial.    What  the 

deceased  said  in  the  absence  of  the  accused,  whether  by  way  of  threat  or  other- 

«  wise,  was  incompetent    Its  effect  was  injurious  to  the  prisoner  by  creating  a 

belief  in  the  jury  that  he  had  inflicted  violence  upon  her. 

Sdd,  fourth  :  That  the  omission  of  the  court  to  g^ve  the  defendant  any  opportunity, 
after  verdict  and  before  sentence,  to  say  why  judgment  should  not  be  pro- 
nounced against  him  was  error.  It  deprived  the  defendant  of  a  subatautial 
l^gal  right. 
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M.  B.  C/iamplatrij  Attorney- General,  for  the  people. 

Oeorge  JS.  Ripsom^  W.  H.  GheBeboro  and  L.  B.  Proctor^ 
for  the  prisoner. 

Gboveb,  J.  The  case  shows  that  the  Supreme  Court, 
upon  motion  of  the  district  attorney,  ordered  the  cad^e  to 
be  heard  upon  the  reporter's  minutes  taken  upon  the  trial 
of  the  prisoner,  at  the  present  term  of  the  court,  although 
such  motion  was  opposed  by  the  prisoner.  This  order  was 
not  authorized  by  law. 

Section  21,  vol.  2,  R.  S.,  736,  gives  to  a  defendant,  on  the 
trial  of  any  indictment,  the  right  to  except  to  any  decision  of 
the  court  in  the  same  cases  and  manner  provided  by  law  in 
civil  cases,  and  provides  that  a  bill  thereof  shall  be  settled, 
signed  and  sealed,  and  shall  be  filed  with  the  clerk  of  the 
court  and  returned  upon  a  writ  of  error,  as  theretofore  au- 
thorized in  personal  actions.  The  cause  is  to  be  heard  upon 
the  exceptions  so  settled,  signed,  sealed  and  returned  upon 
the  writ  of  error,  and  the  law  does  not  authorize  the  substi- 
tution of  the  reporter's  minutes  for  these.  The  latter  are  to 
be  carefully  settled  by  the  trial  court,  and  the  performance 
of  this  duty  by  the  court  is  equally  important  to  the  due 
administration  of  justice  as  any  other  with  which  the  court 
18  charged.  To  substitute  for  the  bill  of  exceptions,  which 
the  court  is  to  see  is  made  in  exact  conformity  with  the 
truth,  the  notes  taken  by  a  reporter  upon  trial,  unrevised, 
perhaps,  by  him,  and  certainly  not  corrected  by  the  court, 
would  be  hazardous  both  to  the  rights  of  the  people  and  the 
accused.  Such  a  practice  must  be  condemned.  It  is  a  dan- 
gerous departure  from  the  safe  course  furnished  by  statute. 
The  prisoner  was  compelled  by  the  court  to  have  his  cause 
heard  upon  this  paper,  and  the  judgment  of  the  Supreme 
Court  has  been  based  thereon.  It  is  manifest  that  the  plain- 
tiff in  error  might  have  come  into  this  court  and  procured  a 
reversal  of  the  judgment  of  the  Supreme  Court  affirming  the 
judgment  of  the  Oyer  and  Terminer,  leaving  the  latter  judg- 
ment unreversed,  but  removed  into  the  Supreme  Court  by 
the  writ  of  error,  and  in  that  event  it  would  have  been  the 
duty  of  the  Supreme  Court  to  re-hear  the  case  upon  excep- 
tions properly  settled  by  the  court,  if  any  such  were  re- 
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turned  with  the  writ.  But  the  plaintiff  in  error  has  not 
adopted 'this  course.  He  insists  that  the  minutes,  haviuf^ 
been  substituted  for  the  bill  of  exceptions  by  the  Supreme 
Court  against  his  consent,  and  the  case  heard  thereon,  he 
has  the  right  to  waive  the  legal  error  committed  by  the  Su- 
preme Court  in  substituting  the  minutes  for  a  legal  bill  of 
exceptions,  and  to  demand  the  judgment  of  this  court  upou 
the  question  whether,  regarding  the  minutes  as  a  bill  c^f  ex- 
ception, that  court  did  not  err  in  affirming  the  judgment  of 
the  Oyer  and  Terminer.  His  counsel  argues  that  the  Su- 
preme Court  had  jurisdiction  to  hear  and  determine  the 
cause  when  brought  before  it  by  writ  of  error ;  that  this  in- 
cluded the  power  of. determining  upon  what  papers  it  should 
be  heard ;  that  an  error  in  this  respect  did  not  deprive  the 
court  of  jurisdiction,  but  was  a  mere  legal  error  which  the 
party  against  whom  it  was  committed  was  at  liberty  to 
waive,  and  which,  after  waiver  by  such  party,  is  to  be  dis- 
regarded. Without  passing  upon  this  question,  we  have 
concluded  that  in  this  case,  being  capital,  we  would  examine 
the  minutes  and  the  questions  presented^  therein  in  a  man- 
ner somewhat  more  liberal  than  upon  a  bill  of  exceptions 
settled  pursuant  to  the  statute,  so  far  as  the  exceptions 
taken  to  the  rulings  of  the  court  are  concerned. 

Upon  the  trial,  the  counsel  for  the  people  proved  by  a 
witness  that  he  heard  cries  at  the  bouse  where  the  prisoner 
and  his  wife  (the  deceased)  lived,  on  the  Saturday  night 
preceding  her  death.  The  counsel  for  the  people  then  asked 
the  witness  what  those  cries  indicated,  whether  the  person 
was  crying  for  joy  or  what.  The  prisoner's  counsel  ob- 
jected to  this  question.  The  objection  was  overruled,  and 
an  exception  taken. 

This  question  clearly  called  for  the  conjecture  of  the  wit- 
ness as  to  the  cause  of  the  cries  and  not  for  a  description  of 
them.  The  former  was  incompetent;  the  latter  was  not. 
To  this  the  witness  answered  that  it  seemed  to  him  she  cried 
for  help ;  that  he  did  not  think  she  did  it  for  pleasure.  It 
was  for  the  witness  to  describe  the  cries,  so  as  to  give  the 
jury  as  correct  an  idea  of  them  as  possible,  and  then  for  the 
latter  to  draw  such  inferences  therefrom  as  in  their  jadg- 
ment  were  warranted. 

The  counsel  for  the  people  introduced  Mrs.  Laird  aa  a 
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witness,  and  proved  by  her  that  the  prisoner  and  his  wife 
came  to  her  house  on  the  Sunday  preceding  her  death  ;  that 
the  witness  examined  the  head  of  the  deceased  in  the  ab- 
sence of  the  prisoner  and  found  a  lump  thereon,  and  that 
the  right  shoulder  was  black ;  that  the  deceased  kept 
threatening  all  day  to  get  him  arrested. 

There  was  an  objection  taken  to  this  evidence,  but  frona 
the  papers  it  is  a  little  obscure  whether  it  applied  to  the 
whole  or  to  what  part  of  it.  What  the  witness  discovered 
upon  examining  the  head  and  shoulder  of  the  deceased  wa& 
competent  evidence.  What  she  said  in  his  absence,  whether 
by  way  of  threat  or  otherwise,  was  incompetent.  Its  effect 
was  injurious  to  the  prisoner  by  creating  a  belief  in  the  jury 
that  he  had  inflicted  violence  upon  her,  causing  the  injuries 
discovered  by  the  witness. 

The  record  fails  to  show  that  the  prisoner  was  asked  by 
the  court,  after  the  verdict  was  rendered  and  before  judg- 
ment was  pronounced  thereon,  what  he  had  to  say  why 
judgment  should  not  be  pronounced  against  him,  or  that 
any  opportunity  was  given  to  him  by  the  court,  at  this 
stage  of  the  proceedings,  for  that  purpose.  This  omission 
i^as  error.  It  deprived  the  defendant  of  a  substantial  legal 
right.  It  was  his  right,  at  this  stage,  to  move  in  arrest  of 
jndgment  for  any  legal  defect  in  the  indictment  or  other 
proceedings,  to  show  that  the  verdict  was  vitiated  and 
should  be  set  aside  for  the  misconduct  of  the  jury  or  for 
any  other  legal  reason,  or  ta  plead  a  pardon.  This  has  been 
the  settled  legal  rule  from  th«  earliest  history  of  the  com- 
mon law.  This  appears  from  the  case  of  The  King  v. 
Oeary,  2  Saikeld,  630. 

Geary  was  attainted  of  high  treason  on  an  indictment,  to 
iw^bich  he  pleaded  guilty.  Upon  error  brought  to  reverse 
this  attainder,  the  exception  taken  was  that  it  did  not  ap- 
pear that  he  was  asked  what  he  had  to  say  why  judgment 
should  not  be  given  against  him,  and  the  report  of  the  case 
shows  that  the  precedents  were  searched  and  all  found  to 
show  this  fact,  and  the  court  held  the  exception  good,  for 
he  might  have  matter  to  move  in  arrest  of  judgment,  etc., 
alnd  the  attainder  was  reversed.  This  case  arose  in  the 
reign  of  WiUiam  and  Mary^  and  the  report  shows  that  the 
law  bad  for  a  long  period  been  that  it  was  a  substantial 
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legal  right  of  the  prisoner  to  show  cause,  if  any  he  had,  why 
judgment  should  not  be  given  against  him  upon  a  verdict  or 
confession  of  an  indictment,  and  that  the  record  must  show 
affirmatively  that  the  court  had  given  him  an  opportunity  to 
exercise  it.  The  like  judgment  for  the  same  reason  was 
given  by  the  King's  Bench  in  The  King  v.  Speke^  3  Salkeld, 
358.  The  same  judgment  for  the  like  reason  was  given  in  a 
case  reported  anonymous,  3d  Modern,  265.  In  1st  Chitty 
Criminal  Law,  700,  it  is  said  that,  ''it  is  now  indispensably 
necessary,  even  in  clergyable  felonies,  that  the  defendant 
should  be  asked  by  the  clerk,  if  he  has  anything  to  say  why 
judgment  of  death  should  not  be  pronounced  on  him,  and  it 
is  material  that  this  appear  upon  the  record  to  have  been 
done,  and  its  omission  after  judgment  in  high  treason  will  be 
a  sufficient  ground  for  the  reversal  of  the  attainder."  The 
necessity  of  the  record  showing  that  this  right  was  given  to 
the  prisoner  by  the  court  is  laid  down  as  applicable  to  all 
cases,  and  no  reason  whatever  can  be  given  why  its  omis- 
sion in  the  record  should  be  any  more  fatal  in  cases  of  high 
treason  than  in  other  capital  cases.  The  only  reason  why 
the  omission  is  said  to  be  fatal  in  the  former,  while  silent  as 
to  the  consequences  in  the  latter,  is  that  the  question  had  re- 
peatedly been  raised  and  determined  in  the  former ;  but 
does  not  appear  to  have  arisen  in  the  latter.  It  is  obvious 
that  the  same  reason  for  the  rule  apply  alike  to  all  capital 
cases,  and  when  these  are  the  same,  the  rule  must  be  the 
same.  The  same  doctrine  will  be  found  in  Comyn's  Digest, 
vol. '4,  Indictment  N.;  4tU  Blacks  tone,  376;  Barbour's 
Crim.  Law,  380;  Archibald's  Crim.  Practice  and  Pleading, 
vol.  1,  180,  181.  The  question  has  rarely  arisen  in  this 
country,  for  the  reason,  probably,  that  the  law  was  so  fully 
settled  and  thoroughly  understood  that  it  has  been  almost 
universally  observed  in  practice.  See  Sa/fbre?  v.  The  People^ 
Ist  Parker's  Crim.  Cases,  where  the  question  arose  and  was 
somewhat  elaborately  discussed  by  Hand^  J". 

These  and  other  authorities  that  might  be  cited  conclu- 
sively show  that  it  is  indispensable  that  the  record  should 
show,  in  capital  cases,  that  the  prisoner  was  required  to  show 
cause,  if  any,  why  judgment  should  not  be  awarded  against 
him ;  that  it  is  the  duty  to  hear  and  determine  the  suffi- 
ciency of  such  cause  as  much  as  to  pass  upon  any  other  qnes- 
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tioQ  during  the  trial.     Indeed  this  may  be  regarded  as  a  part 
of  the  t^iaU  as  it  is  an  essential  prerequisite  to  an  adjudica- 
tion of  the  guilt  of  the  prisoner.    The  court  has  no  more 
power  to  dispense  with  this  rule  or  disregard  it  than  it  has 
any  other  legal  rule,  which  the  wisdom  and  experience  of 
ages  has  found  necessary  for  the  protection  of  the  innocent. 
It  may  be  that  the  prisoner  has  sustained  no  injury  from  the 
non-observance  of  the  law  in  the  present  case.     But  that  is 
not  the  question  for  this  court.     That  question  is  whether 
the  record  shows  that  the  prisoner  has  been  convicted  of 
murder  in  the  first  degree  in  the  mode  prescribed  by  law. 
If  it  does,  the  judgment  should  be  aflSrmed  and  the  execu- 
tion done  as  the  law  requires.     But  if  the  record  fails  to 
show  that  he  has  been  so  convicted,  or  that  all  the  opportu- 
nities of  showing  his  innocence  given  him  by  law  have  been 
given  to  him  by  the  court,  the  judgment  must  be  reversed  and 
a  new  trial  had.     It  is  argued  by  the  counsel  for  the  people 
that  the  objection  is  obviated  by  Chap.  226,  Laws  of  1863.- 
That  chapter  contains  but  a  single  section  amending  section 
24,  article  2d,  title  6,  chap.  2,  part  4,  of  the  Revised  Stat- 
utes, by  adding  the  following  words:  "Provided,  however, 
that  the  appellate  court  shall  have  power,  upon  any  writ  of 
error,  when  it  shall  appear  that  the  conviction  has  been 
legal  and  regular,  to  remit  the  record  to  the  court  in  which 
such  conviction  was  had,  to  pass  such  sentence  thereon  as 
the  ^aid  appellate  court  shall  direct."     The  object  of  this 
amendment  was  to  provide  for  cases  where  it  appeared  th'd*i 
it  was  legal  for  the  court  to  give  judgment ;  but  that  in  the 
giving  thereof  error  had  intervened  and  a  sentence  passed 
different  from  that  required  by  law.     In   such   cases  the 
amendment  makes  it  the  duty  of  the  appellate  court  to  re- 
verse the  judgment  and  remand  the  case  with  directions  to 
pass  such  sentence  as  required  by  law.     But  that  is  clearly 
not  this  case.     The  court  never  gave  the  prisoner  the  oppor- 
tunity of  showing  cause  why  the  verdict  should  not  be  set 
aside  or  the  judgment  thereon  arrested.     It  was  not,  there- 
fore, legally  proper  to  proceed  to  judgment.     For  aught  that 
appears  the  prisoner  may  have  a  legal  reason  to  show  why 
judgment  should  not  pass  against  him.     Should  this  court 
remand  the  case  prescribing  the  judgment  to  be  rendered, 
the  prisoner  will  be  deprived  forever  of  all  opportunity  of 
Vol-.  I.  23 
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presenting  such  reason,  if  any,  to  the  consideration  of  the 
court. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered. 

Churchy  Ch.  J.^  Folger^  Rapello^  and  Andrews^  JJ.^  con- 
curred. 

Allen,  J.,  read  an  opinion  for  reversal  of  judgment  on  the 
ground  of  failure  to  ask  the  prisoner  if  he  had  anything  to 
say  why  sentence  should  not  be  pronounced,  and  remitting 
proceedings  to  the  Court  of  Oyer  and  Terminer  to  give  judg- 
ment on  the  conviction. 

Peokham,  J.,  (dissenting).  I  am  compelled  to  dissent. 
If  there  were  no  bill  of  exceptions  before  the  Supreme  Court, 
that  court  committed  no  legal  error  in  looking  at  a  paper 
they  called  a  bill,  as  they  found  no'  error  in  it.  It  was  si 
perfectly  harmless  thing ;  just  as  harmless  as  if  they  bad 
looked  for  error  on  the  lawn  adjoining  the  court  house,  and 
found  none.  It  was  no  part  of  the  duty  of  that  coiirt  to 
make  or  settle  a  bill  of  exceptions.  It  was  the  exclusive  duty 
of  the  prisoner's  counsel  to  prepare  the  bill,  if  he  had  any 
faith  in  the  case,  and  of  the  Court  of  Oyer  and  Terminer 
(not  of  the  Supreme  Court),  to  settle  it,  when  presented  for 
that  purpose.  The  case  does  not  show  that  such  a  bill  was 
ever  prepared  or  presented. 

It  was  the  clear  right  of  the  Supreme  Court,  at  the  in- 
stance of  either  party,  to  order  to  argument  any  cause  pend- 
ing there  for  that  purpose.  If  they  gave  the  prisoner  the 
benefit  of  a  literal,  verbatim  report  of  the  trial,  contained 
in  a  copy  of  the  reporter's  notes,  called  it  a  bill  of  excep- 
tions, and  examined  it,  as  if  it  were  a  legal  bill,  to  see  if  the 
prisoner  had  sustained  any  legal  prejudice,  surely  the  pris- 
oner cannot  complain.  He  had  made  no  bill  of  exceptions, 
as  it  was  his  duty  to  do,  if  he  desired  it,  before  the  case  was 
brought  into  the  Supreme  Court.  If  the  reporter's  notes 
had  been  struck  out,  he  was  left  there  with  the  simple  rec- 
ord of  conviction. 

Nor  can  the  prisoner  come  here  and  insist  that  this  court 
shall  look  at  this  claimed  bill  of  exceptions,  with  more  lib- 
erality, because  his  counsel  omitted  to  prepare  it  or  have  it 
settled. 

If  there  be  no  bill  of  exceptions  here»  it  is  clear  tkat  this 
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court  has  no  legal  authority  ;  no  jurisdiction,  to  reverse  this 
judgment  upon  a  pretence  that  there  is  a  bill  here.  We 
cannot  make  one.  We  have  as  little  right  (if  we  call  it  a 
bill  at  all),  to  interpret  it  otherwise  than  we  do  any  olher 
bill  of  exceptions.  We  cannot  legally  usurp  executive 
functions,  and  set  aside  the  judgment  upon  statements  not 
in  the  bill,  either  from  sympathy  or  ''liberality"  of  con- 
struction. 

There  was  no  error  in  allowing  the  witness  to  answer 
whether  the  cry  of  "Oh,  Joe  ! "  for  some  little  time,  was  a 
cry  of  joy  or  distress ;  whether  it  indicated  joy  or  agony. 

The  witness  answered,  "hiB  did  not  think  she  did  it  for 
pleasure." 

The  difference  is  easily  perceived,  but  almost  impossible 
to  describe.  To  exclude  such  testimony  would  exclude  evi- 
dence of  a  "groan,"  and  compel  a  witness  to  describe  the 
noise. 

This  was  on  Saturday  night,  as  she  was  killed  on  Mon- 
day morning  following. 

But  if  there  was  error  in  allowing  this  question,  this  court 
would  commit  a  greater  error,  if  it  reversed  the  judgment 
for  that  cause. 

It  is  well  settled  law,  that  "a  verdict  will  not  be  set  aside 
on  bill  of  exceptions,  though  there  was  error  on  the  trial,  if 
the  error  was  such  that  it  could  do  no  legal  injury." 
(Shorter  v.  The  People,  2  Comst.,  193 ;  The  People  v.  Gon- 
zales, 35  N.  Y.,  49.)    The  above  were  both  capital  cases. 

The  first  related  to  an  error  in  the  charge  of  the  judge  ;  / 

the  second  to  the  admission  of  improper  evidence  ;  and  it 
virzs  held  that,  when  the  fact  which  that  evidence  tended  to 
prove  was  independently  established  by  undisputed  and 
competent  evidence,  and  thus  no  injury  would  have  resulted 
to  the  prisoner,  this  court  had  no  authority  to  reverse  the 
jadgment  on  that  ground. 

The  tendency  of  this  evidence,  as  claimed  by  the  pris- 
oner's counsel,  was  to  prove  that  the  prisoner  was  maltreat- 
ing or  beating  his  wife  on  that  Saturday  night. 

Yet  it  is  independently  proved,  by  two  witnesses,  that, 
on  Sunday,  the  next  day,  she  charged  him  with  beating  her 
on  Saturday  night,  and  breaking  a  stool  over  her  head.  Be 
admitted  the  beating,  but  insisted  the  stool  did  not  break, 
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but  th£it  the  legs  came  out ;  but  he  said,  '^  I  broke  her 
comb."  Other  maltreatment,  at  the  aame  time,  was  proved 
in  the  same  manner. 

There  is  no  other  objection  in  the  bill  of  exceptions  of 
sufficient  moment  to  allude  to. 

Mention  was  made  of  a  witness  describing  a  bunch.on  the 
bead  of  the  deceased,  as  if  to  allow  the  inference  that  the 
prisoner  had  made  it.  '  This  was  not  left  to  inference.  The 
witness  testified  that  she  said  he  did  it,  in  his  presence,  and 
the  prisoner  did  not  deny  it. 

It  is  urged  that  the  record  is  fatally  defective,  in  omitting 
to  state  that  the  prisoner  was  asked,  if  he  had  anything  to 
say  why  sentence  should  not  be  pronounced  upon  him. 

This  ceremony  was  required  in  England  at  a  time  when 
prisoners  were  not  allowed  counsel.  Hence  this  inquiry  ; 
so  that,  if  the  prisoner  had  received  a  pardon,  he  might 
plead  it,  or  he  might  move  in  arrest  of  judgment.  These 
are  the  reasons  assigne*d  for  the  rule.  No  case  has  been 
found  in  England  where  the  omission  to  make  the  inquiry 
had  been  held  ground  for  reversing  the  judgment,  except  in 
cases  of  treason.  The  rule  is  now  generally  laid  down  by 
elementary  writers,  that,  in  treason  (not  in  other  felonies), 
the  conviction  will  be  reversed  for  its  omission.  The  re- 
versal is  confined  to  cases  of  treason. 

In  this  State,  there  was  never  the  slightest  reason  for  tbe 
rule.  Prisoners  have  always  had  counsel  here ;  and  this  in- 
quiry was  never  necessary  to  enable  them  to  plead  a  pardon 
or  move  in  arrest.  Here  the  prisoner  is  allowed  a  bill  of  ex- 
ceptions to  review  decisions  at  the  trial,  as  in  civil  cases. 
His  rights  are  abundantly  and  carefully  secured.  No  bill 
of  exceptions  is  allowed  in  England ;  no  new  trial  is  author- 
ized there. 

We  all  know  that  this  inquiry,  so  far  as  any  legal  effect 
is  concerned,  is  here  utterly  idle.  Not  a  case  in  our  books 
shows  that  the  rule  was  ever  adopted  here.  The  prisoner 
here,  I  may  say,  never  makes  a  motion  in  arrest — never 
pleads  a  pardon.  It  is  done  by  his  counsel,  and  he  does  not 
wait  to  be  inquired  of,  before  moving.  He  moves,  or  pleads, 
in  season  or  out  of  season.  If  the  prisoner  have  capacity  to 
defend  himself,  and  prefers  to  do  so,  he  takes  the  like  course. 
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If  this  judgment  be  set  aside,  therefore,  upon  this  ground, 
it  is  for  the  purpose  of  allowing  this  prisoner,  in  person,  not 
by  counsel,  to  make  a  motion,  or  put  in  a  plea,  which,  every 
lawyer  knows  he  never  will  do.  If  he  had  cause  for  either, 
his  counsel  would  have  done  At.  Yet,  for  the  omission  of 
this  idle  ceremony,  this  judgment  is  to  be  set  aside,  and  the 
whole  merits  again  tried.  For  this  idle  ceremony,  the  rule 
of  England  is  to  be  extended  further  than  any  case  has  car- 
ried it  there  ;  further  than  any  elementary  writers  extend  it. 
Besides,  if  he  had  any  ground  whatever  for  motion  in  arrest, 
it  would  appear  in  this  record,  on  this  writ  of  error,  and  he 
could  reverse  the  judgment  on  that  ground  now;  as,  what- 
ever is  ground  for  arrest  is  now  ground  for  error.  (1  Chit- 
ty's  Cr.  Law,  6th  Am.  ed.,  pp.  751,  752.)  But  it  afl5rma- 
tively  appears,  on  inspecting  the  record,  that  he  has  no  such 
ground ;  in  fact,  none  is  pretended.  Again,  if  he  had '  a 
pardon  in  this  State,  he  could  avail  himself  of  it,  even  up 
to  the  gallows. 

But,  assume  this  inquiry  to  be  necessary,  then  the  statute 
of  1863  makes  a  new  trial  unnecessary.  It  provides  that, 
where  '*  the  conviction  has  been  legal  and  regular ^  the 
appellate  court  shall  have  power  to  remit  the  record  to  the 
court  in  which  such  conviction  was  had,  to  pass  such  sen- 
tence thereon  as  the  appellate  court  shall  direct."  (Laws  of 
1863,  p.  406.)  "Conviction,"  in  this  statute,  means  "when 
the  jury  find  him  guilty.  He  is  then  said  to  be  convicted  of 
the  crime  whereof  he  stands  indicted."  (4  Bl.  Com.,  362; 
1  Bouv.  Law  Diet.,  282.)  But  this  is  not  denied.  In  fact, 
"conviction"  is  so  used  generally  in  statutes,  as  to  punish- 
ments. 

Where  the  "conviction"  then,  has  been  "legal  and  regu- 
lar," and  some  illegality  or  irregularity  afterward  inter- 
vened, it  may  be  corrected  by  a  regular  and  proper  sentence, 
without  the  absurdity  of  a  long  trial  on  the  merits  again,  in 
order  to  pronounce  the  sentence  properly. 

It  is  said  that,  if  a  wrong  sentence  had  been  passed,  we 
might  direct  a  right  one.  But,  if  the  right  sentence  had 
been  irregularly  passed,  the  statute  gives  us  no  authority. 
That  qualification  may  be  found  by  the  court.  It  is  not  in 
the  statute.     Its  only  qualification  is,  if  the  "conviction 
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has  been  legal  and  regular,"  then  we  may  remit  and  direct 
tlie  court  to  do  —  what  ?  to  "  pass  such  sentence  as  tlie  ap- 
pellate court  shall  direct."  The  act  provides  a  remedy  for 
an  irregular  sentence,  as  plainly  and  in  terms,  as  it  does  for 
an  erroneous  sentence,  and  lyith  precisely  the  same  reason. 
The  object  of  the  statute  seems  very  plain.  It  is  to  correct 
any  irregularity  or  illegality  occurring  after  the  conviction, 
where  the  merits  have  been  tnWy  tried.  It  is  to  correct  the 
point  where  there  has  been  illegality,  without  touching  the 
merits,  where  there  has  been  none,  as  to  the  trial.  When 
people  were  hung  for  petit  larceny,  the  courts  might  well 
speak  in'/avorem  vitce.  But  now,  where  punishments  are 
proportioned  to  oflfences,  I  see  no  reason  for  seeking  to 
shield  the  highest  criminals,  while  the  petty  offenders  are 
punished  with  rigor. 
*  Where  human  life  is  in  issue,  greater  care  and  caution 
should  be  exercised,  to  get  at  the  truth,  to  arrive  at  a  riglit 
result.  When  that  is  found,  no  more  favor  should  be 
shown  to  the  wilful  murderer  than  the  petty  thief.  But  the 
penalty  due  to  each  should  be  declared  with  the  same  im- 
partial justice. 

I  have  been  able  to  find  no  error  in  the  trial  of  this  pris- 
oner, or  in  the  record  thereof.     The  judgment  should  be 
affirmed. 
Judgment  reversed,  and  new  trial  ordered. 

NoTB  :  —  It  is  held  in  the  above  case,  as  well  as  in  Oraham  ▼.  People,  63 
Barb.,  468 ;  6  Laos..  149 ;  Saff<yrd  v.  People,  1  Park..  474,  that  a  judgment  in 
a  capital  case  is  eriDneous  unless  the  record  shows  that  the  prisoner  was  asked 
after  conviction  and  before  sentence  what  he  had  to  say  why  the  judgment  of 
the  court  should  not  be  pronounced  against  him. 

In  cases  of  misdemeanor  it  was  held  otherwise,  in  People  v.  MeOeery,  6  Park., 
658  :  HOdebrand  v.  People,  1  Hun,  19  ;  S.  C.  8  id.,  702  :  56  N.  Y.,  894. 

The  Code  of  Criminal  Procedure  has  now  made  it  a  rule  of  practice  that,  both. 
in  felonies  and  misdemeanors,  when  the  convicted  defendant  appears  for  sen- 
tence, he  must  be  asked  whether  he  has  any  legal  cause  why  sentence  should 
not  be  pronounced  against  him.     The  Code  is  as  follows  : 

*'§i480.  When  the  defendant  appears  for  judgment,  he  must  be  asked  by 
the  clerk  whether  he  have  any  legal  cause  to  show  why  judgment  should  not 
be  pronounced  against  him. 

"  §  481.  He  may  show  cause  against  the  judgment, 

1.  That  he  is  insane ;  and  if,  in  the  opinion  of  the  court,  there  be  reasonable 
ground  for  believing  him  to  be  insane,  the  question  of  his  insanity  must  be  tried 
aa  provided  by  this  Code.  If,  upon  the  trial  of  that  qaestion,  it  is  found  that 
he  is  sane,  judgment  must  be  pronounced;  but  if  found  insane,  he  must  be 
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committed  to  the  State  lunatic  asylum  until  lie  becomes  sane  ;  and  when  notice 
is  given  of  that  fact,  he  most  be  brought  before  the  court  for  judgment ; 

2.  That  he  has  good  cause  to  offer,  either  in  arrest  of  judgment,  or  for  a  new 
trial,  in  which  case  the  court  may,  in  its  discretion,  order  the  judgment  to  be 
deferred,  and  proceed  to  decide  upon  the  motion  in  arrest  of  judgment  or  for  a 
new  trial. 

*'  §  482.  If  no  sufficient  cause  be  alleged,  or  appear  to  the  court,  why  judg- 
ment should  not  be  pronounced,  it  must  thereupon  be  rendered."  Ed. 
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ne  prisoner  was  oonvicted  of  the  murder  of  Frederick  A.  Merrick.  The  deceased 
was  a  clerk  in  a  store  and  was,  in  the  night  time,  asleep  therein  with  another 
derk,  when  the  prisoner  with  two  others  burglariously  entered  said  store.  The 
deceased  and  his  fellow  clerk  were  arous^  from  sleep  by  the  burglars  and  a 
collision  ensued,  in  which  the  prisoner  shot  the  deceased  with  a  pistol  which  re- 
salted  in  his  death.  In  the  affray  two  of  the  burglars  were  killed  and  their 
bodies  were  afterwards  found  in  the  river  near  where  the  burglary  was  com- 
mitted. The  prisoner  was  found  near  the  neighborhood  of  the  store,  and  evi- 
dence was  g^ven  tending  to  show  that  he  was  the  third  burglar  and  fired  the 
shot  which  killed  Merrick.  Evidence  was  also  given  showing  intimate  relations 
existing  between  the  prisoner  and  the  deceased  burglars  under  many  and  differ- 
ent names. 

Photographs  of  the  two  deceased  burglars  were  taken  after  death,  and  submitted  to 
their  relatives  and  acquaintances  who  were  on  the  trial  allowed  to  give  their 
opinion,  as  to  their  identity,  from  such  photographa 

Burglar  tools  foand  in  the  desk  of  the  accused  in  New  York,  were  permitted  to  be 
given  in  eridence  on  the  trial. 

The  accused  was  convicted  of  murder  in  the  first  degree  and  the  conviction  was 
affirmed  by  the  Supreme  Court. 

Held,  That  if  the  homicide  was  committed  by  one  of  several  persons,  in  the  prosecu- 
tion of  an  unlawful  purpose  or  common  design,  in  which  the  combining  parties 
had  united,  and  for  the  effecting  whereof  they  had  assembled,  all  were  liable  to 
answer  criminally  for  the  act,  and,  if  the  homicide  was  murder,  were  guilty  of 
murder,  assuming  that  it  was  within  the  common  purpose.  All  present  at  the 
time  of  the  oflTence  are  principals,  although  only  one  acts,  if  they  are  confeder- 
ates, and  engaged  in  a  common  design,  of  which  the  offence  is  a  part. 

Hdd,  That  the  guilty  purpose  of  resisting  any  person  who  might  endeavor  to  appre- 
hend them  need  not  have  been  formed  when  the  parties  went  out  with  a  com- 
mon illc^gal  purpose  of  larceny.  The  time  when  the  illegal  combination  and 
arrangement  was  made,  which  resulted  in  murder,  is  not  material,  so  long  as  it 
made  before  the  actual  commission  of  the  offence.    They  may  have  only 
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had  a  larceny  in  their  minds  when  they  left  New  York,  the  other  intent  may 
have  been  formed  after  they  had  reached  Binghamton,  or  after  they  entered  npot 
the  premises. 

Hddt  That,  ander  the  Revised  Statutes  (2  R.  S.,  661,  §  11),  as  the  prisoner  and  his 
confederates,  were  engaged  in  the  commission  of  a  felony,  the  deceased  could 
lawfully  use  all  the  force  necessary,  to  oppose  and  prevent  the  consummation  of 
the  felony  and  could  resist  all  attempts  to  inflict  bodily  injury  upon  himself, 
and  could  lawfully  detain  the  felons,  and  hand  them  over  to  the  officers  of  the 
law,  for  prosecution  and  punishment,  and  it  would  only  be  by  the  use  of  unnec- 
essary or  wanton  violence  and  the  infliction  of  unnecessary  or  wanton  injury  to 
the  person  of  the  criminal,  that  the  deceased  could  be  a  wrongdoer  and  that  un-  ' 
der  these  circumstances  the  ofience  was  not  reduced  to  manslaughter  in  the  sec- 
ond degree. 

Hddf  That  although  the  judge  twice  in  his  charge  alluded  to  the  fact  that  the 
accused  was  not  sworn  in  his  own  behalf,  yet,  when  his  attention  was  called  to 
that  part  of  his  charge  and  he  charged  the  jury  that  there  was  no  law  requiring 
the  prisoner  to  be  sworn,  and  there  was  no  inference  to  be  drawn  from  the  fact 
of  his  not  being  sworn,  the  error  was  cured  by  the  subsequent  explanation. 

Heldy  That  the  production  in  evidence  of  certain  implements  and  papers  found  in  tlie 
room  and  desk  of  the  prisoner,  and  the  submission  to  the  jury  of  the  question  of 
fact  as  to  the  connection  of  the  prisoner  with  these  articles,  upon  all  the  evi- 
dence, was  not  error. 

Hdd,  That  it  was  not  error,  under  tbe  circumstances,  to  admit  the  photograph  like- 
nesses of  the  two  drowned  persons,  as  evidence  for  what  they  were  worth.     By 
themselves,  they  would  have  been  of  but  little  value ;  but  they  were  of  some 
Talue  as  corroborating  the  other  evidence  identifying  the  bodies. 

Oeorge  Becker^  and  O.  H.  Beale^  for  prisoner. 

Jf.  B,  Champlain^  Attorney-General,  for  the  people. 

Allen,  J.  The  jury  have,  by  their  verdict,  found  that 
the  homicide  was  committed  either  by  the  accused  in  per- 
son or  by  some  one  acting  in  concert  with  him  in  the  com- 
mission of  a  felony,  and  in  the  prosecution  and  furtherance 
of  a  common  purpose  and  design. 

It  must  be  assumed,  from  the  finding  of  the  jury,  that  the 
prisoner  was  one  of  the  three  persons  who  burglariously  en- 
tered the  store  on  the  night  of  the  homcide;  that  Merrick 
was  killed  by  one  of  the  burglars,  in  pursuance  of  the  com- 
mon intent  of  all ;  and  that  the  accused  either  fired  the  shot 
which  caused  the  death,  or  was  present,  aiding  and  abetting 
his  confederates  in  the  commission  of  the  act.  The  pre- 
sumption from  the  evidence,  assuming  that  the  witnesses 
and  their  statements  are  credible,  as  the  jury  seem  to  have 
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believed,  is,  that  the  accused,  in  person,  committed  tlie 
homicide  ;  and  it  is  not  improbable  that,  had  the  jury  been 
left  to  pronounce  upon  his  guilt  or  innocence  upon  that 
theory  alone,  without  the  complications  resulting  from  the 
submission  of  the  question  touching  his  responsibility  for 
the  acts  of  any  other  by  whom  the  deed  might  have  been 
perpetrated,  the  result  would  have  been  the  same. 

There  were  but  three  persons,  other  than  the  deceased 
and  his  fellow  clerk,  present.  One  of  these  was  disabled  and 
lying  upon  the  floor  seriously  wounded,  and  the  other  was 
in  the  grasp  of  Merrick,  the  deceased,  and  was  also  wounded 
and  injured.  The  third  came  up  the  stairs  and  fired  the 
pistol  which  caused  the  death,  and  he  alone  of  the  three 
was  uninjured  and  unwounded.  The  accused,  when  ar- 
rested a  day  or  two  after  the  occurrence,  bore  no  mark  of 
injury  upon  his  person,  and  could  not  have  been  one  of  the 
two  so  badly  injured  in  the  encounter  with  the  clerks.  It 
follows,  that  he  was  either  not  present,  and  has,  therefore, 
been  wrongfully  convicted,  or  his  hand  discharged  the  pis- 
tol which  caused  the  death  of  Merrick.  But  the  jury  may 
have  taken  other  views  of  the  evidence  under  the  charge,  so 
that  the  question  made  upon  the  trial  and  presented  by  the 
writ  of  error,  upon  the  rules  governing  the  liability  of  one 
to  answer  criminally  for  the  acts  of  the  other,  cannot  be 
passed  by  without  consideration. 

If  the  homicide  was  committed  by  one  of  several  persons, 
in  the  prosecution  of  an  unlawful  purpose  or  common  de- 
sign, in  which  the  combining  parties  had  united,  and  for 
the  effecting  whereof  they  had  assembled,  all  were  liable  to 
answer  criminally  for  the  act,  and,  if  the  homicide  was  mur- 
der, all  were  guilty  of  murder,  assuming  that  it  was  within 
the  common  purpose.  All  present  at  the  time  of  commit- 
ting an  offence  are  principals,  although  only  one  acts,  if 
they  are  confederate,  and  engaged  in  a  common  design,  of 
which  the  offence  is  a  part.  (Bass,  on  Crimes,  27,  29.) 
The  several  persons  concerned  in  this  offence  were  assem- 
bled for  the  commission  of  a  felony,  and  were  engaged  in 
t  he  actual  perj^etration  of  the  offence,  and  the  homicide  was 
committed  upon  one  who  was  opposing  them  in  the  act,  and 
in  rescuing  and  aiding  the  confederates  to  escape.  To  this 
conclasion  the  jury  must  have  come. 
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It  there  was  a  general  resolution  againsfc  all  opposers,  and 
to  resist  to  the  utmost  all  attempts  to  detain  or  hold  in  cus- 
tody any  of  the  parties,  all  the  persons  present  when  the 
homicide  was  committed  were  equally  guilty  with  him  who 
fired  the  fatal  shot.  (Russ.  on  Crimes,  29,  30.)  This  gen- 
eral resolution  of  the  confederates  need  not  be  proved  by 
direct  evidence.  It  may  be  inferred  from  circumstances ; 
by  the  number,  aims  and  behavior  of  the  parties  at  or  be- 
fore the  scene  of  action.  (Id.;  Fort.,  353,  354;  2  Hawk. 
P.  C.,X5h.  29,  §  8;  Tyler's  Case,  8  C.  &  P.,  616.)  There 
was  enough  in  this  case  to  authorize  the  submission  of  the 
question  to  the  jury.  An  express  resolution  against  all 
opposers  can  very  seldom  be  proved  by  direct  evidence  ; 
but  here  every  circumstance  tended  strongly  to  prove  it. 

Some  of  the  confederates,  and  perhaps  all,  were  armed  ; 
they  actually  did  resist  all  opposition  with  such  weapons 
as  they  could  successfully  use.  When  one  was  detained, 
being  overcome  by  the  opposition,  the  others  returned  at 
the  call  of  their  comrade,  and  the  only  one  in  condition  to 
do  so,  deliberately  shot  Merrick,  who  was  preventing  the 
escape  of  one  of  the  confederates,  and  was  cautioned  by  that 
confederate,  when  about  to  shoot,  not  to  shoot  him.  The 
jury  were  authorized  to  infer  that  this  act  was  within  the 
general  purpose  of  the  confederates.  They  may  have  de- 
sisted from  their  larcenous  attempts,  and  yet  the  full  pur- 
pose of  the  combination  not  having  been  carried  out  so  long 
as  one  of  the  party  was  detained  and  held  a  prisoner. 

The  charge  of  the  judge  was  favorable  to  the  accused  upon 
this  branch  of  the  case,  quite  as  favorable  as  the  law  would 
warrant.  It  was  in  substance  that  if  the  shot  that  caused 
the  death  was  fired  by  another  hand  than  that  of  the  pris- 
oner, the  jury  must  be  satisfied  that  there  was  an  actual  and 
overt  concert  and  complicity  to  effect  that  precise  object. 
Again,  the  judge  charged,  in  response  to  a  request  of  the 
prisoner's  counsel,  that  the  jury  must  be  satisfied  that  the 
prisoner  had  fired  the  fatal  shot  which  produced  the  death 
of  Merrick,  or  that  he  (that  is,  the  person  actually  shooting) 
was  acting  under  the  influence  of  a  purpose  common  to  all, 
for  the  promotion  of  a  bad  cause,  that  the  others  were  co- 
conspirators with  him,  and  that  they  had  the  same  object 
in  view,  and  that  the  same  purpose  actuated  the  breasts  of 
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all,  before  they  could  find  the  prisoner  guilty  of  murder ; 
and  the  same  was  in  substance  repeated  in  another  part  of 
the  charge.  Having  charged  thus  fully  and  favorably  to 
the  prisoner,  it  was  not  error  to  decline  to  repeat  the  in- 
structions at  the  close  of  the  charge.  But  a  charge  in  the 
terms  of  the  request  would  have  been  improper.  The  re- 
quest was  to  charge  that  the  comn\on  guilty  purpose  of  re- 
sisting to  the  death  any  person  who  might  endeavor  to 
apprehend  them,  must  have  been  formed  when  the  parties 
went  out  with  a  common  illegal  purpose  of  larceny.  The 
time  when  the  illegal  combination  and  arrangement  was 
made,  which  resulted  in  murder,  is  not  material,  so  long  as 
it  was  made  before  the  actual  commission  of  the  offence. 
They  may  have  had  only  a  larceny  in  their  minds  when  they 
left  New  York,  the  other  intent  may  have  been  formed  after 
they  reached  Binghamton,  or  after  they  entered  upon  the 
premises. 

After  the  judge  had  charged,  as  before  stated,  and  in  re- 
sponse to  the  requests  of  the  prisoner's  counsel,  had  charged, 
1st.  That  to  authorize  a  conviction  for  murder  in  the  first 
degree,  the  shot  must  have  been  fired  with  a  premeditated 
design  to  take  life,  and  not  simply  to  rescue  his  companion  ; 

2d.  That  if  all  the  person  who  fired  the  shot  did,  was  in- 
tended to  render  help,  and  to  rescue  his  endangered  com- 
panion, and  not  simply  to  kill,  there  could  be  no  coviction 
of  murder ;  and, 

3d.  That  if  the  acts  of  Merri«k,  and  the  circumstances  as 
they  transpired  and  which  were  referred  to  in  detail,  and  the 
atuation  and  condition  of  the  confederates,  and  the  desire 
to  avoid  detection  and  arrest  of  any  of  the  burglars,  or  their 
death  at  the  hands  of  Merrick,  aroused  and  heated  the 
blood  of  the  one  who  fired  the  fatal  shot,  the  prisoner  could 
not  be  convicted  of  murder ;  he  was  asked  to  charge,  that 
if  the  prisoner  and  his  companions,  on  the  occasion  of  the 
homicide,  entered  upon  the  premises  with  the  common  pur- 
pose of  larceny,  and  the  violence  of  the  prisoner's  compan- 
ion was  merely  the  result  of  the  situation  in  which  he  found 
himself,  and  that  he  proceeded  from  the  impulse  of  the  mo- 
ment without  any  concert,  then  the  prisoner  would  be  enti- 
tled to  an  acquittal  and  discharge. 

He  had  in  various  forms  charged  this  proposition  in  sub* 
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• 
stance,  and  had  gone  to  the  verge  of  the  law  in  favor  of  the 

accused,  and  explained  the  principles  npon  which,  and  upon 
which  alone  he  could  be  convicted  of  murder,  for  the  acts 
of  his  companions  and  confederates,  and  he  was  not  called 
upon  to  repeat  the  instructions  in  as  many  forms,  and  with 
all  the  varieties  of  diction  that  counsel  could  devise!  Hav- 
ing once  distinctly,  and  without  ambiguity,  enumerated  the 
legal  propositions,  it  was  not  error  to  decline  a  repetition. 
We  are  not  called  upon  to  decide  whether  the  prisoner  was 
entitled  to  rulings  as  favorable  as  those  given.  Be  this  as  it 
may,  the  judge  was  not  bound  to  adopt  the  words  of  the 
counsel,  having' stated  the  propositions  substantially  as 
stated.  {First  Baptist  Ohurch  in  Brooklyn  v.  Brooklyn 
Fire  Insurance  Company^  28  N.  Y.,  153;  Fayy.  G'Neilly 
36  N.  Y.,  11.) 

The  claim  pressed  with  most  earnestness  in  behalf  of  the 
plaintiff  in  error,  is  that  the  offence  was  reduced  to  man- 
slaughter in  the  second  degree,  as  having  been  committed  in 
resisting  an  attempt  of  the  deceased  to  commit  a  felony,  the 
attempted  felony,  as  claimed,  being  the  unnecessary  killing 
of  one  of  the  burglars,  by  Merrick  and  his  fellow  clerk. 

The  statute  declares,  that  every  person  who  shall  unneces- 
sarily kill  another,  while  resisting  an  attempt  of  such  other 
person  to  commit  any  felony,  or  to  do  any  other  unlawful 
act,  shall  be  deemed  guilty  of  manslaughter  in  the  second 
degree.  (2  R.  S.,  661,  §  11.)  The  prisoner  claims  that  the 
killing  of  Merrick  was  witBin  the  provisions  of  this  act. 
That  the  prisoner  and  his  confederates  were  engaged  in  the 
commission  of  a  felony,  and  that  the  deceased  could  law- 
fully use  all  the  force  necessary,  to  oppose  and  prevent  the 
consummation  of  the  felony,  could  properly  resist  all  at- 
tempts to  inflict  bodily  injury  upon  himself,  and  could  law- 
fully detain  the  felons,  and  hand  them  over  to  the  officers 
of  the  law,  for  prosecution  and  punishment,  is  not  denied, 
and  it  would  only  be  by  the  use  of  unnecessary  or  wantoD 
violence  and  the  infliction  of  unnecessary  or  wanton  injury 
to  the  person  of  the  criminals,  that  the  deceased  could  be- 
come a  wrongdoer.  Without '  undertaking  to  define  the 
boundary  line  which  separates  the  lawful  and  unauthorized 
and  illegal  acts  of  individuals  in  the  protection  of  property, 
the  prevention  of  crime  and  the  arrest  of  offenders,   it  is 
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enoagh  that  the  law  will  not  be  astute  in  searching  for  such 
a  line  of  demarcation,  as  will  take  the  innocent  citizen, 
whose  property  and  person  are  in  danger,  from  the  protec- 
tion of  the  law,  and  place  his  life  at  the  mercy  and  discre- 
tion of  the  admitted  felon.  They  will  *not  be  made  to 
change  places  upon  any  doubtful  or  uncertain  state  of 
facts. 

The  prisoner's  counsel  requested  the  judge  to  charge  the 
jury,  that  if  the  killing  of  Merrick  was  necessary,  in  order 
to  prevent  him  from  unnecessarily  killing  another,  it  was  not 
murder  in  the  first  degree.  This  request  was  properly  de- 
clined. There  was  no  evidence  to  warrant  the  submission 
of  the  question  to  the  jury.  The  claim  upon  the  argument 
was,  that  the  burglar  who  was  first  seized  by  Burrows,  and 
struck  and  severely  injured,  both  by  him  and  the  deceased, 
was  in  danger  of  being  killed  at  the  time  of  the  homicide, 
and  that  it  was  to  save  the  life  of  this  man,  that  the  de- 
ceased was  killed.  But  the  evidence  is,  that  both  Merrick 
and  Burrows  had  left  this  burglar,  before  either  of  the 
others  returned^ to  the  rescue,  and  that  neither  was  then 
harming  or  attempting  to  harm  him.  It  could  not  have 
been,  then,  to  prevent  the  unnecessary  killing  of  that  man, 
that  the  life x>f  the  deceased  was  taken.  At  the  time  of  the 
homicide,  the  deceased  was  struggling  with  the  second 
burglar  and  having  him  at  some  advantage,  but  there  is  no 
evidence  that  he  was  doing  or  attempting  to  do  him  any 
bodily  harm,  or  that  the  burglar  was  in  danger  of  bodily 
harm  from  the  deceased.  Who  made  the  first  attack,  or 
that  the  deceased  was  doing  anything  except  to  defend  him- 
self, or  possibly  to  detain  the  man  in  custody  and  prevent 
his  escape,  does  not  appear.  The  killing  was  deliberate, 
and  for.  some  purpose  other  than  the  prevention  of  a  felony 
by  the  deceased.  A  verdict  that  the  killing  was  to  prevent 
the  commission  of  a  felony,  or  the  unnecessary  killing  of 
the  person  then  struggling  wi^h  the  deceased  would  have 
been  unsupported  by  evidence. 

There  was  no  error  in  the  refusal  to  charge  as  requested. 

A  question  is  presented  by  the  exception  to  the  comments 
of  the  judge  upon  the  fact  that  the  prisoner  had  not  availed 
himself  of  the  privilege  of  being  sworn  and  giving  evidence 
in  his  own  behalf.     By  statute  (ch.  678  of  the  Laws  of  1869), 
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persons  upon  trial  for  crirpe  may,  at  their  own  request,  bnt 
not  otherwise,   be  deemed  competent   witnesses.     The  act 
may  be  regarded  as  of  doubtful  propriety,  and  may  regard 
it  as  unwise,  and  as  subjecting  a  person  on  trial  to  a  severe 
if  not  cruel  test. '  If  sworn,  his  testimony  will  be  treated  as 
of  but  little  value,  will  be  subjected  to  those  tests  which 
detract  from  the  weight  of  evidence  given  under  peculiar 
inducements  to  prevent  the  truth  when  the  truth  would  be 
unfavorable,  and  he  will,  under  the  law  as  now  understood 
and  interpreted,  be  subjected  to  the  cross-examination  of 
the  prosecuting  officer,  and  made  to  testify  to  any  and  all 
matters  relevant  to  the  issue,  or  his  own  credibility  and 
character,  and  under  pretence  of  impeaching  him  as  a  wit- 
ness, all  the  incidents  of  his  life  brought  to  bear  with  great 
force  against  him.     He  will  be  examined  under  the  embar- 
rassments incident  to  his  position,  depriving  him  of  his  self- 
possession  and  necessarily  greatly  interfering  with  his  ca- 
pacity to  do  himself  and  the  truth  justice,  if  he  is  really 
desirous  to  speak  the  truth.     These  embarrassments  will 
more  seriously  affect  the  innocent  than  the  guilty  and  hard- 
ened in  crime.     Discreet  counsel  will  hesitate  before  advis- 
ing a  client  charged  with  high  crimes  to  be  a  witness  for 
himself  under  all  the  disadvantages  surrounding  him.     If, 
with  this  statute  in  force,  the  fact  that  he  is  not  sworn  can 
be  used  against  him,  and  suspicion  be  made  to  assume  the 
form  and  have  the  force  of  evidence,   and  circumstance, 
however  slightly  tending  to  prove  guilt,  be  made  conclu- 
sive evidence  of  the  fact,  then  the  individual  is  morally 
coerced,  although  not  actually  compelled  to  be  a  witness 
against  himself.     The  constitution,  which  protects  a  party 
accused  of  crime  from  being  a  witness  against  himself,   will 
be  practically  abrogated. 

The  Legislature  foresaw  some  of  the  evils  and  dangers  that 
might  result  from  the  passage  of  the  act,  and  did  what  could 
be  done  to  prevent  them  by  Enacting  that  the  neglect  or  re- 
fusal of  the  accused  to  testify  should  not  create  a  presump- 
tion against  him.  Neither  the  prosecuting  officer  or  the  judge 
has  the  right  to  allude  to  the  fact  that  a  person  has  not 
availed  himself  of  this  statute,  and  it  would  be  the  duty  of 
the  court  promptly  to  interrupt  a  prosecuting  counsel  who 
should  so  far  forget  himself  and  the  duties  of  his  office  as  to 
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attempt  to  ma^e  use  of  the  fact  in  any  way  to  the  prejudice 
of  a  person  on  trial.  An  allusion  by  the  judge  to  the  fact, 
unexplained,  cannot  but  be  prejudicial  to  a  person  on  trial, 
and  a  provision  intended  for  his  benefit  will  prove  a  trap 
and  a  snare.  It  is  an  intimation  to  the  jury  of  the  effect 
upon  his  mind  of  the  omission  of  the  accused  to  explain-  by 
his  own  oath,  suspicious  and  doubtful  facts  and  circum- 
stances, as  affecting  the  question  of  guilt  or  innocence. 

The  judge  alluded  to  the  fact  that  the  accused  was  not 
sworn,  twice  in  the  course  of  his  charge ;  once  in  connection 
with  the  question  of  identity  and  the  narration  of  the  cir- 
cnmstances  of  the  homicide,  and  again  in  connection  with 
circumstances  claimed  to  be  suspicious,  as  tending  to  prove 
the  presence  of  the  prisoner  at  the  burglary,  and  his  con- 
nection with  the  other  supposed  burglars,  and  on  both  oc- 
casions in  a  manner  calculated  to  give  an  impression  preju- 
dicial to  the  prisoner.  An  impression  was  given  that  at 
least  full  effect  should  be  given  to  the  evidence  of  identity, 
and  to  the  narration  of  the  transaction  as  given  by  the  sole 
surviving  witness,  and  to  the  circumstances  tending  to  prove 
the  connection  of  the  accused  with  the  offence,  inasmuch  as 
he  had  not  contradicted  the  former  or  explained  the  latter. 
It  is  true  that  the  judge  told  the  jury  that  the  prisoner  was. 
not  bound  to  be  sworn,  and  that  the  prosecution  must  make 
out  their  case,  but  he  did  not  say  in  that  connection  that 
this  omission  to  be  a  witness  should  not  create  any  presump- 
tion against  him.  Had  not  this  been  subsequently,  and, 
upon  an  exception  being  taken,  explained,  it  would  have 
been  a  just  ground  of  complaint  by  the  prisoner.  But  the 
judge,  upon  his  attention  being  called  to  his  remarks,  did 
say  to  the  jury  that  there  was  no  law  requiring  the  prisoner 
to  be  sworn,  and  there  was  no  inference  to  be  drawn  against 
him  from  the  fact  of  his  not  being  sworn.  Inasmuch  as  the 
error  of  this  part  of  the  charge  was  that  by  its  general  terms 
it  authorized  an  inference  to  the  prejudice  of  the  prisoner, 
rather  than  a  direct  statement  of  an  erroneous  proposition, 
we  are  of  the  opinion  that  the  error  was  cured  by  the  subse- 
quent explanation. 

The  charge  as  given  would  seem  to  indicate  that  the  cir- 
comstances  relied  upon  as  proving  the  guilt  of  the  prisoner, 
bad>  iu  the  mind  of  the  judge,  been  entitled  to  additional 
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weight  as  evidence,  from  the  fact  that  the  ppsoner  had  not 
been  sworn,  and  from  it  the  jury  might  have  been  misled 
and  induced  to  regard  the  fact  that  he  had  not  been  sworn, 
as  one  circumstance  against  him,  and  as  giving  point  and 
effect  to  all  the  others.  But  this  was  explained  and  the 
rule  properly  stated  upon  the  final  submission  of  the  cause 
to  the  jury. 

Objection  was  made,  upon  the  trial,  to  the  production  in 
evidence  of  certain  implements  and  papers  found  in  the 
room  and  desk  of  the  prisoner.  Both  the  room  and  desk 
were  used  somewhat  in  common  by  him  and  one  of  his  as- 
sociates, but  he  was  the  chief  occupant.  The  articles  were 
taken  some  time  after  his  arrest,  and  evidence  was  given 
tending  to  show  that  he  had  the  key  of  the  room,  and  show- 
ing how  the  room  had  been  kept  during  his  absence ;  and 
the  prisoner,  upon  the  trial,  admitted  the  possession  of  one 
of  the  implements.  Other  evidence  was  given,  also  tending 
to  connect  the  prisoner  with  the  articles  found  in  his  room  ; 
and  the  question  of  fact  was  properly  submitted  to  the  jury 
as  to  the  connection  of  the  prisoner  with  these  articles,  upon 
all  the  evidence.  There  was  evidence  to  go  to  the  jury  on 
that  question.  The  rachet-drill,  which,  it  was  claimed,  the 
bits  with  which  the  entry  into  the  store  was  effected  fitted, 
the  prisoner  admitted  on  the  trial  had  been  in  his  possession 
as  a  new  invention  and  a  curious  thing.  This  alone  was 
some  evidence  that  the  articles  found  with  the  drill  were 
there  while  the  prisoner  occupied  the  room  and  used  the 
desk,  especially  with  the  other  evidence  tending  to  show 
that  the  room  bad  remained  locked  from  the  time  he  left 
until  the  articles  were  found  and  taken  away. 

Objection  was  also  taken  to  the  admission  of  the  photo- 
graphic likenesses  of  the  two  persons  found  drowned.  Evi- 
dence was  given  of  the  manner  in,  and  disadvantageous 
circumstances  under  which  they  were  taken  ;  and  the  evi- 
dence was  that  they  were  not  artistic  pictures,  nor  in  all  re- 
spects the  most  perfect  likenesses  that  cduld  be  taken. 
This  was  fully  explained  by  the  artist,  and  the  reason  why 
they  were  not  more  perfect,  stated.  They  were  submitted 
to  the  witnesses,  not  as  themselves,  and  alone,  sufficient  to 
enable  them  to  identify  the  persons  with  entire  certainty, 
but  as  aids,  and  with  other  evidence,  to  enable  the  jury  to 
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pass  npon  the  question  of  identity.  They  were  the  best 
portraits  to  be  had,  and  all  that  coald  be  taken.  The  per- 
sons were  identified  by  other  circumstances,  the  clothes  they 
wore  and  the  articles  found  upon  their  persons,  and  their 
general  description  ;  and  the  photographs  were  competent, 
although  slight,  evidence  in  addition  to  the  other  and  more 
reliable  testimony. 

We  are  of  the  opinion  that  it  was  not  error,  under  the  cir- 
cumstances, to  admit  them  as  evidence  for  what  they  were 
worth.  By  themselves,  they  would  have  been  of  but  little 
value ;  but  they  were  of  some  value  as  corroborating  the 
other  evidence  identifying  the  bodies. 

There  was  no  error  of  substance  committed  on  the  trial ; 
and  the  judgment  must  be  affirmed,  and  the  proceedings  re- 
mitted to  the  court  below,  to  proceed  upon  the  conviction 
and  pronounce  sentence  of  death  as  prescribed  by  law. 

All  the  judges  concurring,  judgment  afllrmed. 
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Starin  V.  The  People. 

The  priaoner  waa  indicted  as  aeceesory,  before  the  fact,  to  the  crim^of  burglary  in 
the  first  degree,  committed  by  four  principals  named  in  the  indictment 

Tbe  district  attorney  moved  the  trial  of  the  prisoner,  who,  by  his  counsel,  objected 
to  proceeding  with  the  trial  until  after  the  conviction  of  all  the  principals 
named  in  the  indictmeht,  it  being  admitted  by  the  district  attorney  that  but  one 
of  the  principals  had  been  convicted  and  that  one  was  then  in  jail  and  the  other 
two  had  not  been  arrested.  The  court  overruled  the  objection,  which  was 
excepted  to. 

The  prisoner,  by  his  counsel,  then  objected  to  being  tried  as  accessory  to  any  other 
principal  than  the  one  who  was  convicted ;  the  court  overruled  the  objection 
and  exception  was  made  to  the  ruling. 

The  trial  then  proceeded. 

Bdd,  that  an  accessory  may  be  tried  and  convicted  where  one  only  of  several  prin- 
dpaU  named  in  the  indictment  has  been  convicted. 

BUd,  That  in  such  a  case  the  accessory  must  be  tried  and  convicted  as  accessory  to 
the  convicted  principal  only  in  the  same  manner  as  though  the  convicted  prin* 
eipal  only  was  named  in  the  indictment.  The  association  of  unconvicted 
principals  with  a  convicted  principal  in  the  indictment  does  not  authorize  the 

Vol.  I.  24 
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trial  of  an  accessory  to  any  but  tlie  one  convicted  any  more  than  it  would  if 
those  not  convicted  had  not  been  named. 

Heldy  that,  if  a  court  in  a  civil  or  criminal  case  entertains  and  decides  material  le<ral 
questions  which  belong  to  and  are  properly  a  part  of  the  trial  before  impanel- 
ling the  jury,  and  the  parties  act  upon  them,  such  decisions  should  be  deemed 
inoorporated  into  the  proceedings  on  the  trial,  or  in  other  words  a  part  of  the 
trial  itself.  Otherwise  the  greatest  injustice  might  be  done  to  parties  reh-inir 
upon  the  faith  of  such  exceptions.  Life,  liberty  and  property  might  be  un- 
justly jeoparded  by  adherence  to  such  narrow  technicalities. 

Hddy  further,  that  it  was  unnecessary  to  renew  the  objection  afterward.  A  party  is 
not  required  to  raise  an  objection  every  time  an  occasion  is  presented,  after  the 
court  has  ruled  definitely  upon  the  point. 

Gasler,  a  witness  for  the  prosecution,  was  asked,  on  cross-examination,  the  following 
question :  "  Did  you  state  before  the  grand  jury,  in  your  testimony,  in  sub- 
stance, that  the  object  you  had  in  implicating  Starin  in  the  robbery,  was  that 
he  went  back  on  you  for  $1,600  for  five  men,  and  you  made  up  your  mind  that 
you  would  lead  him  along  until  yon  had  an  opportunity  to  retaliate  ? "  He 
answered,  "  I  don't  know  whether  I  did  or  not."  The  prisoner  called  the  clerk 
of  the  grand  jury,  who  swore  that  Casler  testified  before  that  body  that  "  Starin 
and  him  put  in  five  men,  and  made  $1,600,  and  it  was  to  be  divided,  and  Starin 
would  not  divide  it,  and  he  meant  to  lead  Starin  along  and  retaliate  on  him.** 

The  record  then  states  that  "  the  people  proposed  to  read  the  remainder  of  Casler's 
evidence  before  the  grand  jury  which  was  not  read  by  the  prisoner's  couDsel, 
relating  to  Starin  and  the  Hudson  robbery."  This  was  objected  to  by  the 
prisoner,  the  objection  overruled,  and  exception  taken. 

Heldy  that  the  statement  of  Casler  before  the  grand  jury  was  competent  as  contra- 
dicting evidence,  as  it  tended  to  show  that  he  was  actuated  by  motive^  of 
revenge  against  the  prisoner.  The  remainder  of  his  evidence  before  the  g^rand 
jury  did  not  relate  to  his  motives,  or  the  feelings  by  which  he  was  actuated,  but 
to  the  facts  bearing  upon  the  prisoner's  guilt,  and  was,  therefore,  incompetent. 
The  prosecution  were  entitled  to  any  statement  which  would  tend  to  explain  or 
qualify  that  which  had  been  called  out,  but  were  not  entitled  to  statements 
upon  other  tubjects. 

D.  S.  Morrel^  for  the  people. 
W.  A.  Beach^  for  the  prisoner. 

Church,  Ch.  J.  The  plaintiflp  in  error  was  indicted  as 
accessory  before  the  fact  to  the  crime  of  burglary  in  the  first 
degree,  committed  by  foar  principals  named  in  the  indict- 
ment. At  the  Montgomery  Oyer  and  Terminer,  held  on 
the  13th  day  of  May,  1867  (the  prisoner  having  been  ar- 
raigned and  plead  not  gnilty  to  the  indictment),  the  district 
attorney  moved  the  trial  of  the  prisoner,  who,  by  his  coun- 
sel, objected  to  proceeding  with  the  trial  until  after  the 
conviction  of  all  the  principals  named  in  the  indictment. 
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The  district  attorney  then  admitted  that  but  one  of  the 
principals  had  been  convicted,  that  one  other  was  then  in 
jail,  and  the  other  two  had  not  been  arrested.  The  objec- 
tion was  then  overruled  and  the  decision  excepted  to. 

Several  other  objections  were  raised  and  decided,  but  one 
of  which  it  is  necessary  to  notice,  and  as  to  that  the  record  is 
as  follows  :  The  prisoner,  by  his  counsel,  then  objected  to 
being  tried  as  accessory  to  any  other  principal  than  the  one 
who  was  convicted ;  the  court  overruled  the  objection  and 
the  prisoner's  counsel  then  and  there  duly  excepted. 

The  jury  were  then  impanelled  and  the  trial  proceeded. 

If  this  exception  is  available  to  the  prisoner,  it  is  fatal  to 
the  conviction  and  judgment.  An  accessory  may  be  tried 
jointly  with  the  principal,  but  the  jury  must  first  agree 
upon  the  guilt  of  the  principal,  while  an  acquittal  of  the 
principal  necessarily  acquits  the  accessory.  (Wharton's 
Crim.  Law,  §  138.)  If  the  accessory  is  not  tried  with  the 
principal,  he  cannot  be  tried  until  the  principal  has  been 
tried  and  convicted.  {People  v.  Bacon^  1  Park.  R.,  246.) 
Formerly,  if  a  man  was  indicted  as  accessory  in  the  same 
crime  to  two  or  more  persons,  he  could  not  have  been  ar- 
raigned until  all  the  principals  were  convicted  and  attainted. 
(Hale's  Pleas  of  the  Crown,  623,  chap.  47.)  And  in  order 
to  try  an  accessory  when  only  one  of  several  principals  had 
been  convicted,  it  was  necessary  to  indict  and  arraign  him 
as  accessory  to  that  one  only.     (Id.) 

But  the  modern  decisions  have  somewhat  modified  this 
rule,  and  the  weight  of  authority  now  is,  that  an  accessory 
may  be  tried  and  convicted  when  one  only  of  several  prin- 
cipals named  in  the  indictment  has  been  convicted.  (1  Rus- 
sell on  Crimes,  38;  Bishop's  Crim.  Law,  §611  ;  Common- 
weaUk  V.  Knapp^  10  Pick.,  477.) 

But  it  is  well  settled  in  such  a  case  the  accessory  must  be 
tried  and  convicted  as  accessory  to  the  convicted  principal 
only  in  the  same  manner  as  though  the  convicted  principal 
only  was  named  in  the  indictment.  The  authorities  are 
uniform  on  this  subject,  and  I  have  been  unable  to  find  any 
decision  against  this  position.  {Strops  v.  Com.j  7  Serg.  and 
R.,  491 ;  3  Greenl.  Ev.,  §  62;  People  v.  BacaUy  1  Park., 
246  ;  1  Bishop's  Crim.  Law,  468.) 

This  necessarily  results  from  the  rule  that  the  guilt  of  the 
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principal  can  only  be  shown  by  a  judicial  trial  and  convic- 
don,  and  even  then  it  is  not  conclusive  against  the  acces- 
«ory.  (10  Pick.,  supra.)  The  association  of  unconvicted 
principals  with  a  convicted  principal  in  the  indictment  does 
not  authorize  the  trial  of  an  accessory  to  any  but  the  one 
convicted  any  more  than  it  would  if  those  not  convicted 
had  not  been  named.  The  decision  of  the  court,  therefore, 
overruling  the  objection  of  the  prisoner  to  being  tried  as 
accessory  to  any  but  the  convicted  principal,  was  clearly 
erroneous. 

This  objection  is  attempted  to  be  answered  on  two  grounds. 
1st.  It  is  claimed  to  be  ill-timed  and  not  made  ^' upon  the 
trial ''  of  the  indictment.  Upon  the  former  argument  of  the 
case  before  the  late  Court  of  Appeals,  the  record  did  not 
show  whether  this  exception  was  taken  before  or  after  the 
jury  were  impanelled,  and  some  of  the  members  of  the  court 
regarded  that  circumstance  as  controlling  in  determining 
whether  it  could  be  available  to  the  prisoner  in  this  court 
Since  the  re-argument  was  ordered  the  record  has  been 
amended  so  as  to  show  that  the  objection  was  made  just 
prior  to  the  impanelling  of  the  jury.  Ordinarily  the  trial  in 
civil  and  criminal  cases  commences  with  impanelling  the 
jury,  and  questions  raised  before  that  time  are  of  a  prelimi- 
nary nature  or  not  entertained  ;  but  there  is  no  such  techni- 
cal rule  on  the  subject  as  precludes  us  from  adhering  to 
the  substance  rather  than  the  form  of  proceedings  in  courts, 
brought  here  for  review. 

By  the  record  it  appears  that  the  trial  of  the  indictment 
was  moved  and  the  court  determined  that  the  trial  must 
proceed.  The  prisoner's  counsel  then  raised  various  ques- 
tions, and  among  others  the  one  under  consideration.  The 
court  entertained  these  questions  not  only,  but  received  evi- 
dence by  admissions  of  the  district  attorney  of  facts  to 
enable  it  to  pass  upon  the  questions  intelligently  and  appro- 
priately. The  point  we  are  now  considering  was  not  pre- 
liminary in  its  nature,  but  one  proper  to  be  raised  and 
determined  upon  the  trial ;  and,  although  the  court  might 
have  declined  to  entertain  it  at  that  stage  of  the  proceed- 
ings, it  was  not  improper  to  settle  it  in  advance.  It  was 
fundamental  in  its  character,  and  would  necessarily  give  di- 
rection to  the  whole  course  of  the  trial  (the  evidence  to  be 
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given  and  the  verdict  to  be  rendered),  and  we  cannot  say 
that  it  might  not  influence  the  composition  of  the  jnry  itself 
and  the  exercise  of  the  right  of  challenge.  The  facts  ad- 
mitted by  the  district  attorney  were  only  proper  to  be  proved 
on  the  trial,  and  when  received  they  were  as  much  a  part  of 
the  evidence  on  the  trial  as  any  other.  It  is  unnecessary  to 
say  that  in  order  to  avail  himself  of  the  exception  the  pris- 
oner had  a  strict  right  to  take  it  at  the  time  he  did.  It  is 
sufficient  that  the  court  entertained  the  question  and  passed 
upon  its  merits,  as  upon  the  trial,  and  that  the  parties  so  re- 
garded it  and  acted  upon  it. 

It  is  too  late  to  say' the  exception  was  not  taken  upon  the 
triaL  If  a  court  in  a  civil  or  criminal  case  entertains  and 
decides  material  legal  questions  which  belong  to  and  are 
properly  a  part  of  the  trial  before  impanelling  the  jury,  and 
the  parties  act  upon  them,  such  decisions  should  be  deemed 
incorporated  into  the  proceedings  on  the  trial,  or  in  other 
words  a  part  pf  the  trial  itself.  Otherwise  the  greatest  in- 
justice might  be  done  to  parties  relying  upon  the  faith  of 
such  exceptions.  Life,  liberty  and  property  might  be  un- 
justly jeoparded  by  adherence  to  such  narrow  technicalities. 
It  was  unnecessary  to  renew  the  objection  afterward. 

The  parties  had  a  right  to  rely  upon  the  decision,  as  the 
court  bad  made  it.  The  time  and  manner  of  raising  the 
questions  and  the  general  conduct  of  the  trial  of  causes  are 
necessarily,  to  a  considerable  extent,  within  the  discretion 
of  the  court,  and  in  reviewing  judicial  proceedings  regard 
should  be  had  to  the  substance  of  what  has  been  done  rather 
than  to  the  manner  of  doing  it,  especially  when  material 
rights  and  interests  are  involved.  The  exception  is  just  as 
valid  and  effectual,  under  the  circumstances  of  this  case,  im- 
mediately before  as  if  taken  immediately  after  the  jury  were 
impanelled,  or  at  any  later  period  of  the  trial.  The  other 
ground  for  avoiding  the  force  of  the  objection  is,  that  the 
prisoner  was  not  injured  by  the  decision  of  the  court. 

An  examination  of  the  case  shows  that  evidence  was 
given  and  received  in  accordance  with  this  ruling.  One  of 
the  unconvicted  principals  was  called  as  a  witness  by  the 
prosecution,  and  testified  to  his  own  guilt  not  only,  but 
also  to  the  complicity  of  the  prisoner  with  him  as  a  princi- 
pal, disconnected  from  the  convicted  principal.     An  objeo- 
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tion,  it  IS  true,  might  have  been  interposed  to  this  evidence 
on  behalf  of  the  prisoner,  but  it  was  not  necessary  to  do  so^ 
because  it  was  admissible  under  the  previous  decision  of  the 
court.  One  exception  is  sufficient.  A  party  is  not  required 
to  raise  an  objection  every  time  an  occasion  is  presented, 
after  the  court  has  ruled  definitely  upon  the  point. 

The  evidence  implicated  the  prisoner  in  the  transaction, 
and  w^is  therefore  injurious  to  him  upon  the  trial.  So  as  to 
the  charge,  although  not  set  forth  in  the  case,  it  is  presumed 
(if  it  contained  anything  upon  this  point),  that  it  was  in  ac- 
cordance with  the  previous  ruling.  It  is  said  that  the  mo- 
tion made  by  the  prisoner's  counsel  at  the  close  of  the 
evidence  is  inconsistent  with  this  presumption.  I  do  not  so 
regard  it.  That  motion  was  to  discharge  the  prisoner,  on 
the  ground  that  none  of  the  principals  had  been  legally  con- 
victed, as  the  plea  of  guilty  of  the  convicted  principal  was 
not  a  legal  conviction.  It  sought  to  take  away  the  fact 
upon  which  the  originaWecision  was  apparently  based,  that 
one  convicted  principal  was  sufficient  to  authorize  the  trial 
of  the  prisoner  as  accessory  to  that  one,  with  others  who 
had  not  been  convicted. 

This  view  of  the  charge  is  very  much  strengthened  by  the 
verdict  of  the  jury,  which  accorded  with  it  and  with  the 
original  decision  of  the  court.  The  verdict  was  that  the 
prisoner  was  guilty  of  the  offence  wherewith  he  was  charged 
in  the  indictment.  In  7  Serg.  &  R.,  sv/pra^  the  court  set 
aside  the  judgment  in  a  similar  case,  for  the  error  of  the 
jury  in  rendering  such  a  verdict,  although  no  exception  was 
taken. 

Duncan^  J,,  said:  " The  verdict  here  finds  the  prisoner 
guilty  as  accessory  to  all.  The  jury  could  not  inquire  into 
the  guilt  of  those  who  had  not  pleaded,  and  yet  they  find 
them  guilty  as  to  these." 

We  have  in  this  case  a  distinct  decision  of  the  court  at  the 
commencement  of  the  trial,  in  effect,  that  the  prisoner  could 
be  tried  as  accessory  to  the  crime  of  those  who  had  not  beea 
convicted  as  well  as  the  one  who  had  ;  we  ^ee  that  evidence 
was  received  which,  bdt  for  that  ruling,  would  have  beeu 
incompetent,  and  that  was  followed  by  a  corresponding  vBr- 
dict  of  the  jury.    It  is  impossible  from  this  record  to  arrive 
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at  any  other  conclusion  than  that  the  erroneous  decision  at 
the  commencement  pervaded  the  whole  trial  and  verdict. 

Casler,  a  witness  for  the  prosecution,  was  asked,  on  cross- 
examination,  the  following  question  :  ^^Did  you  state  before 
the  grand  jury,  in  your  testimony,  in  substance,  that  the 
object  you  had  in  implicating  Starin  in  the  robbery,  was  that 
he  went  back  on  you  for  $l,6tX)  for  five  men,  and  you  made 
up  your  mind  that  you  would  lead  him  along  until  you  had 
an  opportunity  to  retaliate  ?"  He  answered,  "  I  don' t  know 
whether  I  did  or  not." 

The  prisoner's  counsel  afterward  called  the  clerk  of  the 
grand  jury,  who  stated  that  Casler  testified  before  that  body 
that  '^  Starin  and  him  put  in  five  men,  and  made  $1,500,  and 
it  was  to  be  divided,  and  Starin  would  not  divide  it,  and  he 
meant  to  lead  Starin  along  and  retaliate  on  him."  The  rec- 
ord then  states  that  ^Hhe  people  proposed  to  read  the  re- 
mainder of  Casler's  evidence  before  the  grand  jury  which 
was  not  read  by  the  prisoner's  counsel,  relating  to  Starin 
and  the  Sudson  robbery. ^^  This  was  objected  to  by  the 
prisoner's  counsel,  the  objection  was  overruled  and  the 
prisoner's  counsel  excepted.  The  witness  then  stated 
all  the  evidence  given  by  Casler  before  the  grand  jury,  none 
of  which  related  to  the  motives  which  influenced  him  in  im- 
plicating the  prisoner,  but  conversations  and  facts  tending 
to  implicate  him  in  the  Hudson  robbery,  and  which  he  had, 
substantially,  before  testified  to  on  this  trial. 

The  statement  of  Casler  before  the  grand  jury  was  compe- 
tent as  contradicting  evidence,  as  it  tended  to  show  that  he 
was  actuated  by  motives  of  revenge  against  the  prisoner. 
{Atwood  V.  Wilton^  7  Conn.  R.,  66.)  The  remainder  of  his 
evidence  before  the  grand  jury  did  not  relate  to  his  motives, 
or  the  feelings  by  which  he  was  actuated,  but  to  the  facts 
bearing  upon  the  prisoner's  guilt,  and  was,  therefore,  incom- 
petent. 

The  prosecution  were  entitled  to  any  statement  which 
would  tend  to  eiq:)lain  or  qualify  that  which  had  been  called 
out,  but  were  not  entitled  to  statements  upon  other  subjects. 
{Rouse  V.  WMted,  26  N.  Y.,  170.)  The  declaration  of  ill- 
will  against  the  prisoner  was  not  qualified  or  explained  by 
the  relation  of  facts  and  confessions  tending  to  prove  the 
prisoner's  guilt.     It  is  urged,  however,  that  the  objection 
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was  too  general,  and  that  the  prisoner's  counsel  should  have 
interposed  an  objection  wlien  it  was  seen  that  the  evidence 
was  incompetent.  The  answer  to  this  is,  that  the  question 
itself  implied  that  the  statement  related  to  a  different  sub- 
ject from  that  inquired  about.  The  prisoner's  counsel  in- 
quired what  Casler  said  about  the  motives  and  feelings 
which  actuated  him  in  his  action  against  the  prisoner ;  the 
prosecution  asked  for  all  that  Casler  stated  about  Starin  in 
connection  with  the  Hudson  robbery.  It  was  not  claimed 
or  intimated  that  he  said  anything  more  than  had  been 
proven  on  the  subject  of  his  ill-will,  and  the  proposition 
was  to  call  out  all  of  his  evidence  upon  the  merits.  The  ev- 
idence received  was  precisely  that  called  for  and  no  other, 
and  was  incompetent.  But  it  is  said  that  the  prisoner  was  not 
injured  by  this  evidence.  The  rule  is,  that  if  it  can  be  seen 
that  the  prisoner  could  not  have  been  injured,  a  new  trial 
will  not  be  granted  for  the  reception  of  evidence  technically 
inadmissible ;  on  the  other  hand,  if  he  might  have  been  prej- 
udiced, the  admission  of  improper  evidence  is  error.  (30 
N.  Y.,  69.) 

The  witness,  Casler,  was  sought  to  be  impeached  in  vari- 
ous ways,  by  showing  that  he  was  actuated  by  revenge ;  by 
proving  contradictory  statements ;  by  evidence  of  general 
bad  character ;  and  by  implicating  him  in  an  attempt  to 
commit  a  similar  robbery  ;  and  we  cannot  say  that  this  state- 
nu^nt  might  not  have  been  used  to  strengthen  his  credit  be- 
fore the  jury,  by  showing  that  he  had  made  consistent 
statements  about  the  transaction  at  different  and  distant 
periods.  Such  evidence  was  not  proper  for  the  purpose  of 
corroborating  the  witness,  and  if  it  could  have  been  used 
for  that  purpose,  we  cannot  say  it  was.  not  so  used  to  the 
prejudice  of  the  prisoner. 

The  judgment  and  conviction  must  be  reversed,  and  a  new 
trial  ordered. 

AUeriy  Or  over  ^  Rapallo  and  Andrews^  JJ.,  concur.  Fot- 
gery  J.,  concurred  on  the  last  ground,  PecJchcmh^  J.,  dis- 
sented. 

Judgment  reversed,  new  trial  ordered. 

NoTB. — The  Legislature,  bj  the  Penal  Ck>de,  seems  to  have  abolished  the 
crime  of  accessory  before  the  fact,  and  made  those  acts,  which  heretofore  came 
within  the  definition  of  that  crime,  the  acts  of  a  principal.    By  the  Penal  Oxie 
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there  are  no  acGessories  now  except  accessories  after  the  fact,  or,  as  the  Ck>de 
styles  them  ''  accessories  to  the  felony." 

The  Penal  Code  on  that  subject  reads  as  follows  : 

"  §  28.  A  party  to  a  crime  is  either, 

1.  A  principal ;  or, 

2.  An  accessory. 

"  §  29.  A  person  concerned  in  the  commission  of  a  crime,  whether  he  di- 
rectly commits  the  act  constituting  the  offence  or  aids  or  abets  in  its  commis- 
sion, and  whether  present  or  absent,  and  a  person  who  directly  or  indirectly 
coansels,  commands,  induces  or  procures  another  to  commit  a  crime,  is  a  prin- 
cipaL  • 

"  §  SO.  A  person  who,  after  the  commission  of  a  felony,  harbors,  conceals,  or 
aids  the  offender,  wiih  intent  that  he  may  avoid  or  escape  from  arrest,  trial, 
conviction,  or  punishment,  having  knowledge  or  reasonable  ground  to  believe 
that  such  offender  is  liable  to  arrest,  has  been  arrested,  is  indicted  or  convicted, 
or  has  committed  a  felony,  is  an  accessory  to  the  felony. 

"§  31.  A  person  who  commits  or  participates  in  an  act  which  would  mako 
him  an  accessory  if  the  crime  committed  were  a  felony,  is  a  principal,  and  may 
be  indicted  and  punished  as  such,  if  the  crime  be  a  misdemeanor. 

"  §  82.  An  accessory  to  a  felony  may  be  indicted,  tried,  and  convicted,  either 
in  the  county  where  he  became  an  accessory,  or  in  the  county  where  the  princi- 
pal felony  was  committed,  and  whether  the  principal  felon  has  or  has  not  been 
previously  convicted,  or  is  or  is  not  amenable  to  justice,  and  although  the  prin- 
cipal has  been  pardoned  or  otherwise  discharged  after  conviction. 

"§33.  Except  in  a  case  where  a  difiFerent  punishment  is  specially  prescribed 
by  law,  a  person  convicted  as  an  accessory  to  a  felony  is  punishable  by  impris- 
onment for  not  more  than  fiye  years,  or  by  a  fine  of  not  more  than  five  hundred 
dollais,  or  by  both." 


SUPREME  COUBT. 

New  York. 
Oeneral  Term,  1863. 


Prazer  v.  The  People. 

The  prisoner  was  indicted  for  administering  medicines  and  drugs  to  a  pregnant 
female  with  intent  to  procure  a  miscarriage.  At  the  time  of  the  alleged  offence 
the  complainant  was  a  single  woman  although  afterward  married.  She  testified 
to  her  pregnancy  by  the  defendant,  and  that  in  May  or  June,  1861,  he  gave  her 
pills  and  powders,  which  she  took  for  the  purpose  of  procuring  a  miscarriage. 
In  November,  1861,  she  was  delivered  of  a  full  grown  and  healthy  child.  Dr. 
Reden,  a  physician,  testified  that  he  attended  at  the  birth  of  the  child,  and  was- 
employed  to  do  so  by  the  defendant. 

The  jury  were  charged  "  that  the  evidence  of  Dr.  Reden  might  be  considered  by  the 
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jury  as  corroborative  of  the  witness  Daly,  as  to  the  defendant's  intent  attd  cott* 
nection  with  the  alleged  offence.^ 

The  defendant  requested  the  court  to  charge  the  jury  that  the  witness  Daly  was  a 
particeps  criminis  or  accomplice  with  the  defendant,  which  discredited  her,  and 
that  she  should  be  corit>borated.  to  entitle  her  testimony  to  full  credit ;  which 
was  refused  and  the  defendant  excepted. 

Heldy  that  although  the  offence  in  tlie  first  count  is  not  charged  in  the  words  of  the 
statute,  yet,  as  the  substantial  facts  constituting  the  offence  are  therein  stated, 
it  is  sufficient.  Besides,  there  are  three  counts  to  which  no  exception  is  taken, 
and  as  there  is  a  general  verdict  of  guilty,  the  conviction  must  be  sustained,  as 
the  verdict  will  be  applied  to  the  good  counts.  * 

Heldy  that  a  corroboration,  to  be  of  any  avail,  should  be  as  to  some  matter  material 
to  the  issue. 

A.  JUereness,  for  the  prisoner. 

C.  E.  Stephen^  district  attorney,  for  the  people. 

By  the  CourU  Allen,  J.  Objections  were  made  to  the 
sufficiency  of  the  first  two  connts  of  the  indictment.  I  do 
not  think  them  tenable.  The  offence,  it  is  trne,  is  not  in  the 
first  count  charged  in  the  very  words  of  the  statute,  but  in 
substance  —  the  substantial  facts  constituting  the  statutory 
offence  —  are  well  stated;  and  this  is  sufficient.  {The 
People  V.  Stockham^  1  Park.  Rep.,  424;  Thompson  v.  The 
PeopUy  3  id.,  208.)  But  as  there  are  three  counts  to  which 
no  exception  is  taken,  and  as  there  is  a  general  .verdict  of 
guilty,  the  conviction  must  be  sustained,  as  the  verdict  will 
be  applied  to  the  good  counts.  {The  People  v.  Curling^  1 
John.,  320  ;  Same  v.  Cooper y  13  Wend.,  379.) 

The  witness  Daly  was,  upon  her  own  statement,  guilty  of 
a  criminal  offence  of  the  same  grade  as  that  charged  upon 
the  defendant,  and  was  as  liable,  upon  conviction,  to  the 
same  punishment.  (3  E.  S.,  6th  ed.,  975,  §21.)  The  sub- 
mission to  an  operation  was,  or  the  taking  of  drugs,  with 
intent  to  procure  a  miscarriage,  is  a  moral  as  well  as  a  legal 
offence ;  and  that,  with  the  confessed  want  of  chastity,  was 
an  impeachment  of  the  witness,  and  rendered  a  corrobora- 
tion proper,  even  if  it  was  not  indispensable.  Her  avowed, 
enmity  to  the  defendant  went  to  her  credibility,  and  the  cir- 
cumstances of  the  case  resting  alone  upon  her  testimony, 
were  not  necessarily  conclusive  as  to  the  guilt  of  the  defend- 
ant.    There  was  a  fair  question  for  the  jury,  upon  all  the 
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evidence,  as  to  the  guilt  or  innocence  of  the  accused,  and 
no  one  could  have  questioned  the  verdict  of  the  jury,  either 
way.  But  if  the  witness  Daly  was  in  truth  corroborated,  so 
that  her  statement  could  challenge  implicit  belief,  there  was 
no  doubt  of  the  guilt  of  the  defendant.  The  testimony  of 
Dr.  tleden  was  relied  upon  as  thus  corroborating  the  wit- 
ness. And  the  judge  charged  that  it  was  corroborative  as 
to  the  defendant' s  intent  and  connection  with  the  alleged 
offence.  Now  it  only  corroborated  her  as  to  the  single  fact  of 
the  birth  of  the  child,  which  was  not  disputed,  and  which 
did  not  at  all  tend  to  prove  the  offence.  She  did  not  testify 
that  she  was  attended  by  Dr.  Keden,  or  that  the  accused 
employed  him ;  and  if  she  had,  the  case  would  not  have 
been  varied.  They  were  comparatively  unimportant  facts, 
not  in  the  least  implicating  the  accused  in  a  criminal  offence. 
The  claim  is  that  the  fact  of  the  employment  of  Dr.  Reden 
by  the  defendant  to  attend  upon  the  girl  at  her  confinement 
is  some  evidence  of  his  paternity  of  the  child,  and  this  latter 
fact  being  proved,  a  motive  existed  for  the  commission  of 
the  offence,  and  that  this  motive  thus  inferred  corrobo- 
rates the  evidence  of  the  girl  as  to  the  actual  guilt  of 
the  party.  This  is  quite  too  far  fetched  and  fanciful. 
It  was  necessary  to  yifer  a  fact,  to  wit,  the  guilty  connec- 
tion of  the  accused,  with  the  perjury  of  the  girl  from  an- 
other fact  which  is  equally  consistent  with  the  entire 
innocence  of  the  accused.  He  may  have  employed  Dr. 
Reden  from  sympathy  with  the  girl  and  as  an  act  of  charity ; 
or  may  have  done  so  at  her  request,  for  she  has  not  said  to 
the  contrary ;  and  the  very  publicity  of  the  personal  em- 
ployment of  a  respectable  physician,  when  it  might,  if  there 
was  guilt  to  conceal,  have  been  done  in  various  ways  with- 
out the  appearance  of  the  defendant,  or  implicating  him  in 
the  least,  would  seen;  to  evidence  a  conscious  innocence  and 
purity  of  purpose ;  at  least  it  is  capable  of  this  construction. 
But  concede  that  from  this  fact  the  jury  might  infer  that 
the  reason  of  his  interest  in  the  girl  was  because  he  was 
chargeable  with  her  pregnancy,  and  that  therefore  there 
was  a  motive  for  the  commission  of  the  offence,  that  does 
not  necessarily  prove,  or  tend  to  prove,  guilt  in  the  respect 
charged.  What  would  be  a  sufficient  inducement  to  one 
man  to  commit  a  crime  the  most  heineous  would  be  no  temp* 
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tation  to  another  to  offend  in  the  least  against  the  laws.  It 
is  difficult  to  see  how  the  performance  of  an  act  legitimate 
and  proper  in  November  can  tend  to  establish  the  commis- 
sion of  a  crime  in  May  or  June  preceding ;  or  how  it  is  to  be 
inferred  that  because  the  accused  was  willing  or  desirous 
that  the  girl  should  be  properly  attended  and  cared  for,  on 
her  delivery  ^hen  her  full  time  was  come,  he  attempted  to 
procure  a  miscarriage  by  unlawful  means,  in  the  earlier 
stages  of  pregnancy.  A  corroboration,  to  be  of  any  avail, 
should  be  as  to  some  matter  material  to  the  issue.  To  proVe 
that  a  witness  has  told  the  truth  as  to  immaterial  matters 
has  no  tendency  to  confirm  his  testimony  involving  the  guilt 
of  the  par^y  on  trial.  (1  Greenl.  on  Ev.,  §  381,  n.  1:)  In 
Hex  V.  Addis,  6  Car.  &  P.,  388,  Patterson,  /.,  said,  *'The 
corroboration  of  an  accomplice  [and  the  rule  must  be  the 
same  as  to  any  witness  for  any  reason  needing  confirmation 
and  support]  ought  to  be  to  some  fact  or  facts  the  truth  or 
falsehood  of  which  goes  to  prove  or  disprove  the  offence 
charged  against  the  person."  And  in  Rex  v.  Webb,  6  Car.  & 
P.,  696,  Williams,  J.,  said  that  something  ought  to  be 
proved  tending  to  bring  the  matter  home  to  the  prisoners ; 
and  that  proving  by  other  witnesses  that  the  robbery  was 
committed  in  the  way  described  was  not  such  a  confirma- 
tion of  the  accomplice  as  would  entitle  his  evidence  to  credit. 
And  see  Rex  v.  Wilkes,  7  Car.  &  P.,  272 ;  and  to  the  same 
effect,  Commonwealth  v.  Bosworth,  22  Pick.,  397;  People 
V.  Davis,  21  Wend.,  309. 

The  question  is  not  whether  it  was  indispensable  to  the 
conviction  that  the  witness  should  be  corroborated.  I  do 
not  think  it  was ;  but  that  the  jury  might,  in  their  discre- 
tion, have  convicted  upon  the  unsupported  evidence  of  the 
witness.  Whether  it  would  have  been  discreet  to  do  so  is 
quite  another  question,  and  it  is  quite  possible  that  the  jury 
would  have  been  unwilling  to  do  so.  And  the  charge  that 
the  evidence  of  Dr.  Reden  was  corroborative  of  the  testi- 
mony of  the  witness  in  respect  to  the  principal  fact,  to  wit, 
^^the  defendant's  intent  and  connection  with  the  alleged  of- 
fence," may  well  have  been,  and  doubtless  was,  influential 
with  the  jury,  inducing  them  to  give  credit  to  her  testimony 
which  was  not  due  to  her  uncorroborated  statement.  It 
cannot  be  said  that  this  error  in  the  charge  could  have  pie- 
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jodiced  the  defendant.  There  are  other  parts  of  the  charge 
which  might  entitle  the  defendant  to  a  reversal  of  the  con- 
viction ;  bat  I  do  not  deem  it  necessary  to  remark  npon 
them. 

For  the  error  stated,  the  conviction  mast  be  reversed,  and 
a  fienire  de  novo  awarded  to  the  Lewis  county  sessions. 


SUPREME  COURT. 

Qenaral  Term,  1863 


The  People  v.  Jones  et  cU. 

The  qii«§tton8  decided  in  this  case  came  np  on  bill  of  exceptions  by  certiorari  from 
Court  of  General  Seseiona  of  Oneida  County. 

The  defendants  were  CommiBsioners  of  Excise.  They  were  indicted  for  wilfully,  un- 
lawfully and  oorrupUy  granting  a  tavern  license  to  one  George  A.  Allen  of  the 
city  of  Utica. 

The  license  was  applied  for  upon  the  petition  of  twenty  freeholders  of  the  city,  and  in 
addition,  a  petition  signed  by  the  Mayor  and  several  citizens  of  Utica  in  which 
it  was  stated  that  Allen  kept  a  "  quiet,  orderly  and  respectable  house"  and  that 
they  believed  "  he  should  be  licensed.'*  A  letter  addressed  to  and  received  by 
the  defendants,  before  granting  the  license,  from  a  gentleman  in  Utica,  stating 
objections  to  granting  of  such  license,  and  among  other  objections  that  his  place 
was  a  "  mere  saloon,**  was  g^ven  by  the  prosecution  in  evidence  under  objection. 
On  the  trial  Allen  was  asked  by  the  District  Attorney,  under  objection,  "  Did 
you  keep  any  beds  or  bedding  there,  for  the  accommodation  of  travellers  ?  *'  He 
answered  "  No.*' 

Exceptions  were  taken  by  the  defendants  to  the  charge  of  the  court  in  regard  to  the 
following  propositions : 

FhrH,  That  the  jury  were  to  determine,  whether  the  place  kept  by  Allen  was  an 
inn,  tavern  or  hotel,  within  the  intent  and  meaning  of  the  excise  act. 

Second,  That  it  was  for  them  to  say  whether  the  evidence  in  the  case  showed  that 
the  place  in  question  had  the  characteristics  of  an  inn  or  tavern. 

Tfttref.  That  if  the  act  which  the  defendants  did,  in  granting  the  license  in  question, 
was  unlawful  or  in  violation  of  the  statute,  and  the  defendants  intended  to  do 
the  act,  they  could  not  shield  themselves,  or  escape  conviction  because  they 
did  not  suppose  that  act  was  in  violation  of  the  law. 

Favrih,  That  ignorance  of,  or  mistake  of,  the  law  is  no  excuse  or  defence ;  that  if 
the  act  which  the  defendants  did,  in  granting  the  license  in  question,  was  unlaw 
fol,  or  in  violation  of  law,  and  the  defendants  intended  to  do  the  act,  they  could 
not  shield  themselves  because  they  mistook  or  were  ignorant  of  the  law. 


382  Cowen's  Criminal  Reports. 

Fifth,  That  if  the  defendaDts  did  know  the  true  character  and  condition  of  the  place 
kept  by  Allen,  before  or  at  the  time  the  same  was  licensed,  it  was  no  excuse  or 
defense  that  in  granting  the  license  they  supposed  they  were  acting  accordin:^ 
to  the  statute,  if  in  fact  the  place  kept  by  Allen  was  one  which,  according  to  the 
statute,  could  not  be  lawfully  licensed. 

Held,  That  the  duties  devolved  upon  commissioners  of  excise  by  the  act  to  6U[>- 
press  intemperance  and  to  regulate  the  sale  of  intoxicating  liquors,  parsed  in 
1867«  call  for  the  exercise  of  discretion  and  judgment,  and  are,  to  some  extent, 
discretionary  and  judicial.  The  commissioners  cannot  be  coerced  in  the  exerci.sc 
of  their  discretion,  by  mandamus  or  otherwise,  and  for  a  mere  mistake  are  nut 
liable  either  civilly  or  criminally.  But  for  an  unlawful  and  corrupt  exercise  of 
the  powers  vested  in  them  they  are  answerable  criminally. 

Heldy  That,  to  constitute  an  inn-keeper,  a  tavern-keeper,  or  hotel-keeper,  the  party 
so  designated  must  receive  and  entertain  as  guests  those  who  choose  to  visit  his 
house ;  and  a  restaurant  where  meals  are  furnished  is  not  an  inn  or  tavern. 

Held,  That  it  by  no  means  follows  that  because  the  place  was  an  unfit  place  for  a 
tavern,  or  the  license  was  improvidently  or  improperly  granted,  the  defendants 
were  necessarUy  guilty  of  a  criminal  offence  in  granting  the  license.  To  consti- 
tute an  otfence  the  license  must  have  been  granted  with  full  knowledge  of  the 
facts,  and  wilfully. 

Held^  That  the  offence  consists  in  the  motive  and  intent  with  which  the  act  wad 
done.  The  mere  granting  of  a  license  which  a  court  or  jury  might  say  ought 
not  to  have  been  granted,  is  not  an  offence ;  but  the  jury  must  be  able  to  aay^ 
from  the  evidence,  that  the  commissioners  knew,  at  the  time,  that  it  was  not  a 
proper  case  for  a  license  under  the  statute,  and  nevertheless  granted  it  in  wil- 
ful disregard  of  the  statute ;  that  is,  that  they  knowingly  and  purposely  disre- 
garded the  statute.  If  they  acted  in  good  faith,  although  erroneously,  they 
cannot  be  punished. 

Edd,  That,  as  the  court  instructed  the  jury,  that  if  the  act  was  unlawful ;  that  is,  if 
the  license  ought  not  to  have  been  granted,  under  the  statute,  and  the  defend- 
ants intended  to  do  the  act,  that  is,  to  grant  the  license,  they  should  be  con- 
victed— ;  the  charge  was  erroneous  and  the  conviction  should  be  reversed. 

F.  Kernan^  for  the  defendants. 

H.  T.  Jenkins^  district  attorney,  for  the  people. 

By  the  Courts  Allen,  J.  The  duties  devolved  npon  the 
commissioners  of  excise  by  the  ''act  to  suppress  intemper- 
ance and  to  regulate  the  sale  of  intoxicating  liquors"  (L^ws 
of  1857,  c^J.  628,)  call  for  the  exercise  of  discretion  and  judg- 
ment, and  are,  to  some  extent,  discretfonary  and  judicial. 
The  commissioners  cannot  be  coerced  in  the  exercise  of 
their  discretion,  by  mandamus  or  otherwise,  and  for  a  mere 
mistake  are  not  liable  either  civilly  or  criminally.  But  for 
an  unlawful  and  corrupt  exercise  of  the  powers  vested  in 
them  they  are  answerable  criminally.    They  cannot  wilfully 
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and  knowingly  violate  the  law  with  impunity ;  and  while 
they  are  only  responsible  for  good  faith  and  integrity,  they 
cannot  from  corrupt  motives  either  grant  or  withhold  a 
license  improperly,  and  shield  themselves  under  the  judi- 
cial character  of  their  office.  The  law  is  well  guarded, 
and  is  distinct  and  plain  in  its  provisions  regulating  the  du- 
ties of  the  commissioners  in  the  granting  of  licenses ;  and  the 
legislature  intended  to,  and  I  think  have,  hedged  it  abmit 
with  all  practicable  safeguards  necessary  to  secure  all  the 
requisite  accommodations  for  the  traveller,  and  at  the  same 
time  protect  the  public  against  a  flood  of  mere  tippling 
houses  and  nurseries  of  intemperance  —  drinking  places  not 
connected  with  a  place  for  the  legitimate  entertainment  of 
travellers.  Whether  the  law,  or  any  law  distinguishing  be- 
tween the  traffic  in  intoxicating  drinks  and  other  commodi- 
ties, is  wise  or  unwise  is  not  for  us  to  decide.  The  legisla- 
ture is  supreme  in  its  action  on  that  subject,  and  we  have 
only  to  give  effect  to  the  laws  as  they  are  enacted.  It  was 
said  by  the  Court  of  King's  Bench,  in  the  last  century,  that 
"  the  mischief  of  granting  a  license  improperly  was  infinitely 
greater  than  that  of  refusing  one  ;  for  in  the  former  case  it 
might  be  productive  of  injury  to  the  whole  community,  while 
in  the  latter  the  grievance  was  felt  only  by  the  individual." 
{King  V.  Holland,  1  T.  R.,  692.)  A  criminal  information 
was  sustained  in  that  case  for  granting  a  license  to  an  im- 
I)roper  house.  Lord  Mansfield,  in  Hex  v.  Young,  1  Burr., 
560,  spe&king  of  the  discretionary  power  vested  in  commis- 
sioners of  excise,  says:  ^'  But  though  discretion  does  mean 
the  best  of  their  judgment  upon  the  occasion  that  calls  for 
it,  yet  if  this  discretion  be  wilfully  abused  it  is  criminal, 
and  ought  to  be  under  the  control  of  this  court."  The  in- 
formation in  that  case  was  refused,  because  the  justices  had 
"acted  both  honestly  and  legally  in  refusing  to  grant  the 
license  in  a  place  where  there  was  already  a  sufficiency." 

An  indictment  for  wilfully  and  corruptly  granting  a 
license  to  a  person  to  sell  spirituous  liquors  as  an  inn- 
keeper,' the  commissioner  knowing  that  the  applicant  was 
not  a  man  of  good  moral  character,  nor  a  person  of  sufficient 
ability  to  keep  a  tavern,  was  sustained,  on  demurrer,  in 
77ie  People  V.  Norton^  7  Barb.,  477,  and  the  reasoning  of 
Jndge  Willard  is  entirely  conclusive.     And  see,  to  the  same 
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effect,  The  State  v.  McDonald^,  4  Harr.,  565,  and  Rassell 
on  Crimes,  116.  The  act  of  1857  {supra^  §  6)  absolutely 
prohibits  the  granting  of  a  license  to  any  person  to  sell 
strong  and  spirituous  liquors  to  be  drank  on  the  premises, 
^'unless  such  person  proposes  to  keep  an  inn,  tavern  or 
hotel,  and  unless  the  commissioners  are  satisfied  that  the 
applicant  is  of  good  moral  character ;  that  he  has  sufficient 
ability  to  keep  an  inn,  tavern  or  hotel,  and  the  necessary 
accommodations  to  entertain  travellers,  at  the  place  where 
such  applicant  resides  or  proposes  to  keep  the  same/'  And 
the  same  statute  (§  8)  requires  every  keeper  of  an  inn,  tav- 
ern or  hotel  in  a  city  to  keep  at  least  three  spare  beds,  and 
the  necessary  bedding,  for  the  accommodation  of  travellers. 
The  terms  ^^nn^  tavern  or  hotel,"  mentioned  in  the  statute, 
are  used  synonymously,  to  designate  what  is  ordinarily  and 
popularly  known  as  an  inn  or  tavern,  or  place  for  the  enter- 
tainment of  travellers,  and  where  all  their  wants  can  be  sap- 
plied.  The  words  *'  inn  or  tavern  "  were  so  used  in  the  prior 
corresponding  enactments.  (1  R.  S.,  679,  §  10 ;  Overseers  of 
the  Poor  of  Grown  Point  v.  Warner^  3  Hill,  160.)  A 
* 'hotel"  is  an  inn  or  house  for  entertaining  strangers  or  trav- 
ellers. An  '^  inn  "  is  a  house  for  the  lodging  and  entertain- 
ment of  travellers.  In  America,  Webster  says  it  is  often  a 
tavern  where  liquors  are  furnished  to  travellers  or  others. 
"Tavern,"  the  same  lexicographer  says,  is,  in  some  of  the 
United  States,  synonymous  with  inn  or  hotel,  and  denotes 
a  house  for  the  entertainment  of  travellers,  as  well  as  the 
sale  of  liquors.  (See  Webster's  Die.)  Bouvier  defines  an 
'*inn  "  as  a  house  where  a  traveller  is  furnished  with  every- 
thing he  has  occasion  for  on  his  way  ;  and  he  gives  substan- 
tially the  same  definition  of  a  *'  tavern."  (Bouvier' s  Law 
Die.)  To  constitute  an  inn-keeper,  a  tavern  keeper,  or  hotel- 
keeper,  the  party  so  designated  must  receive  and  entertain 
as  guests  those  who  choose  to  visit  his  house  ;  and  a  restau- 
rant where  meals  are  furnished  is  not  an  inn  or  tavern. 
(  Wintermute  v.  Clarke  5  Sandf.,  242 ;  Carpenter  v.  Taylor^ 
1  Hilt,  193.) 

It  is  very  evident  that  the  place  of  Allen  was  not  an  inn, 
tavern  or  hotel,  and  could  not  have  been  connected  with 
one,  and  that  he  had  not  the  ability  at  that'place  to  keep  a 
tavern  with  the  necessary  accommodations  for  travellers,  or 
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in  any  way  to  comply  with  the  statate ;  and  there  is  no 
pretence  that  he  proposed,  or  that  it  was  expected,  to  use 
his  license  at  any  other  place.  It  is  equally  evident  that  a 
tavern  was  not  required  for  the  accommodation  of  travel- 
lers, at  that  place ;  and  that  the  license  was  not  wanted  for 
the  convenience  of  a  house  of  entertainment  for  travellers. 

But  it  by  no  means  follows  that  because  the  place  was  an 
unfit  place  for  a  tavern,  or  the  license  was  improvidently  or 
improperly  granted,  the  defendants  were  necessarily  guilty 
of  a  criminal  offence  in  granting  the  license.  V!o  constitute 
an  offence  the  license  must  have  been  granted  with  full 
knowledge  of  the  facts,  and  wilfully.    (See  King  v.  Holland^ 

The  offence  consists  in  the  motive  and  intent  with  which 
the  act  was  done.  The  mere  granting  of  a  license  which  a 
court  or  jury  might  say  ought  not  to  have  been  granted,  is 
not  an  offence ;  but  the  jury  must  be  able  to  say,  from  the 
eyidence,  that  the  commissioners,  or  such  as  are  pronounced 
guilty,  knew,  at  the  time,  that  it  was  not  a  proper  case  for 
a  license  under  the  statute,  and  nevertheless  granted  it  in 
wilful  disregard  of  the  statute ;  that  is,  that  they  knowingly 
and  purposely  disregarded  the  statute.  If  they  acted  in 
good  faith,  although  erroneously,  they  cannot  be  punished. 
{Commonwealth  v.  Bradford^  9  Met.,  268.  It  is  not  like  a 
case  of  absolute  want  of  power  to  do  the  act,  as  in  Rex  v. 
Stainshury^  4  T.  R.,  451 ;  or  where  a  positive  duty  is  imposed 
by  law  upon  an  officer,  as  in  The  People  v.  Brooks^  1  Denio, 
457.  Here  the  defendants  had  power  to  do  the  act,  and 
only  a  criminal  intent  could  make  the  act  criminal,  although 
erroneously  done.  The  main  proposition  in  the  cliarge  was, 
upon  this  view  of  the  law,  correct,  but  for  '^the  general 
propositions"  which  followed  it  there  would  have  been  no 
error,  I  think,  for  which  the  conviction  should  be  reversed, 
although  one  or  more  of  the  other  parts  of  the  charge  might 
have  been  somewhat  more  explicit. 

I  understand  the  court  to  have  instructed  the  jury  that  if 
the  act  was  unlawful ;  that  is,  if  the  license  ought  not  to  have 
been  granted,  under  the  statute,  and  the  defendants  intended 
to  do  the  act,  that  is,  to  grant  the  license,  they  should  be 
convicted.  The  charge  was  that  they  could  not  shield  them- 
selves because  they  did  not  suppose  the  act  was  in  violation 
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of  law,  or  because  they  mistook  or  were  ignorant  of  the  law, 
or  because  they  supposed  they  were  acting  according  to  the 
statute.  This  was  in  effect  placing  the  jury  in  the  place  of 
the  commissioners,  to  review  "their  decision,  and  if  it  was 
found  out  to  have  been  warranted  by  tlie  statute  they  were 
to  convict ;  for  that  the  commissioners  signed  the  license 
intentionally  and  voluntarily  was  not  disputed  ;  and  this 
was  the  only  other  fact  necessary  to  a  conviction.  It  is 
true  this  is  in  direct  conflict  with  the  other  portions  of  the 
charge,  but  it* is  in  the  bill  of  exceptions,  and  is  not  a  cor- 
rect exposition  of  the  law,  and  we  are  not  at  liberty  to  spec- 
ulate whether  it  did  or  did  not  mislead  the  jury.  In  this 
part  of  the  charge  the  principles  of  Hex  v.  Stainsbury  and 
The  People  Brooks^  where  a  positive  law  was  violated  and  a 
positive  duty  neglected,  and.  where  the  intent  was  a  legal 
preemption,  were  applied  to  this  case  where  the  law  gave 
a  discretionary  power,  and  the  intent  and  motive  was  all 
important,  and  was  the  question  of  fact  to  be  passed  upon 
by  the  jury. 

As  bearing  upon  this,  the  knowledge  by  the  defendants 
of  the  place  and  all  of  its  surroundings,  and  its  previous 
history,  the  communications  from  others  and  all  the  circum- 
stances, were  relevant  and  competent  as  evidence. 

For  this  error  in  the  charge  the  conviction  must  be  re- 
versed, and  a  venire  de  novo  awarded  to  the  sessions  of 
Oneida  county. 


McCoED  V.  The  People.  387 


COURT  OF  APPEALS. 

New  York,  1871. 


McCoRD  V.  The  People. 

The  prisoner  was  tried  upon  an  indictment  for  false  pretences  which  charged,  that 
with  intent  to  cheat  and  defraud  one  Charles  C.  Miller,  he  falsely  and  fraudu- 
lently represented  that  he  was  a  detective  officer  and  had  a  criminal  warrant 
issued  by  Justice  Hogan,  one  of  the  police  justices  of  the  city  of  New  York,  at 
the  complaint  of  one  Henry  Brinlcer,  charging  the  said  Miller  with  a  criminal 
offence  and  for  his  arrest;  and  that  said  Henry  Brinker  had  promised  him  $200 
for  the  arrest  of  him,  said  Miller.  And  that  believing  such  false  representations, 
said  Miller  was  induced  to  and  did  deliver  to  said  McCord  a  gold  watch  and 
diamond  ring. 

Mdd,  That  if  the  prosecutor  parted  with  his  property  upon  the  representations  sot 
forth  in  the  indictment,  it  must  have  been  for  some  unlawful  purpose,  a  purpose 
not  warranted  bylaw.  The  prosecutor  paned  with  his  property  as  an  induce- 
ment to  a  supposed  officer,  to  violate  the  law  and  his  duties  ;  and  if  in  attempting 
to  do  this  he  has  been  defrauded,  the  law  will  not  punish  his  confederate,  al- 
though such  confederate  «nay  have  been  instrumental  in  inducing  the  commis- 
sion of  the  offence.  The  design  of  the  law  is  to  protect  those  who,  for  some 
honest  purpose  are  induced,  upon  false  and  fraudulent  representations,  to  give 
credit  or  part  with  their  property  to  another,  and  not  to  protect  those  who,  for 
unworthy  or  illegal  purposes,  part  with  their  goods. 

ff.  C.  Allen  and  W.  F.  Kiiitzing^  for  the  prisoner. 

S,  B.  Garvin^  for  the  people. 

Per  Curiam.  If  the  prosecutor  parted  with  his  prop- 
erty upon  the  representations  set  forth  in  the  indictment,  it 
must  have  been  for  some  unlawful  purpose,  a  purpose  not 
warranted  by  law.  There  was  no  legitimate  purpose  to  be 
attained,  by  delivering  the  goods  to  the  accused,  upon  the 
statements  made  and  alleged  as  an  inducement  to  the  act. 
What  action  by  the  plaintiff  in  error  was  promised  or  ex- 
pected in  return  for  the  property  given,  is  not  disclosed. 
But  whatever  it  was,  it  was  necessarily  inconsistent  with  his 
duties  as  an  officer,  having  a  criminal  warrant  for  the  arrest 
of  the  prosecutor,  which  was  the  character  he  assumed. 
The  false  representation  of  the  accused  was,  that  he  was  an 
officer  and  had  a  criminal  warrant  for  the  prosecutor.    There 
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was  no  pretence  of  any  agency  for,  or  connection  with  any 
person,  or  of  any  authority  to  do  any  act,  save  such  as  his 
•duty  as  such  pretended  officer  demanded. 

The  prosecutor  parted  with  his  property  as  an  inducement ' 
to  a  supposed  officer,  to  violate  the  law  and  his  duties ;  and 
if  in  attempting  to  do  this  he  has  been  defrauded,  the  law 
will  not  punish  his  confederate,  although  such  confederate 
may  have  been  instrumental  in  inducing  the  commission  of 
the  offence.  Neither  the  law  or  public  policy  designs  the 
the  protection  of  rogues  in  their  dealings  with  each  other, 
or  to  insure  fair  dealing  and  truthfulness,  as  between  eacii 
other,  in  their  dishonest  practices.  The  design  of  the  law 
is  to  protect  those  who,  for  some  honest  purpose  are  in- 
duced, upon  false  and  fraudulent  representations,  to  give 
credit  or  part  with  their  property  to  another,  and  not  to  pro- 
tect those  who,  for  unworthy  or  illegal  purposes,  part  with 
their  goods.  {People  v.  WiUiamSj  4  Hill,  9 ;  Same  v.  Stet- 
soUj  4  Barb.,  161.) 

The  judgment  of  the  Supreme  Court  and  of  the  sessions 
must  be  reversed,  and  judgment  for  the  defendant. 


Peokham,  J.  (dissenting.)  Although  this  case  was  tried 
and  the  defendant  convicted  in  the  court  below  after  a  plea 
of  not  guilty,  he  has  not  presented  for  review  anything  that 
occurred  on  the  trial.  The  whole  question  arises  upon  the 
indictment,  whether  any  offence  is  charged  therein. 

The  review  of  the  indictment  comes  up  after  verdict,  whea 
every  defect  that  evidence  might  aid  is  presumed  to  have 
been  cured  by  proof.  ( Thomas  v.  The  People,  34  N.  Y. , 
351 ;  H.  V.  Hamilton,  9  Ad.  and  Ell.,  N.  S.,  271.) 

It  is  alleged  that  the  prisoner  could  not  have  obtained  the 
property  by  these  pretences,  if  false,  unless  the  party  gave 
them  in  settlement  of  a  felony,  and  being  thus  guilty  of  a 
crime,  the  law  would  not  listen  to  his-complaint. 

Upon  this  record  it  is  the  duty  of  this  court  to  .presume 
that  there  was  no  error  at  the  trial,  if  a  case  can  be  supposed, 
where  there  would  be  none. 

The  charge  is,  that  the  prisoner  obtained  these  things  by 
these  false  pretences.  The  manner  of  obtaining  them  is  not 
set  forth,  as  it  need  not  be.     {Hamilton  v.  Hegina,  9  Ad.  & 
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EI.,  371.)  The  particular  crime  charged  against  the  com- 
plainant is  not  stated.  The  term  ^^ crime/'  when  used  in 
any  statute,  means  any  offence  for  which  any  criminal  pun- 
ishment may,  by  law,  be  inflicted.     (2  R.  S.,  702,  §  32.) 

That  is  also  a  ^ood  definition  of  the  word  as  used  at  com- 
mon law.     (1  Bouv.,  410,  and  cases  cited.) 

We  may  say  that  the  prisoner  claimed  and  pretended  to 
have  a  warrant  against  the  complainant  for  an  alleged  assault 
and  battery;  was  about  to  arrest  him  just  at  night,  take  him 
to  the  jail  or  station  house  (a  very  uncomfortable  place  apart 
from  its  perils),  but  was  willing  to  take  this  property  as 
security  for  the  complainant's  appearance  the  next  morning 
to  answer  the  complaint,  or  that  he  represented  himself  as 
authorized  by  the  complainant  to  settle  the  charge  for  such 
an  amount,  and  the  complainant  herein  delivered  this  prop- 
erty as  security  therefor.  In  either  instance  a  case  is  made 
out. 

The  party  charged  may  be  entirely  innocent.  He  may 
have  been  the  injured  and  the  assailed,  but  his  adversary 
had  him  at  a  disadvantage.  The  complainant,  timid  and 
credulous,  is  thus  defrauded  out  of  his  property.  Is  the 
prisoner  in  such  a  case  guilty  of  no  crime?  Is  the  com- 
plainant in  such  case  beyond  the  pale  and  protection  of  the 
lawl 

Again,  there  are  few  men,  believing  that  they  would  be 
locked  up  on  such  a  charge,  in  such  a  place,  unless  they  did 
so,  who  would  hesitate  to  advance  considerable  property  as 
security  for  their  appearance  in  the  morning.  And  it  would 
be  an  extreme  position  for  the  courts  to  take,  that  he  had 
thus  and  thereby  put  himself  beyond  the  protection  of  the 
law ;  that  the  villain  who  had  thus  obtained  this  property 
with  the  intent  to  defraud,  was  guilty  of  no  offence.  That 
BO  far  as  the  law  could  act  he  was  a  good  citizen,  and  was 
obtaining  his' livelihood  in  a  legal,  if  not  in  a  praiseworthy 
manner. 

It  would  seem  to  be  enough,  so  far  as  such  a  case  is  con- 
cerned, to  observe  that  no  such  exception,  as  is  here  sought 
to  be  taken,  is  found  in  the  statute  against  obtaining  prop- 
erty by  false  pretences ;  and  in  my  judgment  neither  prin- 
ciple, authority  or  public  policy  requires  the  court  to 
insert  it. 
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No  oflfence  would  have  been  committed  by  the  complain- 
ant in  this  case  had  the  settlement  been  made  as  supposed. 

Hence,  this  does  not  conflict  with  The  People  v.  Stetson^ 
4  Barb.,  161.  There  the  settlement  of  a  felony  was  substatt- 
tially  alleged,  showing  that  the  complainant  was  guilty  of  a 
misdemeanor  thereby,  and  in  parting  with  his  property ; 
and  hence,  the  indictment  could  not  be  sustained.  That,  I 
believe,  is  the  only  case  that  declares  such  doctrine.  Many 
a  weak  and  innocent  man  would  have  imitated  the  com- 
plainant in  that  case,  rather  than  had  a  charge  of  such  a 
character  made  against  him  before  the  public.  In  truth, 
the  complainant  in  that  case  was  guilty  of  no  crime  what- 
ever in  what  he  did,  as  the  whole  thing  against  him  was  a 
fiction.  But  the  principle  seems  to  be,  to  hold  him  guilty 
in  order  to  shield  the  villain  who  put  him  in  such  a  terri- 
ble dilemma. 

But  if  an  oflfence  were  committed  by  the  party  defrauded 
in  advancing  the  money,  or  would  have  been,  if  the  pretences 
were  true,  how  does  that  discharge  the  oflfence  committed  in 
obtaining  it?    How  absolve  the  oflfender? 

This  statute,  it  should  be  borne  in  mind,  is  not  solely  for 
the  relief  of  the  party  defrauded.  Its. purpose  is  to  punish 
a  public  oflfence,  to  punish  and  to  prevent  fraud,  and  to 
protect  the  weak  and  credulous. 

Where  both  parties  to  a  civil  suit  are  equally  guilty  of  a 
felony,  out  of  which  the  action  arises,  the  law  refuses  its  aid 
to  either.  It  leaves  them  where  it  finds  them.  This  rale 
has  no  application  to  criminal  proceedings ;  the  complain- 
ant is  no  party  to  that  proceeding.  The  people  are  the 
party  prosecuting,  not  the  complainant.  There  is  no 
ground  for  that  rule  in  a  criminal  case,  and  there  is  no 
such  rule. 

It  would  not  seem  to  be  an  answer  to  say,  that  there  was 
another  oflfender  requiring  punishment.  In  truth,  there 
could  be  no  other  oflfender,  upon  the  supposition  that  the 
pretences  were  false,  that  there  was  no  warrant  and  no  right 
to  arrest,  no  oflfence  to  settle,  and  none,  in  fact,  settled,  the 
whole  thing  being  a  sham. 

The  statute  does  not  except  such  a  case  from  punishment. 
One  purpose  of  this  statute  was  to  protect  the  weak  and  the 
credulous.     The  statute  against  usury  was  passed  to  protect 
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the  weak  and  the  necessitous.  Yet,  the  latter  statute  could 
not  be  violated  unless  the  complainant,  the  party  injured, 
participated  in  the  crime.  No  man  can  be  guilty  of  usury 
unless  some  one  pays,  or  agrees  to  pay  it.  Why  should  the 
false  pretender  be  discharged  any  more  than  the  usurer,  be- 
.  cause  another  participated  in  the  crime? 

The  Supreme  Court  of  this  State,  I  say  it  with  great  re- 
spect, once  put  an  exception  in  our  statute  not  placed  there 
by  the  legislature ;  that  a  false  pretence,  whereby  charity 
was  obtained,  was  not  within  the  meaning  of  the  statute, 
though  plainly  within  its  language.  It  seems  to  be  settled 
the  other  way  in  England.  {H.  v.  Jones,  T.  &  M.,  270;  4 
New  Sess.  Cas.,  363;  1  Den.  C.  C,  551 ;  3  C.  &  K.,  346; 
14  Jur.,  533;  19  L.  J.  M.  L.,  162 ;  4Cox's  C.  C,  198.) 

The  recital  preceding  the  English  statute,  that  evil  dis- 
posed persons  had  obtained  goods  by  false  pretences,  ' '  to 
the  great  injury  of  industrious  families,  and  to  the  manifest 
prejudice  of  trade  and  credit,"  was.  referred  to  as  showing 
that  only  trade  and  commerce  were  sought  to  be  protected, 
and  their  invasion  only  were  within  the  denunciation  or 
penalty  of  the  act,  though  this  recital  was  never  adopted 
here.     {The  People  v.  Clough,  17  Wend.,  351.) 

This  made  it  necessary  for  the  legislature  to  strike  this 
exception  out  again,  and  they  did  so  by  an  act  passed  in 
1851.  (Laws  of  1851,  p.  268.)  Now  the  act  in  terms  applies 
to  all,  the  virtuous  and  the  vicious,  to  ''industrious,"  and  to 
idle  families  alike. 

The  law  is  well  settled,  that  if  A.  assault  B.  and  knock 
him  down  without  any  excuse ;  yet,  if  B.  should  then  beat 
A.  in  an  outrageous  manner,  he  would  be  liable  even  to  a 
civil  action,  though  A.  had  first  committed  a  crime  in  the 
first  assault. 

If  the  law  would  allow  a  civil  remedy  to  a  person  thus 
confessedly  guilty  of  crime  in  making  an  unprovoked  as- 
sault, would  it  not  permit  an  offender  against  the  public, 
the  false  pretender,  to  be  punished  for  the  public  offence  ? 
Although,  if  the  pretences  had  been  true,  he  would  have  in- 
dnced^another,  also,  to  commit  an  offence  in  advancing  the 
money. 

This  indictment,  as  before  stated,  is  not  merely  to  protect 
and  relieve  this  party  cheated,   but  to  protect  the  public 
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against  such  a  criminal.  If  the  other  party  had  committed 
a  crime,  there  would  be  no  objection  to  punish  him  also. 
{Oovi.  V.  Morrill^  8  Cusb.,  571.) 

An  indictment,  much  like  the  one  at  bar,  was  sustained 
in  the  Supreme  Court  of  Pennsylvania.  It  was  at  first 
quashed  in  the  lower  court ;  but  on  review,  was  sustained 
in  an  opinion  of  Judge  Woodward.  {Cam  v.  Henry^  10 
Harris,  253.) 

There  the  indictment  charged,  that  the  prisoner  claimed 
to  have  a  warrant  for  the  arrest  of  the  complainant's 
daughter,  for  an  alleged  crime  punishable  by  fine  and  im- 
prisonment ;  and  that  he  threatened  to  arrest  her,  and  thu& 
obtained  the  property  of  her  father.  The  complainant  was- 
held  to  be  within  the  protection  of  the  law,  and  the  indict- 
ment sustained. 

The  false  pretences  in  this  case  are  within  the  plain  lan- 
guage of  the  statute.  The  offence  is  committed,  and  I  do 
not  think  the  complainant  has  done  any  act  to  discharge  it 
or  to  put  himself  beyond  the  law's  protection.  I  am,  there* 
fore,  against  a  repeal  of  the  statute,  and  for  affirming  the 
conviction. 

For  reversal,  Churchy  Ch.  J. ;  AUen^  GfroveTj  Folger  and 
JSapaUoy  J  J. 

For  affirmance,  Pedkham^  J. 

Judgment  reversed^ 
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SUPREME    COURT, 

New  York. 
General  Term,  1866. 


Hackett  v.  The  People. 

The  indictment  was  for  murder  in  the  first  degree  for  killing  John  Green. 

On  the  trial  eyidenoe  was  admitted,  under  objection,  showing  ill-feeling  between  the 
accused's  wife  and  the  wife  of  the  deceased.  The  evidence  was  admitted  upon 
the  statement  of  the  district  attorney  that  he  would  trace  the  knowledge  of  this 
ill-feeling  to  the  prisoner ;  but  there  was  no  proof  to  show  that  the  prisoner  had 
any  such  knowledge. 

Dying  declarations  of  the  murdered  man  was  read  to  the  jur}^  including  not  only 
all  that  related  to  the  transaction  and  circumstances  attending  the  homicide  but 
the  statement  of  the  deceased  as  to  previous  threats  and  difficulties. 

Eddj  That  the  evidence  of  ill-will  between  the  wives  of  the  prisoner  and  the  de- 
ceased, without  bringing  home  to  the  prisoner  such  knowledge,  was  improperly 
received. 

Hdi,  That  the  rule,  in  this  country,  as  regards  the  admission  of  dying  declarations,, 
is,  such  declarations  are  admitted  from  the  necessity  of  the  case,  to  identify  the 
prisoner  and  establish  the  circumstances  of  the  r^  g&ato!  or  direct  transactions, 
from  which  the  death  results.  When  they  relate  to  former  and  distinct  trans 
actions,  they  do  not  seem  to  come  within  the  principle  of  necessity.  The 
admission,  by  the  court  on  the  trial,  of  that  part  of  the  dying  declarations  re> 
latilng  to  previous  difficulties  and  threats,  was  error. 

8.  H.  Stuart^  for  the  prisoner. 

A.  OaJcey  Sail,  district  attorney,  for  the  people. 

Ingraham,  J.  When  the  evidence  as  to  ill-feeling  be- 
tween Mrs.  Hackett  and  Mrs.  Green  was  offered  and  ad- 
mitted, there  was  no  foundation  laid  for  the  admission  of  it. 
It  was  between  those  parties,  and  unless  the  evidence  showed 
that  the  prisoner  had  the  knowledge  of  it,  it  should  not 
have  been  received.  The  court  so  considered  ;  because  both 
the  court  and  district  attorney  spoke  of  its  being  brought 
home  to  the  prisoner.  If  it  was  so  received  conditionally, 
then.it  was  a  mere  discretion  as  to  the  order  of  proof,  which 
is  not  a  matter  of  exception.  But  I  do  not  see  that  any 
proof  was  given  to  show  that  the  prisoner  had  any  such 
knowledge;  and  if  the  prisoner's  counsel  had  on  that  ac- 
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count  asked  to  have  it  stricken  out,  and  to  have  the  jury 
instructed  to  disregard  it,  the  motion  should  have  been 
granted.  Although  no  such  request  was  made,  the  evi- 
dence, I  think,  was  improperly  received. 

The  objection  to  the  reading  of  the  whole  of  the  dying 
declarations  of  the  deceased,  is  a  question  of  more  difficulty. 
The  necessary  evidence  to  admit  such  declarations  was 
amply  sufficient ;  and  the  greater  part  of  those  declai-ations 
were  properly  received.  All  that  related  to  the  transaction 
and  circumstances  attending  the  homicide  was  admissible ; 
but  whether  the  statements  of  the  deceased,  as  to  pre- 
vious difficulties  and  threats  of  the  prisoner,  can  be  received 
is  more  doubtful. 

The  rule  in  the  English  cases  appears  to  be  that  such 
declarations  are  admitted  from  the  necessity  of  the  case,  to 
prove  the  res  gestcBy  and  the  transaction  from  which  the 
death  results.  This  was  so  held  where  it  was  sought  to 
prove  perjury  by  the  dying  declarations  of  the  witness  who 
bad  been  murdered  ;  the  court  holding  dying  declarations 
only  admissible  where  death  is  the  subject  of  the  charge, 
and  where  the  circumstances  of  the  death  are  the  subject  of 
the  declaration.  {RexY.  Mead^  2  Barn.  &  Cress.,  605 ;  4  I). 
&  R.,  120.) 

A  similar  rule  has  been  adopted  in  this  country.  Nelson 
V.  The  Staie^  7  Humph.,  642,  in  which  case  the  court  says: 
**It  may  well  be  doubted  whether  the  subject-matter  of  the 
declarations,  viz.,  that  the  prisoner  had  two  or  three  times 
before  had  tried  to  kill  him,  would  have  been  competent 
testimony.  Declarations  are  admitted  from  the  necessity  of 
the  case,  to  identify  the  prisoner  and  establish  the  circum- 
stances of  the  res  gestce  or  direct  transactions,  from  which 
the  death  results.  When  they  relate  to  former  and  distinct 
transactions,  they  do  not  seem  to  come  within  the  principle 
of  necessity.  It  may  be  said  that  a  person  who  is  in  aril- 
culo  mortis^  and  therefore  supposed  to  be  in  a  situation  in 
which  he  would  say  nothing  but  the  truth,  might  as  well  be 
permitted  to  make  such  declarations  as  to  previous  occur- 
rences as  in  respect  to  the  immediate  cause  of  his  death. 
But  when  we  remember  that  this  rule  has  been  adopted 
rather  from  the  necessity  of  the  case,  arising  from  the  nu- 
merous cases  where  murder  has  been  committed  with  no  eye 
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to  see  but  that  of  the  murdered  man  and  the  murderer ;  that 
the  circumstances  attending  the  murder  were  calculated  to 
be  more  strongly  impressed  on  the  mind  than  others  ;  that 
no  opportunity  for  cross-examination  exists  ;  and  that  other 
testimony  may  be  obtained  as  to  previous  transactions,  we 
may  well  doubt  the  propriety  of  extending  the  rule  so  as  to 
admit  dying  declarations  regarding  anything,  or  any  occur- 
rence, except  those  immediately  connected  with  the  mur- 
der. As  to  all  other  occurrences,  want  of  recollection, 
prejudice,  passion  or  other  causes  may  intervene  to  render 
the  truth  of  sach  declarations  less  certain,  and  to  call  more 
forcibly  for  an  opportunity  to  Vjross  examine,  in  order  to 
ascertain  the  real  facts  of  the  case,  and  the  wisdom  of  the 
rale  which  confines  such  declarations  to  immediate  circum- 
stances attendant  upon  the  homicide,  is  apparent." 

In  this  case,  the  declarations  that  Hackett' s  boys  followed 
the  deceased  and  clubbed  him  on  the  corner,  are  objected 
to.  This  immediately  preceded  the  meeting  with  the  pris- 
oner, and  was  the  cause  of  the  return  to  his  house,  where 
the  blow  was  struck.  It  was  strictly  a  part  of  the  res 
gestcB  —  the  immediate  cause  which  led  to  the  meeting  —  and 
as  such  was  not  subject  to  objection. 

The  other  matter  objected  to  was  the  declaration  that 
Hackett  had  often  threatened  to  kill  him.  This  was  made 
after  the  deceased  had  related  the  circumstances  of  the  stab- 
bing, and  was  entirely  unconnected  with  it.  It  does  not  ap- 
pear whether  the  threats  had  been  made  to  him  or  to  others 
who  had  told  him,  and  it  is  very  clearly  open  to  the  objec- 
tions before  suggested.  Its  effect*  on  the  jary  may  have 
been  very  injurious.  The  prisoner  was  on  trial  for  his  life, 
and  the  whole  question  whether  he  could  be  convicted  of 
murder  in  the  first  degree  was  to  be  decided  by  proof  of  ill- 
will,  or  prior  cause  for  a  premeditated  act.  If  it  was  not 
premeditated,  it  would  have  been  a  crime  of  an  inferior  de- 
gree. I  do  not  see,  in  the  case,  any  evidence,  except  this, 
of  such  previous  quarreling.  It  may  be  inferred  from  the 
evidence  that  Mrs.  Hackett  had  communicated  to  him  the 
differences  existing  between  the  members  of  his  family  and 
the  family  of  the  deceased,  but  there  is  no  proof  that  such 
information  was  given  ;  and  the  propriety  of  admitting  evi- 
dence of  such  ill-will,  without  proof  that  it  had  come  to  the 
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knowledge  of  the  prisoner,  has  already  been  said  to  be  very 
questionable.  Such  a  declaration,  if  received  from  the  de- 
ceased, would  very  strongly  impress  on  the  minds  of  the 
jury  that  a  cause  of  quarrel  existed  between  the  prisoner 
and  the  deceased,  and  in  this  may  lay  the  foundation  for  a 
verdict  of  murder,  which  otherwise  might  have  been  only 
manslaughter. 

It  seems  to  me  to  be  adopting  a  dangerous  precedent  to 
extend  the  rule  which  admits  declartions  made  under  a  con- 
viction that  the  party  must  die,  beyond  the  immediate 
tranactions  which  led  to  the  death. 

If  I  am  right  in  these  views,  the  evidence  referred  to 
should  not  have  been  received,  and  the  judgment  should  be 
reversed,  and  a  new  trial  ordered. 

There  is  also  an  exception  to  the  charge  of  the  court  upon 
the  subject  of  character.  The  rule  as  given  by  the  learned 
justice  was  correct,  on  this  point,  and  the  subsequent  re- 
marks as  to  the  difference  between  crimes  premeditated  and 
those  committed  under  a  sudden  impulse  did  not  alter  that 
rule,  nor  was  there  any  error  in  those  remarks. 

The  question  which  was  raised  on  the  trial,  as  to  the 
cause  of  death,  was  one  of 'fact.  It  was  peculiarly  within 
the  province  of  the  jury  to  decide  it.  If  the  death  was  ac- 
celerated by  the  wound,  even  if  such  wound,  under  other 
circumstances,  might  not  have  proved  mortal,  tbere^can  be  no 
doubt  but  that  the  prisoner  was  chargeable  with  the  homicide. 
The  evidence  of  Dr.  Southick  was  of  itself  sufficient  to  sus- 
tain the  finding  of  the  jury  upon  this  point.  There  is  no 
ground,  on  this  branch  *of  the  case,  to  interfere  with  the 
verdict. 

But  I  think,  for  the  cause  before  stated,  in  regard  to  the 
dying  declarations,  an  error  was  committed,  and  that  the 
judgment  should  be  reversed  and  a  new  trial  ordered. 

Geo.  G.  Barnard,  J.,  concurred. 

Sutherland,  J.  While  I  should  have  been  quite  satisfied 
with  a  verdict  of  manslaughter,  in  this  case,  I  cannot  con- 
our  in  the  above  grounds  for  granting  a  new  trial. 
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COUBT   OF  APPEALS. 

Nbw  York,  1866. 


Prieby  v.  The  People. 

This  was  a  case  where  the  undisputed  evidence  disclosed  dearly  that  a  brutal  mur- 
der had  been  committed,  and  it  was  held,  upon  the  objections  taken,  that,  under 
the  statute  of  1856  (Laws  of  1856,  ch.  887,  §  8),  the  juriddiction  of  the  court  ex- 
tends to  ordering  »  new  trial,  if  satisfied,  that  "  the  verdict  was  against  the 
weight  of  evidence  or  against  law,  or  that  justice  requires  a  new  trial."  Mani- 
festly, there  was  no  injustice  in  this  case  in  the  verdict  of  the  jury ;  the  evidence 
and  the  circumstances  under  which  the  homicide  was  perpetrated,  called  for  no 
other. 

Beld,  that  the  mere  defective  working  of  the  statute  machinery  by  the  drawing  and 
summoning  officers,  in  the  absence  of  any  suggestion  of  fraud  or  misconduct 
prejudicing  litigants,  or  any  misconduct,  save  a  neglect  or  omission  to  strictly 
observe  the  prescribed  r^ulations,  is  not  ground  of  challenge  to  the  array  of 
jurors. 

fieU^  that  where  jurors  are  challenged  for  cause,  and  such  challenges  are  overruled 
and  exceptions  taken,  and  then  those  jurors  are  peremptorily  challenged,  the 
exceptions  taken,  on  the  challenges  or  cause  are  not  open  for  review.  The  per- 
emptory challensrefi  blotted  out  all  errors,  if  any,  which  had  previously  occurred 
with  r^ard  to  them.     Following  Freeman  v.  7^  FeopU,  4  Denio,  9. 

John  UPKeon  and  John  Sedgwick^  for  prisoner. 

A.  OaJcey  HaU^  for  the  people. 

Wright,  J.  The  evidence,  which  was  undisputed,  dis- 
closed a  clear  case  of  murder.  The  accused  and  the  de- 
ceased were  keepers  of  adjoining  liquor  and  lunch  saloons, 
in  this  city,  in  the  early  part  of  January,  1865,  and  had 
been  for  several  months  previously.  No  direct  proof  was 
given  of  any  personal  diflSculty  prior  to  the  occurrence 
which  resulted  in  the  death  of  Lazarus,  thougli  from  their 
acts  and  expressions  on  that  occasion,  it  is  to  be  inferred 
that  ill  feeling  existed  between  them.  About  three  o'clock 
on  the  morning  of  the  3d  of  January,  the  accused  and  three 
of  his  companioifla  (Clark,  McDonald  and  California  Jack), 
were  assembled  in  his  bar-room.  Clark  and  McDonald  had 
been  riding  about  the  city,  making  New  Year's  calls,  and 
at  that  late  hour  brought  up  at  Friery's  saloon,  partially 
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intoxicated.     Friery  himself  bad  been  engaged  in  the  same 
way  with  another  of  his  companions,  and  some  seven  or 
eight   hours   previously  was  lying  on  his  bar-room  table 
deeply  intoxicated.     He  had  gone,  or  been  taken  to  bed» 
where  he  must  have  slept  away  in  some  degree,  the  brutal- 
izing effects  of  his  potations,  for  about  half- past  two  o'clock, 
at  the  instance  of  his  companions  who  visited  him,  he  got 
out  of  bed  and  came  down  to  the  bar-room.     He  was  there 
when   Clark  and  McDonald  entered.     The  person  named 
California  Jack  was  also  of  the  party  as  has  been  stated. 
Clark  and  McDonald  were  in  Friery' s  plaice  but  a  few  mo- 
ments, when  the  four  proceeded  to  the  saloon  kept  by  Laza- 
rus.    They  were  all  more  or  less  under  the  influence  of 
liquor,  but  neither  of  them  so  drunk  as  to  be  unable  to  walk. 
The  purpose  of  the  visit  was  evidently  a  disorderly  and  riot- 
ous one,  if  nothing  more.    As  they  entered,  California  Jack 
(who  seems  to  have  been  picked  up  at  Friery' s  place  for  the 
occasion),  offered  to  bet  ten  dollars  that  he  had  a  man  who 
could  whip  any  man  in  the  house,  and  turning  to  Friery, 
asked  him  "  what  his  weight  was  ?"     There  were  no  persons 
in  the  house  other  than  Lazarus,  who  was  somewhat  intoxi- 
cated, his  bar-keeper,  and  a  young  man  named  Richards. 
Calling  for  cigars,  and  lighting  them,  California  Jack  said 
again,  addressing  Lazarus,  "I'll  bet  ten  dollars  I've  got  a 
man   here  th^^t  will   take  that  pistol  from  you,  Harry  ?'* 
whereupon  Lazerous  replied,  that  he  '*  would  bet  he  had 
not,  for  he  had  no  pistol,"  and  throwing  open  both  of  his 
coats  showed  them  that  he  had  none.     Observing  the  incli- 
nation to  create  a  disturbance,  the  bar-keeper  said  to  Mc- 
Donald and  Clark  that  he  hoped  that  they  would  have  none 
there,  and  they  promised  him  there  should  not  be.     Lazarus 
was  standing  by  the  table  near  the  stove,  and  Clark  went 
over  to  him,  and,  as  the  bar-keeper  testified,  "kind  of  made 
up  friends."     Friery  then  mockingly  advanced  to  shake 
hands  with  Lazarus,  but  the  latter  held  down  his  head,  and 
shaking  it,  said,  "I  don't  want  to  shake  hands  with  you," 
adding  further,  that  he  hoped  they  did  not  come  in  to  raise 
any  disturbance.     Upon  Lazarus  refusin^his  hand,  Friery 
leaned  back  on  the  counter,  saying  "you  are  a  dirty  little 
loafer."     Lazarus  had  his  right  hand,  that  was  wounded, 
wrapped  in  a  handkerchief,  and  upon  this  remark  of  Friery' s 
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he  unrolled  the  handkerchief  from  his  hand,  and  threw  it 
over  the  bar,  and  said  "I  will  fight  you  anyway  now.'*  At 
this  instant,  the  bar  keeper  testified,  he  turned  around  to 
get  some  cigars  for  the  party,  and  as  he  turned  he  heard 
Friery  use  the  expression  ''  you  are  a  good  little  man, 
Harry,"  and  turning  back  to  the  counter  he  saw  him  draw 
a  dirk  knife  from  the  neck  of  Lazarus. 

This  knife,  he  described  as  being  a  two-edged  dagger  knife^ 
with  a  blade  some  seven  or  eight  inches  long,  which  had 
been  exhibited  by  the  prisoner  in  Lazarus'  bar-room  the 
morning  before.  Richards,  another  witness,  sat  by  the  stove, 
with  perhaps  a  better  chance  for  observation.  His  statement 
was,  that  Lazarus  stood  at  the  table  by  the  stove,  and  the 
prisoner  by  the  bar,  whilst  the  altercation  of  words  was  go- 
ing on ;  that  the  latter  walked  over  toward  the  table,  pulled 
oat  the  knife  and  plunged  it  into  Lazarus'  neck.  Lazarus 
staggered  over  against  the  table,  and  was  caught  by  the  bar- 
keeper before  falling  on  the  floor.  The  prisoner  and  his 
party  forthwith  fled  the  premises,  the  prisoner  exclaiming 
as  he  left,  '*  He  is  a  good  little  man,  but  I  guess  I  have  fixed 
him."  What  became  of  California  Jack  did  not  appear. 
Friery,  McDonald  and  Clark  got  into  a  sleigh  that  was  in 
waiting  at  the  door,  and  ordered  the  coachman  to  drive  off. 
They  were  driven  up  the  Bowery,  stopping  at  a  place  called 
the  *' Rambler,"  where  they  drank  liquor;  and  from  thence 
were  driven  to  the  corner  of  the  Third  avenue  and  Ninety- 
second  street  (near  Yorkville),  when  they  discharged  the 
sleigh.  On  their  way  up  town,  Friery  and  Clark,  who  sat 
together  on  the  back  seat  of  the  sleigh,  were  noisy  and  bois- 
terous, and  McDonald,  who  sat  with  the  driver,  took  the 
lines  and  put  the  horses  on  a  run.  In  the  course  of  the 
ride,  one  of  the  party  remarked,  ''He  is  dead  now,  the  son 
of  a  bitch."  After  discharging  the  sleigh,  they  were  lost 
sight  of  for  some  eight  or  ten  hours.  About  one  o'clock  in 
the  afternoon  of  the  3d  of  January,  two  policemen  who  were 
in  pursuit,  traced  them  to  a  drinking  saloon  in  a  remote 
part  of  the  city.  One  of  these  policeman  was  known  to 
Friery,  and  as  he  entered  the  saloon,  the  latter  made  the  in- 
quiry as  to  what  he  was  doing  there.  The  policeman  an- 
swered that  he  wanted  him,  and  put  the  question  whether 
he  was  not  down  at  the  '^  shindig"  at  Lazarus'  that  morn- 
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ing?  To  this  the  prisoner  replied,  *^  Never  mind,  take  a 
drink. '^  In  the  course  of  the  conversation,  the  question 
was  asked  whether  Lazarus  was  dead,  and  upon  being  told 
that  he  was,  he  was  inquired  of  again,  whether  he  was  not 
down  there,  and  implicated  in  the  killing.  His  answer  was, 
^^  Yes,  I  have  killed  him,  and  I'll  dance  at  his  wake."  Laz- 
arus survived  but  a  brief  period,  having  been  stabbed  in  a 
vital  part  of  the  neck.  Indeed,  the  bar-keeper  who  caught 
him  as  he  staggered  forward,  and  laid  him  upon  the  floor, 
supposed  him  to  be  then  dead. 

Upon  this  presentation  of  facts,  there  could  have  been  but 
one  conclusion  justly  reached.  A  more  open,  unprovoked 
and  brutal  murder  has  rarely  stained  the  annals  of  crime. 
The  prisoner,  with  his  half  inebriated  associates,  at  the  dead 
hour  of  the  night,  visits  the  premises  of  his  rival  in  business, 
if  not  in  other  ways.  It  may  be  that  personal  violence  was 
not  originally  contemplated,  though  from  their  conduct  and 
declarations  immediately  upon  entering,  there  is  reason  to 
suppose  that  they  had  it  in  view.  Lazarus  was  there,  but 
not  in  condition  to  resist  them.  Besides  having  a  wounded 
hand,  he  had  been  drinking  liquor.  From  what  passed  be- 
tween the  prisoner  and  the  deceased  before  the  fatal  blow 
was  struck,  it  is  probable  that  there  had  been  some  previ- 
ous difficulty  between  them.  On  no  other  hypothesis,  can 
this  barbarous  act  of  the  prisoner  be  accounted  for.  He 
was  excited  in  some  degree  by  liquor,  but  there  is  no  pre- 
tence from  the  evidence  that  he  was  insensible,  or  that  his 
conduct  was  not  entirely  under  the  control  of  his  will. 
Lazarus,  it  is  true,  had  refused  to  take  his  hand,  and  upon  his 
calling  him  *'a  dirty  little  loafer  and  coward,"  had  offered 
to  fight  him ;  but  no  blows  were  struck,  nor  were  they  at 
any  time  in  contact.  No  sudden  passion  was  aroused,  no 
provocation  given,  for  Lazarus  was  not  in  a  state  to  excite 
passion  or  provoke  present  violence.  Under  these  circum- 
stances, with  mock  words  of  friendship  upon  his  lips,  the 
prisoner  passes  from  the  bar  to  the  table  where  Lazarus  was 
standing  and  stribes  his  knife  into  his  neck.  Wrenching  it 
from  the  neck,  he  turns  and  leaves  the  premises,  exclaiming 
as  he  goes,  ''He  is  a  good  little  man,  but  I  guess  I  have 
fixed  him,"  and  hours  afterward,  when  told  of  the  fatal  re- 
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suit,  utters  the  brutal  expression,  "Yes,  I  have  killed  him, 
and  ril  dance  at  his  wake." 

Under  the  statute  of  1865  (Laws  of  1856,  ch.  337,  §  3),  our 
jnrisdictiou  extends  to  ordering  a  new  trial,  if  satisfied,  that 
'^  the  verdict  was  against  the  weight  of  evidence  or  against 
law,   or  that  justice  requires  a  new  trial."     Manifestly, 
there  was  no  injustice  in  this  case  in  the  verdict  of  the  jury; 
the  evidence  and  the  circumstances  under  which  the  homi- 
cide was  perpetrated,  called  for  no  other;  it  was,  in  truth, 
a  case  of  wanton  killing  without  any  provocation.     It  can- 
not be  contended,  for  a  moment,  that  the  accused  did  not 
design  to  kill.     Not  tinder  the  impulse  of  sudden  passion 
(for  there  had  been  no  provocation  to  arouse  it),  he  comes 
upon  the  deceased,  and  with  inhuman  and  fiendish  spirit 
and  intent,  plunges  a  deadly  weapon,  .that  had  been  before 
concealed  upon  his  person,  into  a  vital  part  of  the  neck  of 
his  victim  ;  it  is  very  clear  that  unless  the  accused  was  pre-* 
judiced  in  his  trial  by  some  erroneous  legal  ruling,  "justice 
does- not  require"*  a  reversal  of  the  conviction.     'Various 
exceptions  and  objections  were  taken  on  the  trial.     Some  of 
them  2iTe  insisted  on  as  valid  in  the  points  of  counsel,  but 
none  were  confidently  urged  on  the  argument  as  errors  of  a 
nature  to  demand  a  new  trial,  except  the  one  relating  to  the 
drawing  and  sunrmoning  of  the  extra  panel  of  one  thousand 
jurors  for  the  term  of  the  court  at  which  the  trial  was  had. 
These  objections   however,  insisted   on    now,   though  not 
urged  at  length,  and  which  relate  to  the  empanelling  of  the 
jury  and  the  admission  and  rejection  of  evidence,  will  be 
briefly  noticed  before  attending  to  what  is  claimed  to  be  a 
fatal  error  in  the  case.     I  think  it  will  bfe  seen  that  none  of 
them  are  tenable. 

1.  The  ruling  of  the  court  as  to  evidence.  It  appears 
that  although  the  accused  and  the  deceased  were  maintain- 
ing the  same  kind  of  business,  the  former,  from  some  unex- 
plained cause,  was  in  the  habit  of  visiting  the  latter,  and 
there  drinking  himself  and  treating  strangers  to  drinks. 
Between  four  and  five  o'clock  of  the  morning  before  the 
homicide,  he  made  one  of  these  visits ;  he  had  with  him  a 
two-edged  dagger.knife,  having  a  blade  seven  or  eight  inches 
long.  Leaning  against  the  counter,  h&drew  the  knife  from 
his  pocket  and  plunged  it  into  the  counter  saying,  ^Hhat 
Vol..  I.  26 
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will  be  the  death  of  somebody  around  here  before  long," 
or  "somebody  here;"  Lazarus  was  not  present.  On  the 
evening  of  the  same  day  (Lazarus  being  absent),  he  came  in 
again,  stepped  to  a  lunch  table ;  eat  something  ;  seized  the 
mustard  cup  from  the  table,  threw  it  across  the  room  and 
left  the  premises.  About  two  weeks  before  the  homicide, 
between  seven  and  eight  o'clock  in  the  morning,  he  came  in 
with  one  of  his  companions,  and  called  for  a  drink ;  there 
was  a  Newfoundland  dog,  kept  by  Lazarus,  lying^sick  under 
the  table;  before  drinking  he  took  an  ice  pick  from  his 
pocket,  and  hit  the  dog  three  or  four  times  on  the  head, 
then,  taking  ^art  of  his  drink,  he  commenced  beating  the 
dog  again,  and  thrust  the  sharp  end  of  the  ice  pick  into  the 
dog's  mouth,  breaking  out  some  of  his  teeth.  He  was 
finally  persuaded  by  h|s  companion  to  desist.  These  several 
acts  and  declarations  of  the  accused  upon  the  premises,  and 
with  the  property  of  Lazarus,  were,  under  objection,  allowed 
to  be  proved  by  the  prosecution  ;  this  was  not  error.  The 
evidence  ^was  admissible  as  bearing  upon  the  questiom  of 
malice  in  the  commission  of  the  crime  with  which  the 
prisoner  was  charged.  Proof  of  exhibiting  at  the  scene  of 
the  homicide,  the  morning  before  its  perpetration,  the  iden- 
tical weapon  with  which  the  fatal  blow  was  given,  accom- 
panied by  the  declaration,  "  that  that  would  be  the  death  of 
somebody  around  here  before  long,"  was  not  only  compe- 
.tent,  but  exceedingly  pertinent  testimony.  The  occurrence 
as  to  the  dog  was  of  lighter  weight,  but  still  it  was  not  in- 
competent testimony.  Proof  of  any  act  of  the  accused  in 
reference  to  the  deceased,  or  his  property,  about  the  tinae  of 
the  fatal  occurrence,*indicating,  or  tending  to  indicate,  'feel- 
ings of  personal  hostility  toward  the  deceased,  was  compe- 
tent. 

2.  On  the  cross-examination  of  Lazarus'  bar- keeper,  he 
was  asked,  ''Did  a  part  of  the  custom  of  that  house  come 
from  women?"  The  question  was  objected  to  as  irrelevant 
and  immaterial,  and  excluded  under  exception.  There  is 
no  point  in  the  exception.  It  was  of  no  sort  of  importance 
what  were  the  classes  or  sex  of  the  customers  of  Lazarus. 

3.  It  appeared,  as  has  been  stated,  that  ju3t  before  leaving 
for  Lazarus'  saloon,  Clark,  McDonald,  California  Jack  and 
the  accused  were  together  in  the  bar-room  of  the  latter.     On 
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the  examination«of  a  witness  on  the  part  of  the  accused,  he 
was  asked,  ''Do  you  know  what,  if  anything,  was  said  be- 
tween California  Jack,  Clark,  McDonald  and  Friery,  in  his 
(Friery^s)  bar-room  ?"  The  district  attorney  objected  to  the 
question,  and  the  objection  was  sustained.  It  is  unneces- 
sary to  say  a  word  in  justification  of  this  ruling.  It  was 
utterly  immaterial  what  they  talked  about  as  affecting  any 
issue  in  the  case. 

4.  Six  persons  drawn  as  jurors  were  challenged  for  prin- 
cipal cause  by  th0  counsel  for  the  prisoner.  The  court  held 
that  the  challenges  were  not  sustained  by  the  evidence 
adduced  in-- their  support,  and  they  were  challenged  per- 
emptorily by  the  prisoner.  Two  others  so  drawn  were,  in 
the  first  place,  challenged  for  principal' cause  by  the  prison- 
er's counsel. 

The  court  found  the  causes  of  challenge  untrue,  they  were 
then  challenged  for  favor,  and  found  indifferent  by  the  triers. 
These  were,  also,  peremptorily  challenged  by  the  prisoner. 
In  each  of  these  cases,  exceptions  were  taken  to  overruling 
the  challenges  for  principal  cause  ;  and  also  the  charges  or 
instructions  of  the  recorder  to  the  triers.  It  is  now  urged 
that  these  exceptions  are  open  for  examination  and  review, 
and  if  there  were  errof  in  the  proceedings  upon  the  chal- 
lenges for  cause,  though  the  jurors  were  ultimately  excluded 
by  the  peremptory  challenges  of  the  prisoner,  he  is  entitled 
to  a  reversal  of  the  judgment.  This  is  not  so.  Questions 
raised  previous  to  the  peremptory  challenge  of  these  jurors, 
are  not  open  for  examination  at  his  instance.  As  was  said 
by  the  distinguished  judge,  in  delivering  the  opinion  of  the, 
court,  in  the  case  of  Freeman  v.  The  People^  4  Denio,  9, 
"The  prisoner  had  the  power  and  the  right  to  use  his  per- 
emptory challenges  as  he  pleased,  and  the  court  cannot 
judicially  know  for  what  cause  or  with  what  design  he  re- 
sorted to  them.  He  was  free  to  use  or  not  t€  use  them,  as 
he  thought  proper;  but  having  resorted  to  them,  they  must 
be  followed  put  to  all  their  legitimate  consequences.  Had 
he  omitted  to  make  peremptory  challenges,  his  exceptions 
growing  out  of  the  various  challenges  for  cause,  would  have 
been  regularly  received  here  for  revision.  But  he  chose  by 
his  own  voluntary  act  to  exclude  these  jurors,  and  thus 
virtually,  and  I  think,  effectually  blotted  out  all  such  errors, 
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if  any,  as  bad  previously  occurred  with  iwgard  to  them.'' 
All  questions  in  respect  to  the  ten  jurors  mentioned  (the 
proceedings  on  the  challenges  of  whom  for  cause,  are  set 
forth  at  large  in  the  bill  of  exceptions)  are  out  of  the  case. 
The  accused,  having  used  his  peremptory  challenges,  having 
chosen  by  his  own  voluntary  act  to  exclude  them,  cannot  be 
heard  to  allege  exceptions,  if  any,  existing  as  to  those  jurors 
prior  to  such  challenges.  Eight  persons,  however,  were 
drawn  and  served  as  jurors,  to  whom  challenges  were  inter- 
posed by  the  prisoner's  counsel,  and  it  is  to  be  seen  whether 
any  error  occurred  with  regard  to  them,  either  in  overruling 
the  challenges  for  principal  cause,  or  in  the  recorder's 
charges  to  the  triers. 

First.  James  JR.  Davies,  on  being  called,  was  challenged 
on  the  ground  that  he  did  not  own  real  estate,  and  had  not 
been  taxed  for  personal  estate.  The  juror  testified  that  he 
did  own  real  estate,  had  not  yet  been  taxed  for  it,  but  ex- 
pected that  he  would^  be  during  the  year.  The  recorder 
overruled  the  challenge.  This  was  not  error.  The  provi- 
sions  of  the  Revised  Statutes  respecting  property  or  assess- 
ment qualifications  of  jurors  (2  R.  S.,  411,  §  13),  were 
repealed,  as  to  the  city  of  New  York,  by  an  act  passed  in 
1847,  entitled  ''An  act  in  relation  to  jurors  in  the  city  of 
New  York."  Laws  of  1847,  ch.  496.  That  act  declared,  that 
it  should  not  be  necessary  as.  a  qualification  for  any  juror 
in  the  city  of  New  York,  that  he  should  be  actually  assessed 
therein ;  but  that  all  persons,  residing  in  the  city,  who 
should  be  qualified  to  serve  as  jurors,  and  not  exempted  by 
any  of  the  laws  of  the  State,  should  be  selected  as  such, 
whether  they  had  been  assessed  or  not.  The  objection  to 
the  juror  was,  therefore,  untenable. 

Second.  Charles  E.  HaddeUy  on  being  called,  was  chal- 
lenged for  ''principal  cause."  The  bill  of  exceptions  does 
not  show,  in  ^erms,  what  cause  of  challenge  was  alleged, 
but  from  the  scope  and  character  of  the  evidence  it  seems 
to  have  been  that  the  juror  had  formed. an  opinion  that  a 
crime  had  been  committed.  The  juror  testified  in  substance, 
on  being  interrogated  by  prisoner's  counsel,  that  from  the 
general  conversation  in  the  court  room,  and  from  what  he 
had  heard  over  the  bar,  he  had  formed  an  opinion  that  & 
crime  must  have  been  committed,  but  had  no  impression. 
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whatever  whether  the  party  who  is  indicted  is  the  party 
who  did  the  thing.  The  challenge  was  properly  overruled 
by  the  court.  It  is  not  a  good  cause  of  principal  challenge, 
that  a  presented  juror,  from  what  he  has  heard  or  read  of  a 
particular  transaction,  has  an  opinion  that  a  crime  has  been 
perpetrated  by  somebody.  The  juror  was  then  challenged 
for  favor,  and  the  triers  passed  upon  this  challenge  upon 
the  same  testimony;  the  prisoner's  counsel  requesting  the 
court  to  charge  the  triers,  that  if  the  juror  had  made  up  his 
mind  that  a  crime  had  been  committed,  he  might  be  biassed 
by  that,  although  he  had  no  impression  as  to  who  committed 
it.  The  recorder  declined  to  give  the  instructions  requested, 
but  charged  the  triers  as  he  had  before  charged  in  general 
terms,  that  if  they  thought,  that  after  hearing  the  testimony 
of  the  juror,  that  he  has  a  bias  against  the  prisoner,  they 
must  say  the  challenge  has  been  sustained ;  if  they  say  he  is 
impartial  and  has  no  bias,  they  must  say  the  challenge  has 
not  been  sustained.  There  was  no  error  to  have  refused  giv- 
ing the  instructions  requested,  but  on  the  contrary,  the  in- 
structions given  were  guardedly  correct.  In  fact  there  was 
nothing  in  the  evidence  to  support  the  challenge  to  justify 
the  request.  There  was  not  a  scintilla  of  proof  tending  to 
show  that  the  juror  challenged  had  made  up  his  mind  even 
upon  the  abstract  question  of  whether  a  crime  hail  been 
committed. 

Third.  NaiJian  Brewster^  on  being  called,  was  challenged 
foi;  principal  cause.  On  being  interrogated  by  the  prison- 
er's counsel,  he  testified  that  he  had  read  something  of  the 
transaction  at  the  time  of  its  occurrence,  referring  to  the 
homicide  of  Lazarus,  but  had  formed  no  opinion  about  it. 
From  what  he  read  he  thought  there  had  been  some  crime 
committed.  On  being  interrogated  by  the  court,  he  further 
testified  that  he  had  formed  no  opinion  at  ^11  as  to  whether 
the  prisoner  is  guilty  of  the  crime  with  which  he  is  charged. 
The  challenge  was  overruled.  It  is  claimed  in  the  points  of 
the  prisoner's  counsel,  that  the  court  should  have  rejected 
the  juror,  for  the  reason  that  he  had  read  something  of  the 
transaction,  and  had  formed  an  opinion  that  a  crime  had 
been  committed.  There  was  nothing  to  show  that  the  juror 
had  formed  any  opinion  in  respect  to  the  transaction,  either 
as  to  its  legal  character  or  as  to  the  guilt  or  innocence  of  the 
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acoused  on  trial ;  but  it  may  as  well  be  said,  once  for  all, 
that  it  is  no  sufficient  ground  of  principal  challenge  that  a 
proposed  juror,  from  reading  or  hearing  of  a  particular 
homicide,  gets  an  impression  on  his  mind,  or  concludes  that 
a  crime,  and  one  of  murder,  had  been  committed,  without 
any  reference  as  to  who  was  the  perpetrator.  The  law  has 
i\(^  reached  the  point  of  positively  disqualifying  a  juror  for 
forming  or  expressing  an  opinion  as  to  the  legal  character 
of  a  given  transaction.  Whether,  as  in  this  case,  the  kill- 
ing of  Lazarus  was  a  criminal  act,  irrespective  of  any  opin- 
ion or  knowledge  as  to  who  committed  the  act. 

Fourth.  John  Woods^  on  being  called,  was  first  chal- 
lenged for  principal  cause.  He  testified,  on  examination  of 
.prisoner's  counsel,  that  he  had  read  of  the  transaction  in 
the  papers ;  could  not  say  that  he  had  formed  any  opinion 
as  to  the  guilt  or  innocence  of  the  party  charged  ;  formed 
the  opinion  that  the  party  had  committed  a  crime.  On  the 
question  being  put  to  him  by  the  district  attorney,  whether 
he  had  actually  formed  an  opinion  that  Bernard  Friery  -was 
either  guilty  or  innocent  of  killing  Harry  Lazarus?  He 
answered  no.  The  challenge  was  properly  overruled.  The 
juror  had  formed  no  opinion  either  as  to  the  guilt  or  inno- 
cence of  the  accused  on  trial.  He  had  read  an  account  of 
the  homicide  in  the  papers,  and  had  come  to  the  conclusion 
that  the  party  charged  had  committed  a  crime.  This,  as 
has  been  said,  did  not  legally  disqualify  him.  The  juror 
was  then  challenged  for  favor,  and  further  examined,  both 
by  the  prisoner's  counsel  and  the  district  attorney.  The  re- 
corder charged  the  triers,  in  substance,  that  it  was  for  them 
to  determine  whether  the  juror  was  indifferent  between  the 
prisoner  and  the  people  ;  that  no  rule  of  law  could  be  laid 
down  to  determine  with  unerring  certainty ;  it  was  not  a 
question  to  be  solved  by  any  rule  of  law,  but  by  the  com- 
mon sense  of  the  triers.  They  were  to  hear  what  the  person 
called  as  a  juror  answers,  to  look  into  his  tnind  to  see  its 
condition,  and  if,  after  examining  that,  they  came  to  the 
conclusion  that  he  is  impartial  between  the  prisoner  and  the 
people,  has  no  bias  one  way  or  the  other,  it  was  their  duty 
to  say  that  he  is  competent,  and  that  the  challenge  is  not 
sustained.  But,  if  after  considering  the  state  of  his  mind, 
they  find  to  the  contrary,  that  he  was  not  indifferent,  they 
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should  say  so,  and  sustain  the  challenge.     These  instruc- 
tions were  unexceptionable. 

Fifth.  John  H.  Hazen^  on  being  called,  was  challenged  in 
the  first  place,  for  principal  cause.  On  being  interrogated, 
be  answered  in  substance  that  he  had  read  of  this  matter 
(the  interrogatory  probably  referring  to  the  matler  on  trial, 
thoagh  not  in  terms  stated) ;  he  did  not  know  but  he  might 
at  the  time  he  read  of  it,  have  formed  an  opinion  on  this 
matter;  his*  memory  was  rather  treacherous;  should  not' 
have  remembered  the  principal  facts  stated  in  the  newspa- 
pers, if  he  had  not  heard  them  recounted  since  he  had  been 
in  the  court  room  ;  had  no  impression  or  belief  as  to  whether 
•what  he  read  in  the  paper  was  true  or  not ;  did  not  recollect 
of  having  any  impression  as  to  whether  the  party  charged 
by  the  newspapers  did  what  the  newspapers  said  he  did. 
The  challenge  was  overruled  properly,  as  there  was  not  a 
scintilla  of  evidence  to  support  it. 

Sixth.  Benjamin  F.  Eaton^  being  called,  was  challenged 
for  principal  cause.  He  testified  that  he  heard  the  matter 
spoken  of  at  the  time,  and  thinks  he  must  have  said  some- 
thing about  it,  but  is  not  positive  ;  thinks  it  must  have  been 
'something  like  this,  that  if  the  party  charged  did  commit  the 
murder,  he  ought  to  be  punished  ;  and  if  the  principal  facts 
were  true  that  he  heard,  he  has  that  opinion.  On  being  in-  . 
terrogated  by  the  district  attorney,  he  stated  in  substance, 
that  from  a  conversation  in  the  shop  (where  was  all  he  heard 
about  it),  he  had  derived  an  impression  that  some  one  had 
killed  Lazarus,  but  who  was  the  person  charged  with  the 
killing  he  did  not  know  ;  it  might  have  been  told  to  him, 
but  he  had  no  remembrance  of  it ;  thinks  he  has  an  impres- 
sion that  somebody  was  taken  up  for  it,  but  does  not  re- 
member the  name  or  anything  about  the  name;  had  no 
fixed  opinion  in  his  mind  founded  on  what  he  heard  talked 
of.;  that  the  man,  whoever  he  was,  that  was  taken  up,  was 
guilty  or  innocent  of  killing  him.  The  challenge  was  prop- 
erly overruled.  It  was  totally  unsustained  by  the  evidence. 
The  person  had  no  opinion  as  to  the  guilt  or  innocence  of 
the  accused.  In  fact  he  had  nothing  that  would  be  called 
an  opinion,  or  even  an  impression  of  the  mind,  upon  any 
feature  of  the*  case. 

Seventh.    William  H.  Hicks^  being  called,  was  challenged 
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for  principal  caase.  He  testified  that  he  had  read  and 
talked  of  the  matter,  but  had  formed  no  opinion  as  to  it ; 
thinks  he  had  formed  an  opinion  as  to  whether  a  crime  was 
committed,  but  has  never  expressed  it.  His  opinion  that  a* 
crime  was  committed,  attaches  to  no  individual ;  the  chal- 
lenge'was  overruled.  It  is  unnecessary  to  repeat  what  has 
been  before  said,  that  the  formation  or  expression  of  an 
opinion  as  to  the  legal  character  of  a  given  transaction,  at- 
taching criminality  to  no  particular  individual,  and  espe- 
cially not  to  the  accused,  who  is  on  his  trial,  is  no  sufficient 
grouild  for  principal  challenge. 

Eighth.  Charles  F.  Newton^  on  being  called,  was  chal- 
lenged  for  principal  cause.  He  testified,  that  he  had  read 
about  the  matter  in  the  Herald ;  his  reading  did  not  lead 
him  to  the  formation  of  any  opinion ;  he  had  an  opinion 
from  the  reading,  that  a  difficulty  had  occurred  in  a  drink- 
ing saloon  between  two  parties,  the  result  of  which  difficulty 
was  that  a  person  was  injured,  and  afterwards  died  ;  he 
believed  that  was  a  crime ;  to  the  best  of  his  recollection, 
the  article  in  the  newspaper  charged  some  person  with  the 
act  which  caused  the  death ;  the  challenge  was  overruled. 
I  imagine  it  would  be  difficult  to  assign  any  valid  reason  for 
rejecting  this  juror.  The  evidence  fell  short  of  sustaining 
even  the  favorite  point  of  the  prisoner's  counsel,  that  he  had 
formed  an  opinion  from  reading  an  account  of  the  affair  in 
the  newspaper,  that  a  crime  had  been  committed. 

I  have  thas  gone  through  at  length  the  same  proceedings 
on  the  challenges  of  the  persons  sworn  as  jurors.  In  my 
opinion  there  was  no  pretext  for  alleging  error,  either  in  the 
recorder's  decisions  of  the  principal  challenges,  or  in  his  in- 
structions to  the  triers  when  challenges  were  interposed  to 
the  favor.  In  the  former  the  challenges  were  not  sustained 
by  the  evidence,  and  in  the  latter  the  judge's  instructions 
were  guardedly  correct  and  remarkably  free  from  usurpa- 
tion of  the  trier's  province.  There  was  no  error  in  deciding 
or  sustaining  or  instructing,  substantially,  that  the  forma- 
tion or  expression  of  opinion,  or  the  possession  of  a  bias, 
was  immaterial,  unless  that  such  opinion  or  bias  was  against 
the  prisoner,  per  se. 

The  remaining  matter  to  be  considered  is  iuTespect  to  the 
challenge  to  the  array. 
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The  court,  in  addition  to  regular  and  usual  panel,  had 
ordered  an  extra  panel  of  one  thousand  jurors  to  be  sum- 
moned for  the  Sessions  or  term  a€  which  the  prisoner's  trial 
was  moved.  This  was  done  under  the  authority  of  the  act 
of  December,  1847  (before  referred  to),  creating  the  office  of 
commissioner  of  jurors  for  the  city  of  New  York,  and  defin- 
ing his  powiers  and  duties,  the  ninth  section  of  which  pro- 
vided that  after  the  commissioner  had  completed  the  petit 
jury  list,  and  delivered  a  certified  copy  thereof  to  the  county 
clerk,  and  the  clerk  had  prepared  the  ballots  and  deposited 
them  in  the  box  in  the  manner  required  by  law,  *'  the  several 
courts  in  the  city  may  order  as  many  jurors  to  be  summoned 
for  their  respective  courts  as  in  their  judgment  may  be  nec- 
essary." Laws  of  1847,  ch.  495.  This  act  further  provided 
that  jurors  for  the  several  courts  in  the  city  should,  on  re- 
quisition made  by  such  courts  respectively,  directed  to  the 
county  clerk,  "be  drawn  from  the  petit  jury  box  in  his  of- 
fice, a  minute  of  which  drawing  shall  be  certified  and  filed 
with  such  clerk  as  no\f  required,  who  shall  deliver  a  copy 
thereof  to  the  officers  authorized  to  summon  such  jurors, 
who  shall  proceed  to  summon  such  jurors  in  the  manner 
now  required  by  law."  §  4.  It  was  conceded  that  the  panel 
of  jurors  was  to  be  drawn  and  summoned,  as  directed  in 
article  2,  title  4»  chap.  7,  third  part  of  the  Revised  Statutes, 
entitled  '^Of  the  return  and  summoning  of  jurors."  2  R. 
S.,  410.  The  directions  are  to  this  effect :  The  clerk  to  give 
notice  of  the  drawing,  and  serve  a  copy  of  such  notice  on  the 
sheriff  of  the  county,  and  upon  the  first  or  some  other  judge  of 
the  county  courts,  three  days  previous  to  the  time  appointed 
by  him  therefor.  At  (he  time  so  appointed,  it  is  made  the 
duty  of  the  sheriff,  in  person,  or  by  his  under  sheriff  and 
the  first  or  other  county  judge  on  whom  such  notice  shall 
have  been  served,  to  attend  at  the  clerk's  office  to  witness 
the  drawing.  If  the  sheriff  or  county  judge  so  notified  do 
not  appear,  the  clerk  is  to  adjourn  the  drawing  until  the 
next  day,  and  by  written  notice  require  the  delinquent 
sheriff  or  judge,  or  some  other  county  judge  or  any  two  jus- 
tices of  the  peace,  to  attend  such  drawing  on  the  adjourned 
day.  If  on  the  adjourned  day,  the  sheriff  or  under  sheriff 
and  a  county  judge  or  justices  of  the  peace  appear,  or  if 
any  two  county  judges  or  justices  of  the  peace  appear,  but 
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not  otherwise,  the  clerk  is  to.  proceed,  iu  the  presence  of  the 
officers  so  appearing,  to  draw  the  jury.  The  clerk  is  to  con- 
duct the  drawing  in  a  prescribed  waj',  a  minute  is  to  be  kept, 
and  each  name  entered  thereon  as  drawn  from  the  box  be- 
fore another  ballot  be  drawn.  After  the  drawing  is  com- 
pleted a  minute  is  to  be  signed  by  the  clerk  and  the  attend- 
ing ojficers,  and  filed  in  the  clerk's'  oflice,  and  a  list  of  the 
names  of  the  persons  so  drawn,  with  their  address  and 
places  of  residence,  and  specifying  for  what  court  they  were 
drawn,  is  to  be  itiade  and  certified  by  the  clerk  and  the  at- 
tending officers,  and  delivered  to  the  sheriff  of  the  county. 
The  sheriff  is  to  summon  the  persons  named  in  such  list  to 
attend  such  courts  by  giving  personal  notice  to  each  person, 
or  by  leaving  a  written  notice  at  his  place  of  residence ;  and 
return  the  Hst  to  the  court,  at  the  opening  thereof,  specify- 
ing those  who  were  summoned,  and  the  manner  in  which 
-each  person  was  notified.  2  R.  S.,  413,  414.  In  the  city  of 
New  York  a  copy  of  the  minutes  of  the  drawing,  certified 
and  filed  with  the  clerk,  takes  the  ]^ace  of  the  list  to  be  de- 
livered to  the  summoning  officer. 

On  the  13th  of  February,  the  drawing  and  summoning  of 
ficers,  named  in  the  statute,  filed  their  statutory  certificate 
of  compliance  with  the  statutory  forms  of  drawing  and 
summoning  the  extra  number  of  one  thousand  jurors  as 
ordered  ;  which  was  received  by  the  court.  On  the  prison- 
<^r'8*trial  being  moved  the  same  day,  he  interposed  a  chal- 
lenge in  writing  to  the  array  of  the  persons  upon  the  panel 
or  list  of  jurors  this  day  filed  in  this  court,  alleging  eight 
grounds  of  challenge,  the  first  of  which  was,  that  the  sheriff 
or  summoning  officer  had  formed  an&  expressed  an  opinion 
as  to  the  guilt  or  innocence  of  the  prisoner  ;  and  the  next 
seven  grounds,  a  want  of  compliance  with  the  statutes  in 
respect  to  the  jurors,  viz.,  that  the  proper  officers  did  not 
actually  attend  at,  or  witness  the  drawing;  that  upon  the 
drawing  from  the  petit  jury  box  of  the  names  of  the  x)ersons 
now  on  the  panel  returned  as  jurors,  no  minute  was  kept 
by  any  attending  officer  as  the  drawing  proceeded  ;  that  no 
minute  of  the  drawing  was  signed  or  certified  by  any  at- 
tending officer  ;  some  of  the  proper  attending  officers  signed 
blank  certificates  which  the  clerk  filled  up  after  the  draw- 
ing; no  copy  of  the  minutes  of  the  drawing  was  delivered 
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to  the  sheriff;  the  sheriff  sumraoued  the  jury  without  any 
copy  of  the  minutes  being  furnished  him  ;  the  ballots  drawn 
from  the  jury  box  were  delivered  to  him  from  which  he  sum- 
moned the  jurors ;  and  the  panel  or  list  iiled  is  not  a  copy 
of  the  minutes  of  the  drawing.  There  was  no  allegation  of 
any  fraud  or  corruption  against  any  of  the  officers  who 
drew  or  summoned  the  jurors,  or  certified  to  the  list ;  nor 
of  any  injury  or  prejudice  to  the  prisoner.  Upon  a  demur- 
rer by  the  district  attorney,  the  court  sustained  it,  overruled 
the  challenge,  and  refused  to  quash  the  array  ;  to  which 
ruling  the  prisoner  excepted. 

The  question  is,  was  this  error,  entitling  the  plaintiff  in 
error  to  a  new  trial  i  I  am  of  the  opinion  that  it  was  not ; 
and  that  the  challenge  was  properly  disallowed.  Plainly 
the  first  ground  of  challenge  was  without  substance.  The 
idea  that  the  mere  expression  of  an  opinion  by  the  officer, 
designated  by  law  to  summon  jurors,  as  to  the  merits  of  a 
cause  that  may  chance  to  be  on  the  calendar  of  a  court  for 
trial,  or  in  respect  to  the  guilt  or  innocence  of  a  party 
under  indictment,  is  matter  for  challenge,,  to  the  array,  is 
as  absurd  as  it  is  novel.  But  this  ground  was  not  pressed 
or  relied  on  in  the  argument  at  bar.  The  remaining  allega- 
tions related  to  the  non-observance  of  certain  of  the  statu- 
tory directions  in  the  drawing  of  the  panel,  the  challenge 
averring  in  substance,  that  the  clerk  drew  the  jury,  without 
the  officers  named  in  the  statute  being  actually  present  at 
the  drawing ;  th^t  no  minute  of  the  drawing,  upon  its  com- 
pletion, was  signed  and  certified  by  the  proper  officers,  and 
filed  with  the  clerk,  nor  any  copy  of  such  minutes  delivered 
to  the  summoning  officer  ;  but  that  the  ballots  drawn  from 
the  jury  box  were  delivered  to  him  by  the  clerk,  from  which 
he  summoned  the  jurors,  and  that  after  such  summoning 
the  ballots  were  returned  by  the  sheriff  to,  the  clerk,  the 
names  thus  entered  by  the  latter  in  a  book  in  his  office  as 
the  minute  of  the  drawing.  Assuming  that  the  truth  of  the 
facts,  as  stated  in  regard  to  the  drawing,  were  admitted  by 
the'demurrer,  was  the  non-observance  of  the  statute  direc- 
tioDS  and  forms  in  the  particulars  suggested,  grounds  of 
challenge  to  the  array  by  the  prisoner  ?  Certainly  not,  un- 
less the  purpose  and  intent  of  the  statute  for  selecting, 
drawing  and  summoning  persons  as  jurors  were  to  secure  an 
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impartial  jury  to  parties ;  and  to  that  end,  the  regulations 
and  forms  prescribed  were  made  imperative  upon  those 
charged  respectively  with  the  duty.  In  such  case  it  would 
be  the  right  of  a  litigant  to  have  the  statute  regulations  and 
forms  strictly  complied  with,  independent  of  any  fraud  or 
misconduct.  But,  in  my  view,  the  statute  respecting  the 
selection,  drawingand  summoning  of  jurors,  wasnotifltended 
per  se^  to  secure  impartial  jurors  to  litigants.  The  purpose  and 
object  of  the  statutory  system  is  to  secure  a  one  and  uni- 
form distribution  of  jury  duty,  and  to  guard  the  great  body 
of  jurymen  from  the  fraud  or  favoritism  of  the  drawing  or 
summoning  officers.  *The  statutes  establish  a  mode  for 
these  ends,  and  are  directory  to  those  whose  duty  it  is  to 
select,  draw  and  summon.  By  this  system,  the  courts  are 
supplied  with  jurors  to  aid  in  the  administration  of  the 
laws.  If  it  were  held  that  the  statutes  in  reference  to  the 
selecting,  drawing  and  summoning  of  persons  to  serve  as 
jurors  were  other  than  directory  ;  if  any  of  the  many  direc- 
tions therein  contained  were  to  be  deemed  sufficient  to  viti- 
ate  the  whole  panel,  the  consequences  would  be  that  the 
whole  fabric  of  justice  would  fall  to  the  ground.  Supj)ose, 
for  example,  the  clerk  omits  to  give  public  notice  of  the 
drawing,  or  the  drawing  takes  place  in  the  absence  of  those 
officers  required  to  attend  and  witness  it,  after  there  had  been 
an  adjournment  and  a  notification  by  the  clerk  to  attend  on 
the  adjournment  day,  are  these  irregularities  ground  for  vi- 
tiating the  whole  panel  i  If  so,  the  business  of  every  coart 
in  the  State  might  be  impeded  if  not  wholly  stopped.  The 
officers  named  in  the  statute  charged  with  the  duty  of  at- 
tending the  drawing  as  witnesses,  by  a  neglect  of  such  duty 
would  deprive  the  court  of  jurors  to  aid  in  the  administra- 
tion of  the  laws.  The  system  contemplates  no  such  result, 
but  on  the  contrary,  was  designed  and  intended  to  promote 
a  directly  opposite  purpose.  The  omission  to  properly 
work  the  statute  machinery  by  the  drawing  and  summon- 
ing officers,  is  a  question  between  the  people  and  those  offi- 
cers ;  because  any  fraud  or  partiality,  or  improper  conduct  of 
such  officers  injures  the  public,  and  such  conduct  is  a  mis- 
demeanor. 2  R.  S.,  694,  §  18.  The  machinery  may  be  per- 
verted so  as  to  injare  litigants,  but  in  such  a  case  it  is  the 
acts  of  perversion  that  become  cause  for  challenge  and  not 
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the  mere  omission  to  properly  work  the  machinery,  when 
no  injary  or  prejudice  comes  to  litigants.  The  challenge  in 
this  case  merely  alleges  a  defective  working  of  the  drawing 
machinery,  without  its  terms  imputing  a  perversion  thereof 
to  the  injury  of  the  accused.  It  not  only  omitted  ex- 
press allegations  of  prejudice  to  the  accused,  by  the  acts 
or  omissions  complained  of,  but  showed  on  its  face  that 
by  means  of  the  imputed  irregularities  the  same  jurors 
were  arrayed  who  would  have  been  on  the  panelMf  every 
imputed  omission  had  been  supplied,  or  if  every  act  had 
been  technically  regular.  It  asserts,  in  terms,  that  the  very 
ballots  which  were  drawn  from  the  box  by  the  clerk,-  were 
handed  to  the  sheriff,  and  each  juror  whose  name  was  on 
each  ballot  was  summoned.  That  the  jurors  were  fairly 
drawn  from  the  box,  and  that  the  same  persons  were  drawn 
and  summoned  that  would  have  been,  had  the  proper  offi- 
cers attended  and  witnessed  the  drawing,  is  to  be  assumed, 
since  no  allegations  to  the  contrary  is  contained  in  the  writ- 
ten challenge. 

I  am  of  the  opinion,  therefore,  that  it  was  not  error  to 
disallow  the  challenge  and  refuse  to  quash  the  array.  The 
acts  and  omissions  complained  of,  the  mere  defective 
working  of  the  statute  machinery  by  the  drawing  and  sum- 
moning officers,  in  the  absence  of  any  suggestion  of  fraud 
or  misconduct  prejudicing  litigants,  or  any  misconduct,  save 
a  neglect  or  omission  to  strictly  observe  the  prescribed  reg- 
ulations, is  not  ground  of  challenge  to  the  array. 

The  judgment  should  be  affirmed. 

Concurring,  Peckham,  Porter  and  Leonard^  JJ.y  and 
DavieSj  Ch,  •/. 

Huirr,  J.,  thinks  the  challenge  to  the  array  should  have 
been  sustained.     Concurring,  Sfniith  and  Morgan^  JJ. 

Judgment  affirmed. 

Note  :  —  The  Code  of  Civil  Procedure  has  changed  the  manner  of  trying  jury 
challenges  ;  now  they  are  tried  and  determined  "by  the  court  only."  The  sec- 
tion reads  aa  follows : 

"  g  1180.  An  objection  to  the  qualifications  of  a  juror  is  available  only  upon 
m  challenge.     A  challenge  of  a  juror,  or  a  challenge  to  the  panel  or  array  of 
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jurors,  must  be  tried  and  detennined  by  the  court  only.  Either  party  may  ex- 
cept to  thfe  determination,  and  it  may  be  reviewed,  upon  a  question  of  fact,  or  a 
question  of  law,  or  both,  as  where  an  issue  of  fact  presented  by  the  pleadings 
is  tried  by  the  court ;  except  that  where  one  or  more  exceptions  are  taken,  to  the 
rulings  of  the  court,  made  after  the  jury  is  impanelled,  an  exception  to  the  de- 
termination of  a  challenge  must  be  heard  at  the  same  time  ;  and  the  case  must 
contain  the  matters  necessary  to  present  it,  upon  the  facts,  or  the  law,  or  both.'* 

The  Code  of  Criminal  Procedure  directs,  in  section  358,  that  the  trial  jury  io 
criminal  courts,  be  formed  as  prescribed  by  the  Code  of  Civil  Procedure. 

The  kind  of  challenges  and  the  practice  relating  thereto,  will  be  found  in  the 
Code  of  Crifliinal  Procedure,  sections  359-387  inclusive.  Ed. 


COURT  OF  APPEALS, 

Nbw  Yobk,  1865. 


Fallon  v.  The  People. 

The  prisoner  was  indicted  for  larceny,  committed  on  the  24th  day  of  February, 
1864. 

There  were  three  counts  in  the  indictment  The  first  charged  larceny  from  the 
person  of  four  bank  bills  or  notes  of  the  value  and  denomination  of  five  dollars 
each,  and  one  bank  bill  or  note  of  the  value  and  denomination  of  ten  dollars 
the  property  of  one  Daniel  Main.  The  second  charged  larceny  of  same  descrip- 
tion of  property,  of  the  goods  and  chattels  of  some  person  or  persons  to  the 
jurors  unknown.  The  third  count  charged  the  prisoner  with  feloniously  re- 
ceiving from  some  person  or  persons  to  the  jurors  unknown,  the  above  described 
bank  bills  or  notes,  the  property  of  said  Mains,  knowing  the  same  to  have  been 
stolen.  The  plea  was  not  guilty,  and  the  jury  found  the  prisoner  guilty,  as 
charged  in  the  first  count  of  the  indictment  of  grand  larceny  in  stealing  from 
the  person,  and  not  guilty  as  charged  in  the  other  counts. 

Seld,  that,  in  charging  stealing  from  the  person,  it  is  not  necessary  to  aver  that  the 
act  was  committed  in  the  night  time,  either  under  the  Revised  Statutes  (2  R.  S., 
679,  $;  68),  or  the  act  of  1862.     (Laws  of  1862,  chap.  874,  §  2.) 

Sddf  that,  if  the  indictment  does  allege  that  the  stealing  was  from  the  person  in  the 
night  time,  and  the  evidence  on  the  trial  sustains  this  allegation,  the  court  may, 
upon  conviction,  where  the  property  stolen  was  of  the  value  of  more  than  twen- 
ty-five dollars,  sentence  the  offender  to  imprisonment  in  a  State  prison  not 
exceeding  ten  years.  (§  66.)  This  is  simply  a  provision  for  increasing  the 
punishment  where  the  offence  of  ^and  larceny  has  been  committed  under  the 
aggravating  circumstances  specified. 

Meldy  that,  the  indictment,  in  this  case,  charged  the  stealing  of  bank  notes  of  the 
value  of  thirty  dollars,  from  the  person  of  Main,  and  was  not  defective  in  omit- 
ting to  aver  that  the  property  was  stolen  in  the  night  time.    The  count  was 
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good  under  the  statute  of  1862,  and  there  was  no  fatal  defect  between  it  and 
the  verdict  of  the  jury. 

Held,  Uftit,  on  a  prosecution  for  stealing  bank  bills  of  another  State,  when  the  point 
is  raised,  it  is  incumbent  on  the  public  prosecutor  to  give  some  proof  of  the  ex- 
istence of  the  bank,  and  that  the  bills  are  genuine.  He  is  not  required,  how- 
ever, to  produce  the  charter  of  incorporation  of  the  bank,  or  show  by  experts 
the  genuineness  of  the  notes,  purporting  to  have  been  issued  by  a  particular 
bank ;  that  %uch  notes  have  been  received  and  passed  away  in  part  of  the  cur- 
rency of  the  country,  is  prima  facie  sufficient  to  prove  the  existence  of  the  banks 
as  well  as  the  genuineness  of  the  notes. 

S.  Loehand^  for  the  prisoner. 

G.  C.  Torrance^  district  attorney,  for  the  people. 

Wright,  J.  The  record  states  that  the  plaintiff  in  error^ 
moved  in  arrest  of  judgment,  but  upon  what  grounds  does 
not  appear. 

The  point  now  taken  in  his  behalf  is,  that  there  is  a  fatal 
variance  between  the  verdict  of  the  jury  and  the  indictment. 
The  verdict  was  "guilty  as  charged  in  the  first  count  of  the 
indictment,  of.  grand  larceny  in  stealing  from  the  person,"^ 
and  the  claim  is  that  the  count  is  not  good  for  simple  lar- 
cfeiy — that- as  a  charge  of  stealing  from  the  person  of  an- 
other, it  is  insufficient  in  not  alleging  that  the  larceny  was 
in  the  night  time.     There  is  no  substance  in  the  point. 

Grand  larceny  is  defined  in  the  Revised  Statute  to  be 
'4he  felonious  taking  and  carrying  away  the  personal 
property  of  another  of  the  value  of  more  than  twenty-five 
dollars/'  and  the  punishment  prescribed  is  imprisonment 
for  a  term  not  exceeding  five  years.  (2  R.  S.,  679,  §63.) 
A  succeeding  section  provides  that  "if  tjuch  larceny  be  com- 
mitted by  stealing  in  the  night  time  from  the  person  of  an- 
other, the  offender  may  be  punished  by  imprisonment  in  a 
State  prison  not  exceeding  ten  years."  (§  66.)  This  is  simply 
«  provision  for  increasing  the  punishment  where  the  offence 
of  grand  larceny  has  been  committed  under  the  aggravating 
circumstances  specified.  In  1862  a  statute  was  passed,  one 
of  the  sections  of  which  is  as  follows :  "  Whenever  any  lar- 
ceny shall  be  committed  by  stealing,  taking  and  carrying 
^"^^jfrom  the  person  of  another,  the  offender  may  be  pun- 
ished as  for  grand  larceny,  although  the  value  of  the  prop- 
erty taken  shall  be  less  than  twenty-five  dollars."     (Laws 


416  Co  wen's  Criminal  Reports. 

of  1862,  chap.  374,  §  2.)  The  statutes  thus  made  it  grand 
larceny  to  steal  from  the  person,  though  iSss  than  twenty- 
five  dollars  in  value  be  stolen ;  and  this,  without  regard  to 
the  circumstance  whether  the  larceny  be  committed  in  the 
day  or  night  time.  The  indictment,  in  this  case,  cliarged 
the  stealing  of  bank  notes  of  the  value  of  thirty  dollars,  from 
the  person  of  Main,  and  was  not  defective  in  omitting  to 
aver  that  the  property  was  stolen  in  the  night  time.  The 
count  was  good  under  the  statutes  of  1862,  and  there  was 
DO  fatal  variance  between  it  and  the  verdict  of  the  jury. 

The  witness  Main  testified  that  the  money  stolen  consisted 
of  four  five  dollar  bills  on  banks  of  the  State  and  one  ten 
dollar  bill  of  the  American  Bank  of  Rhode  Island,  and  that 
the  same  had  been  received  on  the  day  of  the  larceny  from 
W.  Hinsler  of  Tonawanda,  in  payment  for  work  he  had 
done  for  him.  The  prisoner  requested  the  court  to  charge 
that  the  fact  that  the  ten  dollar  bill  was  paid  to  Main  for 
his  services,  by  Hinsler,  and  was  received  by  Main  in  pay- 
ment, is  no'evidence  that  it  is  a  genuine  bank  bill  and  that 
it  was  of  the  value  of  ten  dollars,  and  that  the  jury  cannot 
convict  for  the  stealing  of  the  ten  dollar  bill,  for  the  reason 
that  the  instrument  in  proof  purports  to  be  a  bill  of  a  bai;ik 
of  the  State  of  Rhode  Island,  and  that  there  is  no  evidence 
that  there  is  any  such  bank,  or  that  the  note  in  evidence  is 
a  genuine  note.  The  instruction  was  refused,  and,  I  think, 
properly.  * 

On  a  prosecution  for  stealing  bank  bills  of  another  State, 
when  the  point  is  raised,  it  is  incumbent  on  the  public  pros- 
ecutor to  give  some  proof  of  the  existence  of  the  bank,  and 
that  the  bills  are  genuine.  He  is  not  required,  however,  to 
produce  the  charter  of  incorporation  of  the  bank,  or  show 
by  experts  the  genuineness  of  th^  notes,  purporting  to  have 
been  issued  by  a  particular  bank  ;  that  such  notes  have  been 
received  and  passed  away  in  part  of  the  currency  of  the . 
country,  is  prima  facie  sufficient  to  prove  the  existence  of 
the  banks  as  well  as  the  genuineness  of  the  note.  Here  the 
request  was  to  charge  that  the  fact  that  the  ten  dollar  bill 
on  the  American  Bank  of  Rhode  Island  was  paid  to  Main 
for  services,  and  received  by  him  in  payment,  was  7io  evi- 
dence that  it  was  a  genuine  bank  bill  and  of  the  value  of  ten 
dollars.     In  my  judgment,  such  an  instruction  would  have 
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been  error.  The  fact  that  it  was  paid  out  and  received  as 
ten  dollars,  was  some  evidence  of  its  value,  and  that  it 
had  been  paid  and  received  in  the  ordinary  course  of  busi- 
ness as  part  of  the  currency  of  the  country  was  competent 
proof,  however  slight  it  may  have  been,  on  the  question  of 
its  being  a  genuine  bank  bill.  As  it  was  competent  evidence 
touching  the  question,  it  would  have  been  erroneous  to  have 
withdrawn  it  from  the  consideration  of  the  jury. 

But  it  was  immaterial  whether  the  ten  dollar  bill  was  gen- 
uine and  valuable  or  not.  Other  bills,  on  banks  of  the 
State,  amounting  to  twenty  dollars,  about  which  no  ques- 
tion was  made,  were  stolen.  The  crime  was  committed  if 
property  of  any  value  was  taken  from  the  person. 

The  judgment  should  be  affirmed. 


Campbell,  J.  The  first  count  in  the  indictment  charged 
the  prisoner  with  stealing,  from  the  person  of  one  Daniel 
Main,  four  bank  bills,  of  the  value  and  denomination  of  ten 
dollars,  and  the  jury  found  the  prisoner  guilty  of  grand  lar- 
ceny in  stealing  from  the  person,  as  charged  in  that  count, 
and  not  guilty  as  charged  in  the  other  counts,  one  of  which 
charged  the  stealing  of  the  same  bills  the  property  of  some 
person  to  the  jurors  unknown  ;  and  another  count  charged 
the  prisoner  with  receiving  the  same  bills,  knowing  that  they 
were  stolen,  .from  some  other  person  to  the  jurors  unknown. 

Evidence  was  given  by  the  people  showing  that  two  of  the 
five  dollar  bills  were  bills  of  banks  of  this  State.  The  two 
other  fives  were  of  banks  in  the  State  of  Rhode  Island,  and 
also  showing  that  all  the  bills  had  been  received  in  pay- 
ment by  Main  for  labor  and  services,  and  that  the  same  were 
stolen  from  his  person  by  the  prisoner  in  the  night  time. 
No  evidence  was  given  showing  that  there  was  no  such  bank 
in  Rhode  Island  as  the  one  named  in  the  ten  dollar  bill,  nor 
was  evidence  given  of  the  genuineness  or  value  of  any  of  the 
bills,  other  than  that  they  were  received  by  Main  from  his 
employer  in  payment  for  his  labor. 

No  objection  was  taken  to  the  admission  of  evidence,  nor« 
was  any  question  raised  as  to  the  value  and  genuineness  of 
the  bank  bills  of  this  State. 

The  prisoner's  counsel  requested  the  judge  to  charge  that 
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the  fact  that  the  ten  dollar  bill  was  paid  to  Main  for  his 
labor  was  no  evidence  that  it  was  genuine,  and  of  the  value 
of  ten  dollars,  and,  also,  that  the  prisoner  could  not  be  con- 
victed of  stealing  said  ten  dollar  bill,  for  the  reason  that  it 
purported  to  be  U  bill  of  a  bank  in  the  State  of  Rhode 
Island,  and  there  was  no  evidence  before  the  jury  that  there 
was  -any  such  bank,  or  that  the  bill  was  a  genuine  one. 
Both  requests  were  refused,  and  there  were  exceptions  taken. 
A  motion  was  made  in  arrest  of  judgment,  which  was  denied. 

The  object  of  the  prisoner's  counsel  on  the  trial  doubtless 
was  to  reduce  the  offence  from  grand  to  petit  larceny.  For 
that  purpose,  it  was  a  material  question  whether  there  was 
suflScient  evidence  before  the  jury  as  to  the  existence  of  the 
Rhode  Island  bank  and  the  genuineness  of  the  ten  dollar  bill. 
I  am  of  opinion  there  was  not,  and  that  the  prisoner  was  en- 
titled to  the  instruction  {People  v.  Caryl^  12  Wend.,  547 ; 
Johnson  v.  The  People^  4  Denio,  364),  unless  we  can  see 
that  the  result  of  the  conviction  would  not  have  been  changed 
had  instructions  been  given  and  followed  by  the  jury. 

The  punishment  for  grand  larceny  is  imprisonment  in  the 
State  prison  for  a  term  not  exceeding  five  years ;  but,  if 
such  grand  larceny  is  committed  by  stealing  the  personal 
property  of  another  of  the  value  of  twenty-five  dollars  from 
his  person  in  the  night  time,  then  the  offence  may  be  im- 
prisonment for  a  terra  not  exceeding  ten  years.  (3  R.  S., 
6th  ed.,  p.  958,  §§  65,  67.)  But  the  indictment  charged  the 
stealing  from  the  person,  but  not  in  the  night  time.  There 
could  be  no  conviction,  therefore,  which  would  raise  the 
punishment  beyond  the  five  years — the  limit  where  the 
offence  is  simple  grand  larceny. 

But  the  act  of  1862  (chap.  374,  §  2)  declares  that,  where  a 
larceny  is  committed  by  stealing  from  the  person,  the  of- 
fender may  be  punished  as  for  grand  larceny,  although  the 
value  of  the  property  stolen  shall  be  less  than  twenty-five 
dollars.  In  the  case  before  us,  there  was  evidence  given 
and  not  objected  to,  showing  that  some  of  the  bank  bills 
stolen  were  bills  of  banks  of  this  State,  and  whose  value  and 

ft  '  

genuineness  were  not  disputed  or  questioned.  That  some 
portion  of  the  property  stolen  had  value  cannot  be  disputed, 
and  was  not  questioned.  As  all  the  bills  were  received  by 
Main  in  payment  for  his  labor,  and  having  no  proof  to  the 
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contrary,  it  may  be  claimed  that  each.and  all  had  value.  The 
amoant,  inasmuch  as  the  property  was  stolen  from  the  per- 
son, is  not  material.  It  was  not  charged  in  the  indictment 
that  this  stealing  from  the  person  was  in  the  night  time,  and 
the  piinishment  might  be  the  same,  whether  the  amount 
stolen  was  ten  dollars  or  twenty  dollars.  In  either  case,  the 
term  of  imprisonment  could  not  exceed  five  years,  and  in 
either  case  it  would  be  in  the  discretion  of  the  court  to  sen- 
tence for  that  period  of  time  or  for  a  shorter  time. 

We  can  thus  see  plainly  that  ihe  prisoner  could  not  be 
injured  by  the  refusal  to  charge  by  the  judge,  as  requested. 

I  am  of  opinion  the  conviction  and  judgment  should  be 
affirmed. 

All  concur. 

Judgment  affirmed. 

Note. — It  would  seem,  from  the  opinion  of  Recorder  Smyth  in  the  case  of  Peo- 
ple y.  BemadOf  1  New  York  Criminal  Reports,  245»  that  section  three  of  the 
act  of  1S62,  has  not  been  repealed  by  section  726  of  the  Penal  Code. 

The  Recorder  says  :  "  The  section  of  the  statute  under  which  the  conviction 
was  had,  is  as  follows  : 

" '  Every  person  who  shall  lay  hand  upon  the  person  of  another,  or  upon  tho 
clothing  upon  the  person  of  another,  with  intent  to  steal,  under  such  circum- 
stances as  shall  not  amount  to  an  attempt  to  rob  or  an  attempt  to  commit  a  lar- 
ceny, shall  be  deemed  guilty  of  an  assault  with  an  attempt  to  steal,  and  shall  be 
punished  as  now  provided  by  law  for  the  punishment  of  misdemeanors.' 

"  It  further  provides  that  it  shall  not  be  necessary  to  allege  or  prove  iu  any 
prosecution  for  an  offence  under  this  section,  any  article  Intended  to  be  stolen  or 
the  value  thereof,  or  the  name  of  the  person  so  assaulted. 

"  The  evidence  on  the  trial  established  the  following  facts,  viz. :  That  on  the 
evening  of  March  17,  last,  in  Vesey  street,  near  the  market,  the  appellant  thrunt 
his  hand  into  the  pocket  of  a  garment  then  on  the  person  of  a  woman.  That 
the  witness,  who  saw  him  do  so,  informed  a  police  officer  of  what  he  had  seen, 
and  caused  the  arrest  of  the  appellant.  That  there  was  no  violence  used  by  the 
appellant,  nor  was  any  threatened  by  him.  No  property  was  taken  from  the 
woman  or  from  her  person,  nor  was  there  any  proof  that  th«  pocket  into  which 
the  appellant  thrust  his  hand,  contained  any  property  of  any  value. 

"The  woman  was  not  examined  on  the  trial.  The  appellant  and  other  wit- 
nesjies  were  examined  by  the  court,  but  with  the  exception  of  the  denial  of  tho 
appellant,  and  his  contradiction  by  the  other  witnesses,  the  evidence  was  not 
very  material. 

"  The  facts  thus  disclosed  by  the  evidence  do  not  constitute  either  an  attempt  to 
Tob  or  commit  larceny,  and  was  not  sufficient  to  sustain  a  conviction  of  a  com- 
mon assault  and  battery. 

"The  word  assault,  as  it  is  used  in  the  act  of  1862,  is  so  used  in  a  sense  and 
is  descriptive  of  something  essentially  different  from  the  common  law  definition 
of  that  word.     At  common  law,  an  assault  is  defined  to  be  an  attempt  or  offer 
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with  force  or  violence,  to  do  a  corporal  hurt  to  another ;  an  intentional  attempt 
by  violence  to  do  an  injury  to  another  ;  any  unlawful  physical  force,  partly  or 
fully  put  in  motion,  creating  a  reasonable  apprehension  of  immediate  physical 
injury  to  a  human  being. 

"  Had  the  words  '  one  who  assaults  another  with  intent  to  steal'  been  used 
instead  of  the  words  contained  in  the  act — '  one  who  lays  hands  upon  the  person 
of  another  with  intent  to  steal  * — the  purpose  of  the  act  would  probably  have 
been  defeated. 

' '  The  act  was  framed  to  meet  a  defect  existing  at  the  tiuie  of  its  passage  in 
the  criminal  law,  which  defect  frequently  rendered  it  impossible  to  convict  of 
any  crime  persons  who  were  constantly  engaged  in  making  attempts  to  steal 
from  the  person  or  the  clothing  upon  the  person,  by  picking  pockets. 

"  Laying  hands  upon  the  person  or  clothing  of  another,  unaccompanied  by  any 
violence  and  when  it  could  not  be  shown  that  there  was  property  on  the  person 
or  in  the  clothing  on  the  person  on  whom  the  attempt  was  made  the  subject  of 
larceny,  would  not  amount  to  an  attempt  to  commit  larceny. 

"  If  the  facts  and  circumstances  established  by  this  evidence  satisfied  the  trial 
court,  beyond  a  reasonable  doubt  of  the  appellant's  guilt  of  the  offence  charged 
against  him,  the  conviction  was  sustained  by  the  evidence  and  he  was  properly 
convicted  and  sentenced,  provided  the  section  of  the  act  under  which  he  was 
tried  and  convicted  was  not  repealed  by  the  Penal  Code. 

"  The  appellant  insists  that  it  is  repealed  by  section  726  of  the  Penal  Code, 
which  provides  that  '  all  acts  and  parts  of  acts  which  are  inconsistent  with  the 
provisions  of  this  act  (the  Code)  are  repealed  so  far  as  they  impose  any  punish- 
ment for  crime  except  as  herein  provided.' 

''  A  careful  examination  of  the  provisions  of  the  Penal  Code  has  led  me  to  the 
conclusion  that  the  '  act '  of  the  appellant,  which  is  made  a  crime  and  punish- 
able as  a  crime  by  the  act  of  1862,  ift  neither  criminal  or  punishable  under  any 
of  the  provisions  of  the  Penal  Code. 

''  The  material  question  to  be  determined  is  whether  the  Code  has  repealed 
the  act  in  question  or  whether  it  is  a*'  statute  of  this  State  not  repealed  by  said 
Code.'  Section  2,  Penal  Code.  The  act  in  question  amended  an  act  passed  In 
1860  (L'  1860,  c.  508,  §  34),  which  act  created  a  crime  which,  prior  to  the  pas- 
sage of  said  act,  was  unknown  to  the  common  law,  designating  the  crime  so 
created  as  an  '  assault  with  intent  to  steal,'  and  punished  it  as  a  misdemeanor. 

*'  Nor  could  a  conviction  for  an  assault  and  battery  be  had,  becjiuse  in  almost 
every  case  there  was  an  entire  absence  of  violence  on  the  part  of  the  would-be 
thief,  and  no  evidence  upon  which  an  intent  to  commit  that  crime  could  be 
predicated. 

' '  For  the  purpose  of  meeting  these  difficulties  and  punishing  persons  engaged 
in  endeavoring  to  deprive  others  of  their  property  by  means  of  pocket-picking-, 
the  acts  of  1860  and  1862  were  passed  and  a  new  crime  created  and  declared  to 
be  a  misdemeanor,  and  as  such  punishable. 

"  Nor  is  the  offence  designated  in  this  act  an  assault  or  an  attempt  to  commit 
an  assault,  within  any  of  the  degrees  of  that  crime  provided  for  in  the  Penal 
("^ode,  nor  is  it  within  any  of  the  degrees  of  larceny  or  attempts  to  commit  that 
oflfence  as  defined  in  the  Code. 

"The  intent  to  steal,  which  is  made  a  crime  by  said  acts,  negatives  any  co- 
existing intent  to  do  or  threaten  to  do  violence  or  bodily  injury  to  the  person  in- 
tended to  be  deprived  of  his  property  —  the  intent  is  to  steal  and  that  only. 

**To  accomplish  that  object  it  requires  caution,  gentleness  and  secrecy,  and 
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an  entire  absence  of  any  violence  on  the  part  of  the  thief  against  the  person  of 
his  victim. 

"  The  Penal  Code  neither  provides  for,  defines  nor  punishes  the  crime  of 
which  the  appellant  was  convicted,  nor  does  it  contain  any  provision  inconsist- 
ent with  the  provisions  of  the  act  of  1862,  nor  does  it  repeal  that  act,  but  on 
the  contarj  it  expressly  declares  by  section  725  that  nothing  therein  contained 
affects  any  of  the  provisions  of  certain  specified  acts  and  statutes,  and  recog- 
nizes and  continues  in  full  force  '  all  acts  defining  and  providing  for  the  punish- 
ment of  offenses  not  defined  and  made  punishable  by  it.'  PencU  Code,  g  725 ; 
see  also  §  2. 

"I  am  clearly  of  the  opinion  that  the  act  under  which ' the  appellant  was 
convicted  and  sentenced  is  in  full  force,  not  having  been  repealed  or  affected 
by  the  Penal  Code,  and  that  the  Court  of  Special  Sessions  had  jurisdiction  of 
the  offence  with  which  the  appellant  was  charged."  £d. 


SUPREME  COURT. 

Qeneral  Tenn,  1863. 


LOWBNSTEIN  V.    ThE  PeOPLE. 

The  defendant  was  indicted  in  four  counts  vis. :  For  keepiog  a  disorderly  house ; 
for  keeping  a  gaming  house ;  for  keeping  a  bawdy  house,  and  for  renting  a  house 
with  the  intent  that  the  same  should  be  kept  for  the  purposes  of  prostitution. 

The  jury  found  the  defendant  guilty  of  keeping  a  disorderly  house,  as  charged  in 
the  indictment. 

On  the  part  of  the  prosecution,  it  was  shown  that  the  defendant  was  at  times  in  and 
about  the  premises ;  that  he  received  the  rent  for  some  of  the  rooms  of  the 
house,  and  that  the  inmates  of  those  rooms  were  prostitutes. 

The  defendant  proved,  that  he  did  not  own  the  hoase,  but  the  premises  belonged  to 
his  wife,  and  that  he  was  her  agent,  and  collected  the  rents  for  her. 

On  motion  of  the  defendant,  at  the  close  of  the  evidence,  the  fourth  count  was 
quashed. 

The  court  charged  the  jury,  that  the  defendant  was  liable  to  be  indicted  for  keeping 
a  bawdy  or  disorderly  house,  if  he  acted  as  agent  only  in  renting  the  same,  al- 
though he  was  not  in  fact  the  owner  thereof,  or  in  any  way  interested  therein, 
and  to  be  convicted  merely  as  agent  of  the  owner.    The  defendant  excepted. 

JETcU  (following  The  People  v.  Enoiriy  4  Denio,  129),  that  the  owner  of  a  house  who 
rents  it  to  be  used  and  kept  as  a  house  of  prostitution  is  to  be  deemed  U)  keep 
such  house,  and  is  liable  to  indictment  and  conviction  as  the  keeper  of  a  bawdy 
house.  The  principle  of  this  rule  applies  to  any  person  who  is  personally  con- 
oerned  in  the  keeping  of  such  a  house.  In  misdemeanors  there  are  no  accesso* 
riea.  All  who  procure,  counsel,  aid  or  abet  the  commission  of  the  crime  are 
principals. 
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Held,  That  one  who  has  the  control  of  a  house  and  rents  the  same  for  and  permits  it 
to  be  used  as  a  house  of  prostitution,  is  a  principal  in  the  crime.  It  matters  not 
in  what  capacity  he  exercises  control ;  there  are  no  ao^encics  in  crime. 

Heldf  That  the  charge  of  the  judge  was  correct  wherein  he  stated  the  law  to  be,  that 
the  claim  of  agency  was  no  excuse  for  crime,  and  that  the  defendant  was  liable 
to  indictment  and  punishment  as  a  principal,  in  keeping  a  bawdy  house,  not- 
withstanding he  professedly  acted  as  an  agent  for  the  owner,  in  renting  the  prem- 
ises and  collecting  the  rents. 

]jl,  S.  Newton^  for  the  prisoner. 

J.  A.  StuU,  district  attorney,  for  the  people. 

By  the  Courts  E.  Darwin  Smith,  J.  The  case  of  The 
People  V.  ErwiWy  4  Denio,  129,  decides  that  the  owner  of  a 
house,  who  rents  it  to  be  used  and  kept  as  a  house  of  pros- 
titution, is  to  be  deemed  to  keep  sach  hous^,  and  is  liable 
to  indictment  and  conviction  as  the  keeper  of  a  bawdy  house. 
The  principle  of  this  rule  applies  to  any  person  who  is  per- 
sonally concerned  in  the  keeping  of  such  house.  In  misde- 
meanors there  are  no  accessories.  All  who  procure,  counsel, 
aid  or  abet  the  commission  of  the  crime  are  principals. 

In  this  case  the  defendant  confessedly  had  the  control  of 
the  premises  in  question,  and  knowingly  rented  the  build- 
ing for,  and  permitted  it  to  be  used  as  a  house  of  prostitu- 
tion. It  matters  not  in  what  capacity  he  exercised  such 
control  over  the  house.  There  are  no  agencies  in  crime. 
The  defendant's  wife,  who  was  the  owner  of  the  premises  in 
fact,  intrusted  to  him  the  power  to  rent  them  as  he  thought 
proper.  She  probably  knew  nothing  of  the  character  of  the 
tenants  he  put  in  possession  of  the  premises.  He  exercised 
all  the  power  of  an  owner,  and  he  must  take  the  responsi- 
bility, and  be  liable  to  the  same  extent  as  if  he  were  in  fact 
the  owner.  He  cannot  screen  himself  from  responsibility 
for  the  setting  up  of  a  disorderly  house  by  saying  that  he 
merely  acted  as  an  agent  of  the  owner.  He  did,  in  fact, 
personally  commit  the  crime.  He  let  the  house  to  be  used 
as  a  place  for  prostitution.  It  would  be  a  reproach  upon 
the  law  if  it  allowed  him  a  loop  hole  to  escape  the  proper 
punishment  for  such  a  crime,  upon  the  pretence  that  he  was 
a  mere  agent. 

The  charge  of  the  judge,  rightly  construed,  really  means 
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nothing  more  than  this ;  that  his  claim  of  agenc}'  was  no 
excuse  for  his  crime ;  and  that  he  was  liable  to  indictment 
and  punishment  as  a  principal,  in  keeping  this  bawdy  house, 
notwithstanding  that  he  professedly  acted  as  an  agent  for 
the  owner,  in  renting  the  premises  and  collecting  the  rents. 

The  language  of  the  learned  judge,  in  his  charge  to  the 
jury,  stating  the  law  applicable  to  the  case  of  an  agent  sit- 
uated like  the  defendant,  may  perhaps  be  subject  to  some 
criticism,  but  in  substance  the  rule  was  stated  correctly ; 
and  the  jury  could  not  have  misunderstood  the  meaning  of 
the  judge. 

I  think  the  conviction  was  right;  and  the  judgment 
should  be  affirmed,  and  the  proceedings  remitted  to  the 
court  of  sessions,  to  be  carried  into  effect. 


COU«T   OF  APPEALS. 

New  Yokk,  1866. 


The  Peqple  v.  Lamb.* 

The  prifloner,  Roger  Lamb,  was  indicted  for  the  murder  of  his  wife  Joanna.  The 
statement  of  the  case  is  made  in  the  opinion  of  Chief  J.  Davies, 

Held,  following  Shorter  v.  77*^  People^  2  N.  Y.,  198,  that,  where  one,  who  is  without 
fault  himself,  is  attacked  by  another  in  such  a  manner,  or  under  such  circum- 
stances, as  to  furnish  reasonable  ground  for  apprehending  a  design  to  take  away 
his  life,  or  do  him  some  great  bodily  harm,  and  there  is  reasonable  ground  for 
believing  tlie  danger  imminent  that  such  design  will  be  accomplished,  he  may 
safely  act  upon  appearances,  and  kill  his  assailant  if  that  be  necessary  to  avoid 
the  apprehended  danger;  and  the  killing  will  be  justifiable,  although  it  may 
afterward  ixxm.  out  that  the  appearances  were  false,  and  there  was  in  fact  neither 
design  to  do  him  serious  injury  nor  danger  that  it  would  be  done. 

Eeldj  That  a  person  must  decide  at  his  perils  upon  the  force  of  the  circumstances  in 
which  he  is  placed,  for  that  is  a  matter  which  will  be  subject  to  judicial  review. 

Htld,  That  it  is  not  enough  that  the  party  believed  himself  in  danger ;  the  facts 
and  circumstances  must  be  such  that  the  jury  can  say  that  he  had  reasonable 
grounds  for  his  belief. 

Hdd,  That  to  maintain  the  killing  was  justifiable  as  a  lawful  and  necessary  act  of 
self-defence,  it  was  essential  to  show,  that  the  defendant  was  acting  in  nowise 
against  the  law,  in  the  encounter  which  resulted  in  the  homicide ;  that  at  the 
time  of  giving  the  fatal  blow,  he  had  reasonable  ground  to  apprehend  a  design 
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to  do  him  some  great  personal  injury ;  and,  that  h«  also  had  reasonable  ground 
to  believe  that  there  was  imminent  danger  of  such  design  being  accomplished. 
The  jury  are  to  judge  whether  the  prisoner  was  in  such  apparent  danger  as  to 
cause  him  to  believe  it  was  necessary  to  kill  his  adversary  in  self-defence.  It 
is  not  enough  for  the  prisoner  to  say  he  believed  it;  but  it  is  for  the  jury  to  de- 
termine whether  or  not  the  prisoper  had  a  right,  under  the  circumstances,  to 
believe  it. 

The  only  exceptions  taken  by  the  prisoner  to  the  reception  of  evidence,  was  the  re- 
fusal of  the  court  to  allow  the  following  questions  to  be  answered. 

*'  Do  you  know  the  general  character  of  Mrs.  Lamb ;  that  is,  whether  she  was  of  a 
fighting,  vindictive,  brutal  nature  or  not  ?  " 

"  Was  Mrs.  Lamb  of  a  quarrelsome,  vindictive,  and  brutal  character  1  ** 

"  What  was  her  general  character  for  peace  and  quietness  ?" 

ffddf  That  such  evidence  can  only  be  proper  in  a  case  where  it  shows  that  there 
was  an  assault  committed  or  threatened  by  the  deceased  upon  the  prisoner,  and 
a  doubt  was  created  whether  the  homicide  was  perpetrated  from  malice  or  to 
repel  such  assault,  and  from  a  principle  of  self-defence.  It  must  be  an  assault  ■ 
committed  or  threatened  at  the  time  of  the  homicide,  or  so  immediately  pre- 
ceding it,  or  so  intimately  connected  with  it,  as  to  justify  the  taking  of  life  in  self- 
defence,  or  to  ward  off  great  impending  and  imminent  danger  of  bodily  harm 

Held,  That  the  principle  is  fundamental,  where  this  class  of  testimony  \§  admitted, 
that  knowledge  of  the  character  of  the  deceased  must  be  brought  home  to  the 
knowledge  of  the  defeiv3ant,  and  that  it  should  ^affirmatively  appear  that  the  de- 
fendant had  such  knowledge,  before  a  foundation  can  be  laid  for  the  introduction 
of  this  testimony. 

Heldf  That,  in  so  far  as  the  charge  left  it  to  the  discretion  of  the  jury  to  utterly  dis- 
regard the  uncontradicted  evidence  of  the  defendant's  good  character,  it  was 
erroneous  and  prejudicial  to  the  defendant.  The  rule  is,  that  such  evidence 
must,  in  any  event,  be  considered  by  the  jury,  together  with  the  other  facts  and 
circumstances  of  the  case ;  it  is  not  merely  of  value  in  doubtful  cases,  but  will, 
of  itself,  sometimes  create  a  doubt  where  none  could  exist  without  it ;  and  if 
good  character  be  proved  to  the  satisfaction  of  the  jury,  it  should  turn  the  scale 
in  favor  of  the  diBfendfAit,  even  in  cases  where,  without  it,  the  whole  evidence 
would  slightly  preponderate  against  him. 

Held,  That  it  was  the  duty  of  the  judge  to  instruct  the  jury,  that  to  constitute  mur> 
der  in  the  first  degree,  they  must  find,  not  only  that  the  prisoner  designed  to 
kill  his  victim,  but  that  it  was  a  premeditated  design,  and  that,  if  there  was  no 
premeditation,  the  offence  was,  by  our  statute,  reduced  to  the  crime  of  murder 
in  the  second  degree. 

A.  Odkey  Hall^  for  the  people. 

William  F,  Kintzing  and  A.  8.  CoheUj  for  the  prisoner. 

Davies,  Ch.  J.  The  prisoner  was  indicted  and  convicted 
in  the  New  York  General  Sessions  for  the  murder  of  his 
wife,  Joanna  Lamb.  The  prisoner  and  his  wife  occupied  a 
room  in  Oak  street  in  that  city,  and  at  the  time  of  the  horn- 
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icide  there  were  present  in  the  room  the  prisoner  and  his 
wife,  Ann  Kennedy,  Mary  Riley,  Bridget  Curtis,  and  a  lit- 
tle girl  named  Joanna  Clifford,  who  was  the  daughter  of 
the  deceased  by  a  former  husband,  and  then  aged  about 
eight  years.  The  prisoner  and  his  wife,  according  to  the 
testimony  of  Kennedy,  came  into  the  room  about  six  or 
seven  o'clock  in  the  evening.  The  first  thing  the  witness 
observed  was  the  prisoner,  applying  a  vile  epithet  to  the  de- 
ceased, and  then  made  at  her  with  his  fist.  The  prisoner 
was  prevented  from  assaulting  his  wife  by  the  witness  and 
another  woman,  or  rather  the  assanlt  intended  for  her  wa& 
inflicted  upon  the  witness.  The  prisoner  then  took  a  stick 
and  attempfted  to  hit  his  wife,  but  was  prevented  by  the 
woman  Riley.  He  then  stl'uok  the  deceased  with  his  fist. 
Saw  the  prisoner  have  a  knife  in  his  hands.  This  witness 
then  left  the  room  to  procure  some  water  for  the  deceased, 
which  she  said  she  wanted,  and  on  her  return  she  met  the 
prisoner  going  out ;  he  passed  her.  She  found  the  deceased 
in  the  room,  all  covered  with  blood.  Mary  Riley,  the  little 
girl,  and  Bridget  Curtis,  were  then  in  the  room  with  de- 
ceased. She  testified  that  at  this  time  the  deceased  made 
no  attempt  to  strike  the  prisoner.  *  She  identified  the  knife 
as  that  of  the  prisoner'-s,  and  there  was  no  question  made  but 
that  the  prisoner  inflicted  the  fatal  wound  of  which  the  de- 
ceased died.  Mary  Riley  testified  that  the  deceased  came  in 
about  two  minutes  before  the  prisoner,  and  her  statement  of 
what  occurred  up  to  the  time  Ann  Kennedy  left  the  room  was 
similar  to  that  made  by  her.  Tlie  prisoner,  according  to  the 
witness'  statements,  got  his  two  hands  on  her  chest,  and 
pitched  her  over  against  the  bed,  and  she  fell  between  the  bed 
and  the  stove.  When  she  arose,  the  deceased  was  bleeding, 
and  the  witness  saic^to  the  prisoner:  '*  You  murderer,  you 
have  killed  your  wife."  He  made  no  reply,  but  stooped  down, 
tied  his  shoes,  and  walked  out.  She  also  testified  that  the 
deceased  did  not  go  near  the  prisoner  at  all,  but  he  ran  at 
her.  On  this  night  she  never  saw  the  deceased  raise  hand 
or  foot  against  the  prisoner. 

Bridget  Curtis,  the  other  person  present  in  the  room,  as 
testified  to  by  the  other  witnesses,  wa«  in  bed,  and  she  says 
asleep ;  that  the  noise  of  the  tussel  awoke  her.  When  she 
awoke,  the  deceased  was  bleeding,  l^ing  on  the  floor.     The 
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prisoner  was  then  in  the  room,  but  did  not  remain,  but 
went  out. 

Joanna  Clifford,  the  other  person  present,  testified  to  the 
same  facts  as  the  other  witnesses  as  to  the  conduct  of  the 
prisoner^  and  his  assault  of  the  deceased ;  and  added  that 
after  he  knocked  Mrs.  Riley  down,  he  came  along  side  of 
the  deceased  and  stabbed  her  in  the  neck  with  a  black 
handled  penknife  ;  he  stabbed  her  oijce ;  the  witness  was 
sitting  on  her  lap  at  the  time  he  stabbed  the  deceased. 

For  the  defence,  Mary  DriscoU  was  called,  who  testified 
that  she  was  in  the  room  on  the  evening  of  the  homicide, 
and  that  the  prisoner  went  out,  and  as  he  went  out  the  de- 
ceased then  flung  the  lid  of  an  iron  kettle  after  him  at  the 
door,  and  he  came  back  and  made  a  blow  at  her  with  his 
hand.  She  afterwards  testified,  that  at  the  time  she  threw 
the  lid  at  him  he  went  out  and  came  back  in  fifteen  minutes 
and  sat  on  the  chair.  The  little  girl,  Joanna  Clifford,  testi- 
fied that  she  went  for  Officer  O'Day,  and  he  testified  that 
when  he  went  to  the  premises  he  f6und  Ann  Kennedy,  Mrs. 
Riley,  and  Bridget  Curtis  there,  and  the  little  girl  was  there. 
He  also  testified  that  he  did  not  see  Mary  DriscoU  there ; 
and  Ann  Kennedy  and  Mary  Riley  both  swore  that  Mary 
DriscoU  was  not  there  that  evening  ;  and  the  same  inference 
may  be  drawn  from  the  testimony  of  Bridget  Curtis  and  the 
little  girl  Joanna.  I  think  the  jury  might  have  been  war- 
ranted in  finding  that  Mary  DriscoU  was  not  present  at  the 
time  of  the  homicide,  and  even  if  she  was  that  her  testimony, 
as  to  any  provocation  having  been  offered  by  the  deceased, 
or  any  assault  made  upon  the  prisoner  by  her,  or  any  at- 
tempted or  threatened,  were  wholly  unsupported  by  any 
•evidence,  or  any  corroborating  circumstance.  The  jury 
might  well  say  there  was  not  a  scintilla  of  evidence  to  sus- 
tain the  theory  of  the  prisoner's  defence,  namely,  that  when 
the  prisoner  struck  the  blow  which  caused  her  death,  he  had 
reasonable  ground  to  apprehend  a  design  on  the  part  of  bis 
wife  to  do  him  some  great  personal  injury  or  bodily  harm, 
and  that  therefore  he  believed  there  was  imminent  danger  of 
such  design  being  accomplished. 

I  cannot  discover,  from  a  very  careful  examination  of  the 
testimony  in  this  case,  any  ground  upon  which  sach  a 
theory  can  rest.     Assuming,  for  the  sake  of  the  argument^ 
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that  Mary  DriscoU  was  present  at  the  time  of  the  occurrence, 
and  that  her  statement  of  what  transpired  is  to  be  credited, 
then  this  defence  is  equally  baseless.     For,  according  to  her 
statement,  the  only  ground  he  had  to  apprehend  a  design 
on  the  part  of  his  wife  to  do  him  some  great  injury  or  bodily 
harm,  and  from  which  he  could  believe  there  was  imminent 
danger  of  such  design  being  accomplished,  was  the  circum- 
stance that,  as  he  was  leaving  the  room  in  which  the  de- 
ceased was,  she  threw  the  lid  of  an  iron  kittle  after  him  at 
the  door.     Now,  there  was  no  evidence  that  he  knew  or  saw 
this  thing  thrown  after  him,  but  the  strong  inference  is  that 
he  knew  nothing  about  it.     He  was  going  out  of  the  room, 
and  it  was  flung  after  him  at  the  door,  that  is,  as  I  understand 
it,  as  he  was  passing  out  of  the  door.     There  is  no  evidence 
that  it  attracted  his  attetition  in  any  way,  or  that  it  hit  him,  or 
came  near  hitting  him.     It  was  not  a  weapon  in  the  hand  of  a 
woman  thus  thrown,  of  a  very  deadly  character,  or  if  he  had 
seen  it,  or  known  of  its  being  thrown,  much  calculated  to  ex- 
cite an  apprehension  in  his  mind  that  his  wife  intended  to  do 
him  some  great  personal  injury  or  bodily  harm.     As  it  does 
not  appear  that  he  knew  anything  about  it,  it  is  an  obvious 
and  natural  inference  that  no  such  apprehension  was  ex- 
cited, or  had  any  existence.     Again,  this  occurrance  was  at 
least,  according  to  Mary  DriscoU' s  statement,  fifteen  min- 
utes before  the  altercation  arose  in  which  he  inflicted  the 
fatal  wound  upon  the  deceased.     During  that  period  he  had 
sufficient  time  to  cool,  and,  as  no  renewed  attempt  was  made 
either  by  threats  or  acts  to  inflict  any  injury  upon  him,  it  is 
not  seen  how  this  circumstance  can  be  invoked  to  aid  the 
prisoner  in  establishing  the  existence  of  any  such  apprehen- 
sion at  the  time  of  the  homicide.     It  cannot  be  contended 
that  any  previous  apprehensions  can  afford  any  justification. 
It  must  be  an  aj)prehension  existing  ai  the  time  the  prisoner 
struck  the  blow. 

It  becomes  now  necessary  to  examine  the  particular  evi- 
dence offered  by  the  counsel  for  the  prisoner  and  excluded. 

The  prisoner  called  a  witness  not  present  at  the  time  of 
the  homicide,  to  speak  of  the  general  character  of  the  de- 
ceased. Good  character  on  the  part  of  the  prisoner  has 
always  been  admitted,  as  it  tends  when  established  strongly 
to  show  that  the  accused  could  not  have  been  guilty  of  the 
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crime  charged ;  and  when  the  testimony  is  doabtful  and  un- 
certain in  its  nature,  such  good  character  is  a  leading  ele- 
ment in  establishing  the  innocence  of  the  party  accused. 
But  it  is  certainly  novel  in  the  administration  of  criminal 
justice,  that  the  general  bad  character  of  the  person  slain 
can  either  tend  to  show  that  the  party  charged  is  not  guilty 
of  the  homicide  or  in  any  sense  mitigate  the  crime  of  taking 
human  life.  Equality  before  (he  law,  is  a  maxim  of  uni- 
versal application ;  and  the  life  of  the  humblest  and  the 
most  abandoned  is  equally  entitled  to  the  protection  of  the 
law  as  that  of  the  most  cultivated,  refined  or  elevated.  It 
is  not  for  man  to  say  which  may  be  taken  and  which  spared. 

The  defendant's  counsel  put  these  questions :  Q.  Do  you 
know  the  general  character  of  Mrs.  Lamb  ;  that  is,  whether 
she  was  a  fighting,  vindictive,  brutal  nature  or  not  ?  Q.  Was 
Mrs.  Lamb  of  a  quarrelsome,  vindictive,  and  brutal  charac- 
ter? Q.  What  was  her. general  character  for  peace  and 
quietness  ? 

These  three  questions  were  severally  objected  to  by  the 
counsel  for  the  people,  and  the  objections  sustained,  and  the 
counsel  for  the  prisoner  excepted,  and  these  exceptions  pre- 
sent the  only  questions  arising  upon  the  evidence.  It  is 
conceded,  that  such  evidence  can  only  be  proper  in  a  case 
where  the  evidence  shows  that  there  was  an  assault  commit- 
ted or  threatened  by  the  deceased  upon  the  prisoner,  and  a 
doubt  was  created  whether  the  homicide  was  perpetrated 
from  malice  or  to  repel  such  assault,  and  from  a  principle 
of  self-defence.  Now,  it  has  been  shown,  and  it  is  submit- 
ted conclusively,  that  no  such  question  legitimately  arose 
upon  the  evidence  in  this  case.  The  deceased  .was  not  shown 
to  have  committed  any  assault  upon  the  prisoner,  nor  did 
she  threaten  to  commit  any.  There  was  no  foundation, 
therefore,  for  the  position  that  the  prisonev  committed  the 
homicide  in  self-defence,  or  from  any  apprehension  of  great 
or  any  bodily  harm. 

The  testimony  could,  therefore,  have  been  properly  ex- 
cluded on  the  ground  of  its  irrelevancy,  and  I  cannot  see 
that  it  was  admissible  upon  any  principle,  upon  the  facts 
proven  on  this  trial. 

The  defence  set  up  must  be  such  as  the  facts  developed  will 
Bustain,  and  if  no  assault  upon  the  prisoner  has  been  commit- 
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ted  or  threatened,  then  the  defendant's  counsel  concedes  tbe 
evidence  of  the  character  qf  tbe  deceased  i&  inadmissible.  It 
must  be  an  assault  committed  or  threatened  at  the  time  of  the 
homicide,  or  so  immediately  preceding  it,  or  so  intimately 
connected  with  ii,  as  to  justify  tbe  taking  of  life  in  self-de- 
fence, or  to  ward  off  great,  impending  and  imminent  danger 
of  bodily  harm.  It  is  unnecessary  to  recapitulate  the  evi- 
dence to  show  that  no  sucb  state  of  circumstances  existed 
here.  That  these  views  are  abundantly  sustained  by  text- 
writers  and  authority,  a  reference  to  some  of  them  will  satis- 
factorily appear.  Wharton,  in  his  American  Criminal  Law, 
§  641,  thus  lays  down  the  doctrine :  '^  On  the  trial  of  an  in- 
dictment for  homicide,  evidence  to  prove  that  the  deceased 
was  well  known,  and  understood  generally,  by  the  accused 
and  others,  to  be  a  quarrelsome,  riotous  and  savage  man,  is 
inadmissible.  In  the  eye  of  the  law,  to  murder  the  vilest 
and  most  abject  of  tbe  human  race,  is  as  great  a  crime  as  to 
murder  its  greatest  benefactor.  In  one  or  two  cases,  how- 
ever, wbile  the  law  as  above  laid  down  was  distinctly  re- 
cognized, it  has  been  said,  that  where  the  killing  has  been 
under  such  circumstances  as  to  create  a  doubt  as  to  tbe 
cbaracter  of  the  offence  committed,  the  general  character  of 
the  deceased  may  sometimes  be  shown  in  evidence,  but  tbe 
rule  undoubtedly  is,  that  the  character  of  the  deceased  can 
never  be  made  a  matter  of  controversy,  except  when  in- 
volved in  the  res  gestce,  for  it  would  be  a  barbarous  thing 
to  allow  A.  to  give  as  a  reason  for  killing  B.,  that  B.'s  dis- 
position was  savage  and  riotous."  And  Wharton,  in  his 
American  Criminal  Law  on  Homicide,  page  249,  says :  "It 
has  already  been  briefly  considered  how  far  the  character  of 
the  deceased  for  peace  and  order  may  be  drawn  in  question, 
when  the  defence  taken  is,  that  the  defendant,  from  all  the 
circumstances  in  the  case,  of  which  the  deceased's  character 
was  one,  had  reason  to  be  in  fear  of  his  life.  As  was  then 
shown,  there  have  been  cases  in  which  courts  have  been 
obliged  to  allow  such  evidence  to  be  introduced,  and  it  is 
easy  to  imagine  cases  in  the  future  in  which  it  would  be  im- 
possible to  exclude  it,  but  as  a  general  principle  the  rule 
continues  unbroken,  that  evidence  that  the  deceased  was 
riotous,  quarrelsome  and  savage,  is  inadmissible,  even 
though  such  knowledge  be  brought  home  to  the  defendant 
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himself ;  any  other  rule  would  allow  a  private  citizen  to  take 
upon  himself  the  province  of  government  in  the  punishment 
of  crime." 

Thus  it  seems,  that  as  a  general  principlje,  such  evidence 
is  inadmissible.  When  admissible,  it  must  be  in  a  case 
where  the  defendant  had  reason  to  be  in  fear  of  his  life,  or 
had  reasonable  ground  to  apprehend  great  bodily  harm. 
]Sreither  of  these  essential  prerequisites  appeared  in  thig^case. 
Again,  it  is  fundamental  to  the  admission  of  this  class  of 
testimony  in  a  proper  case,  that  knowledge  of  the  character 
of  the  deceased  must  be  brought  home  to  the  knowledge  of 
the  defendant  himself.  It  might  be  presumed  that  a  man 
would  know  the  character  of  his  wife  in  this  respect.  Yet» 
I  think,  this  would  not  dispense  with  the  rule,  that  it  should 
affirmatively  appear  that  the  defendant  had  such  knowl- 
edge, before  a  foundation  can  be  laid  for  the  introduction  of 
this  testimony. 

The  authorities  cited  to  maintain  these  propositions  are : 
Queensbury  v.  State^  3  Stew.  &  Porter,  315 ;  State  v.  Tucketty 
1  Hawk.,  210  ;  White  v.  State,  9  Yerg.,  342 ;  State  v.  Jack- 
son, 17  Miss.,  644;  State  v.  Tilly ^^  Ired.,  424;  Siaie  v. 
Field,  14  Maine,  248  ;  Coon  v.  York,  9  Mete,  110  ;  State  v. 
Hawley,  4  Harv.,  662  ;  Coon  v.  Hilliard,  2  Greg.,  294 ;  OH- 
xerY.  State,  17  Ala.,  687;  Coon  v.  Siebert,  Whart.  L.  H., 
pp.  227,  228.  To  which  others  may  be  added,  Monroe  v. 
State,  9  Geo.,  85 ;  Priehett  v.  State,  22  Ala.,  39 ;  Franklin 
V.  State,  29  Ala.,  14  ;  Duke  v.  State,  11  Ind.,  657;  State  v. 
Hicks,  27  Mo.,  588  ;  State  v.  Bur  field,  8  Ired.,  344. 

It  will  be  profitable  to  advert  to  the  facts  presented  in 
some  of  these  cases  and  the  precise  point  ruled  or  adjudi- 
cated. 

In  Monroe  v.  State,  the  court,  upon  the  trial  of  the  pris- 
oner for  murder,  refused  to  allow  evidence  of  the  violent 
character  of  the  deceased.  Lumpkin,  J,,  in  the  opinion  of 
the  court,  says:  "It  is  further  argued  that  the  court  erred 
in  rejecting  evidence  which  went  to  show  that  the  deceased 
was  a  violent,  rash  and  bloody-minded  man — reckless  of 
human  life,  etc.  As  a  general  rule,  it  is  true  that  the  slayer 
can  derive  no  advantage  from  the  character  of  the  deceased 
for  violence,  provided  the  killing  took  place  under  such  cir- 
cumstances that  he  did  not  believe  himself  in  danger.     Tet 
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in  cases  of  doubt,  whether  the  homicide  was  perpetrated  in 
malice  or  from  a  principle  of  self-preservation,  it  is  proper 
to  admit  any  testimony  calculated  to  illustrate  to  the  jury 
the  motive  by  which  the  prisoner  was  actuated,  and  in  this 
view  we  think  the  evidence  was  improperly  ruled  out. 
Seasonable  fear,  under  our  Code,  repels  the  conclusion  of 
malice  ;  and  has  not  the  character  of  the  deceased  for  vio- 
lence much  to  do  in  determining  the  reasonableness  or  un^ 
reasonableness  of  the  fear  under  which  the  defendant  claims 
to  have  acted  ?" 

In  PricheU  v.  Slate^  22  Ala.,  39,  the  prisoner  was  indicted 
for  murder.  The  court  held  that  inasmuch  as  defendant 
had  not  been  assaulted,  and  the  killing  of  deceased  by  him 
would  be  murder,  on  the  testimony,  however  bad  might 
have  been  the  character  of  the  deceased,  the  court  below 
properly  excluded  all  evidence  on  that  subject.  Chilton^ 
Ch.  •/'.,  in  the  opinion  of  the  court,  says :  *'  But  however  bad 
or  desperate  the  character  of  the  deceased  may  be,  and  how- 
ever many  threats  such  person  may  have  made,  he  forfeits 
no  right  to  his  life,  until,  by  an  actual  attempt  to  execute 
his  threats,  or  by  some  act  or  demonstration  at  the  time  of 
killing^  taken  in  connection  with  such  character  or  threats, 
he  induces  a  reasonable  belief  on  the  part  of  the  slayer  that 
it  is  necessary  to  deprive  him  of  life  in  order  to  save  his 
own,  or  to  prevent  some  felony  upon  his  person." 

In  Franklin  v.  State^  the  court,  per  Walker^  7!,  says: 
"  Whenever  such  bad  character  on  the  part  of  the  deceased 
thas  illustrates  the  circumstances  attending  a  homicide, 
and  the  circumstances  so  illustrated  tend  to  produce  a  rea- 
sonable belief  of  imminent  danger  in  the  mind  of  the  slayer, 
the  character,  as  mingled  with  the  transaction,  is  a  part  of 

it,  and  is  indispensable  to  its  correct  understanding. 
Ht  *  It  ^  * 

'*  When  the  conduct  of  the  deceased,  although  in  itself 
innocent,  is  such  that,  illustrated  by  his  character,  its  tend- 
ency is  to  excite  a  reasonable  belief  of  imminent  peril,  the 
evidence  ought  to  be  admitted,  and  the  question  of  its  effect 
left  to  the  determination  of  the  jury." 

In  Coon  V.  Siebert^  supra^  Judge  Corningham  said  to  the 
jury:  "You  may  inquire,  too,  whether  the  deceased,  mak- 
ing, as  is  contended,  the  first  assault,  was  bold,  strong  and 
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of  a  violent  and  vindictive  character,  and  the  defendant 
much  weaker  and  of  a  timid  disposition,  and  how  far  their 
power  was  equalized  by  weapons  in  the  hands  of  the  latter. 

«  4lr  «  «  « 

''  In  the  assault  of  a  strong  man  upon  a  boy  or  a  female, 
of  a  powerful  individual  upon  a  weaker  one,  the  necessity 
of  taking  life  in  self-defence,  under  an  ordinary  attack,  will 
be  more  easily  discoverable  than  in  an  attack  by  one  man 
upon  another  under  more  equal  circumstances." 

In  Duke  v.  State^  s^pra^  the  court,  per  Perkins^  /.,  says : 
*' As  a  general  rule,  it  is  tjie  character  of  the  living — thei 
defendant  on  trial  for  the  commission  of  crime,  and  not  of 
the  person  on  whom  the  crime  was  committed  —  that  is  ia 
issue,  and  as  to  which,  therefore,  the  evidence  is  admis- 
sible." 

In  State  v.  Hicks ^  supra^  the  court,  per  Richardson^  J.^ 
says :  '''  If  the  defendant  killed  Mills  under  circumstances 
that  showed  he  did  not  have  reasonable  cause  to  apprehend 
immediate  danger  of  violence  to  himself,  he  cannot  defend 
himself  on  the  ground  of  the  vicious  character  of  the  de- 
ceased, for  the  law  provides  the  same  protec*;ion  to  the  per- 
sons of  all  men,  and  it  is  as  great  a  crime  in  the  eye  of  the 
law  to  kill,  without  cause,  a  bad  man  as  a  good  one." 

In  Wright  v.  State^  supra^  the  prisoner  was  indicted  for 
stabbing  Underwood,  a  free  man  of  color.  Upon  the  trial, 
the  defendant's  counsel  offered  to  prove  that  Underwood, 
the  prosecutor,*  was  a  turbulent,  violent,  saucy  fellow. 
There  was  no  proof  in  that  case  that  he  had  assaulted  the 
prisoner.  The  Supreme  Court,  per  Twrley^  7".,  says:  "The 
second  cause  assigned  as  error,  is  that  the  court  refused  to 
hear  proof  to  show  that  the  prosecutor,  Underwood,  who  is 
a  free  man  of  color,  was  a  turbulent,  insolent,  saucy  fellow. 
We  think  there  was  no  error  in  this  ;  for,  supposing  him  to 
have  been  of  the  character  described,  we  cannot  see  how 
this  would  have  extenuated  the  offence  of  stabbing  him." 

In  State  v.  Tilly ^  supra^  the  prisoner  was  indicted  for  the 
murder  of  one  William  G.  Martin.  There  was  no  evidence 
on  the  trial  show.ing,  or  tending  to  show,  that  the  prisoner 
had  been  assaulted  by  the  deceased,  and  in  this  particular 
the  case  is  identical  with  that  at  bar.  The  prisoner' s  counsel 
proposed  to  inquire  of  one  of  the  witnesses  "whether  the 
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deceased  did  not  bear  the  character  of  being  high  tempered, 
overbearing  and  oppressive  toward  his  overseers  and  ten- 
ants," but  the  question  v^as  objected  to  and  excluded,  and 
the  ruling  sustained.  And  the  same  doctrine  was  affirmed 
in  the  case  of  the  State  v.  Benfleld,  8  Ired.,  344.  The  pris- 
oner was  not  assaulted  by  the  deceased,  nor  was  deceased 
gailty  of  any  acts  of  violence  whatever.  The  counsel  for 
the  prisoner  then  offered  to  prove,  by  a  witness  who  had 
formerly  lived  with  the  deceased,  that  his  general  character 
was  that  of  a  violent,  overbearing  and  quarrelsome  man, 
and  that  such  were  his  domestic  habits.  On  objection  made 
on  the  part  of  the  State,  the  court  rejected  the  evidence. 
This  ruling  was  sustained.  Ruffin^  Ch.  •/'.,  said:  "The 
law  no  more  allows  a  man  of  bad  temper  and  habits  of  vio- 
lence to  be  killed  by  another,  whom  he  is  not  assaulting, 

than  it  does  the  most  peaceful  and  quiet  of  men. 
«  «  «  «  « 

"  No  such  principle  or  decision  is  found  as  that  a  person 

may  kill  another  because,  from  his  former  course  of  life  as 

a  fighter,  he  apprehends  an  assault  upon  him,  though  it  be 

even  a  violent  one. 

«  «  «  «  « 

"  It  is  the  fact  and  not  the  fear  of  an  assault  that  extenu- 
ates the  killing,  upon  the  supposition  that  it  instantly  rouses 
the  resentment  to  an  uncontrollable  pitch."  TuckeWs  Case^ 
in  1  Hawkes,  the  chief  justice  says,  is  the  only  instance  in 
which,  even  in  a  case  of  circumstantial  evidence,  it  was 
allowed. 

In  ^SKafe  V.  Jackson^  supra^  the  pp-isoner  was  indicted  "  for 
feloniously  assaulting  and  shooting  one  Jonathan  Millsap, 
with  intent  to  kill  him."  The  testimony  showed  that  the 
deceased  did  not  assault  or. attempt  to  assault  the  prisoner. 
The  prisoner,  at  a  distance  of  thirty  yards  from  the  deceased, 
shot  him,  the  latter  being  unarmed.  The  court  excluded 
the  evidence.  The  Supreme  Court  sustained  this  ruling. 
Ryland^  J,^  in  the  opinion,  said,  "  As  to  the  character  of  the 
man  shot  (that  is,  Millsap),  for  danger  and  desperation,  it 
was  properly  excluded  from  the  jury.  There  may  be  cases 
where  the  general  character  would  be  proper  evidence  before 
the  jury ;  it  would  explain  the  situation  of  the  parties,  and 
their  acts  and  deeds  at  the  time."     In  Oliver  v.  Staie^  supru^ 
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the  prisoner  was  indicted  for  the  murder  of  William  E. 
Hammond.  The  court  held,  *'that  whether  the  circum- 
stances are  such  as  to  create  a  reasonable  belief,  in  the  mind 
of  the  slayer,  that  a  necessity  exists  for  taking  the  life  of 
another,  is  a  question  for  the  jury,  in  the  solution  of  which 
they  may  consider  the  condition  of  both  parties." 

In  Slate  v.  Hawley^  4  Harring.,  562,  Booths  CJi,  J.^  says : 
*'The  testimony  offered  is  the  general  character  of  the  de- 
ceased as  a  violent  man.  From  the  fact,  that  we  cannot 
find  any  ca^  in  the  books  where  this  evidence  has  been  ad- 
mitted, nor  any  principle  which  would  admit  it,  we  feel 
constrained  to  reject  the  evidence.  We  do  not  see  how  the 
character  of  the  deceased  as  a  quarrelsome  or  fighting  man 
is  in  issue.  The  question  is,  guilty  or  not  guilty  of  murder. 
The  homicide  being  made  out,  it  lies  on  the  defendant  to 
reduce  the  offence  below  the  grade  of  murder,  and  he  must 
do  this  by  evidence  of  facts  and  not  by  the  mere  general  bad 
character  of  the  deceased." 

Commonwealth  v.  Hillard^  2  Gray,  294,  was  a  trial  before 
Chief  Justice  ShaWy  and  Judges  Metcalf  and  Bigelow.  On 
the  trial  of  the  defendant  for  murder,  there  was  evidence* 
tending  to  prove  an  assault  by  the  deceased  upon  the  de- 
fendant, immediately  before  the  striking  of  the  mortal  blow. 
And  the  defendant  offered  in  evidence,  that  the  general 
character  and  habits  of  the  deceased  were  those  of  a  quar- 
relsome, fighting,  vindictive  and  brutal  man  of  great 
strength,  as  a  circumstance  tending  to  show  the  nature  of 
the  provocation  under  which  the  defendant  acted,  and  that 
he  had  reasonable  cause  to  fear  great  bodily  harm.  Clifford, 
objecting,  cited  YorKs  Case^  7  Saw.,  507,  509.  By  the  court : 
*'The  evidence  is  inadmissible.  If  such  evidence  were  ad- 
mitted on  behalf  of  the  prisoner,  it  would  be  competent  for 
the  Commonwealth  to  show  that  the  deceased  was  of  a  mild 
and  peaceable  character.  Such  evidence  is  too  remote  and 
uneertain  to  have  any  legitimate  bearing  on  the  question  at 
issue.  The  provocation  under  which  the  defendant  acted 
must  be  judged  of  by  the  res  gestcB^  and  the  evidence  must 
be  confined  to  the  facts  and  circumstance  attending  the  as- 
sault by  the  deceased  upon  the  defendant." 

In  YorJc^s  Case^  the  counsel  for  the  prisoner  asked  leave 
to  introduce  evidence  to  the  effect  that  the  deceased  was  a 
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'  man  of  notoriously  quarrelsome  and  fighting  habits,  and 
boasted  of  his  powers  as  a  fighter.  This  was  objected  to  as 
irrelevant,  and  the  court  sustained  the  objection.  Chief 
Justice  ShaWj  in  pronouncing  the  opinion  of  the  court,  said  : 
"The  rule  unquestionably  is,  that  the  general  character  of 
neither  party  can  be  shown  in  evidence  on  trials  for  homi- 
cide. The  prisoner  has  the  personal  privilege  of  showing 
his  good  character,  but  unless  he  puts  it  in  issue,  it  is  not 
so.  The  government  cannot  prove  either  quarrelsome  habits 
in  the  prisoner  or  peaceable  habits  in  the  deceased.  There 
is  no  limit  if  we  go  beyond  the  res  gestce. 

«  '«  4(  4c  * 

"The  cases  from  Hawkes,  and  from  Stewart  &  Porter, 
stand  alone,  and  are  not  of  such  authority  as  to  require  us  to 
leave  the  established  course  of  practice.  (See  also  Cowen 
&  Hill^  Notes  to  Phillips  on  Evidence,  764,  note  205.)" 

I  think  these  cases  abundantly  and  satisfactorily  show 
that  the  ruling  upon  the  trial  in  this  case,  excluding  the 
testimony  offered,  was  correct.  Indeed,  I  have  not  met  with 
a  case  where  such  evidence  was  offered  and  insisted  on, 
when  it  did  not  distinctly  appear  that  the  deceased  had  as- 
saulted the  prisoner,  and  when  that  fact  thus  appeared, 
then  ^he  evidence  is  admitted  upon  the  principle  that  it 
tends  to  rebut  the  presumption  of  malice,  or  that  the  kill- 
ing was  in  self-defense,  or  under  the  reasonable  apprehen- 
sion of  great  bodily  }iarm.  But  on  the  facts  proven  in  this 
case,  the  principle  contended  for  has  no  application. 

There  was  no  error  in  the  statement  of  the  judge  to  the 
jury  that  the  law  presumes  malice  from  the  mere  act  of  kill- 
ing, because  the  natural  and  probable  consequences  of  any 
deliberate  act  are  presumed  to  have  been  intended  by  the 
author.  The  judge  had  just  read  the  statutory  definition  of 
murder,  and  the  law  implies  malice  when  the  killing  is  pre- 
meditated or  deliberate.  The  jury  could  not  have  been 
misled  by  this  ii9mark  of  the  judge. 

It  is  claimed  also  on  behalf  of  the  prisoner  that  the  court 
erred  in  its  charge  when  he  said  to  the  jury  :  '^It  is  not  his 
impressions  alone,  but  the  question  is  whether  those  impres- 
sions, at  the  time  he  formed  them,  were  correct.  If  they 
were  correct,  it  is  a  protection.  If  they  were  incorrect,  then 
it  affords  him  no  immunity  or  protection."     It  is  well  to  see 
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in  what  connection  this  language  was  used.  The  judge 
immediately  preceding  and  in  this  connection  had  said: 
'*The  other  principle  of  the  law  is  that  a  man  is  not  bound, 
if  his  life  is  in  imminent  peril  or  danger,  to  await  until  he 
receives  a  fatal  wound,  or  has  some  great  bodily  injury 
inflicted  on  him.  If  he  thinks  his  life  is  in  imminent  peril, 
he  has  a  right  to  act  upon  that  thought  and  take  life  ;  but 
if  he  does  it,  gentlemen,  it  is  at  the  risk  of  a  jury  saying, 
when  all  the  fjicts  were  developed  before  them,  whether  he 
was  justified  in  forming  that  opinion  or  not.  If  you  are  sat- 
isfied from  the  evidence  that  the  circumstances  did  not  war- 
rant the  conclusion  he  arrived  at,  and  that  he  took  life,  it  is 
no  justification  and  you  have  a  right  to  convict."  Then  fol- 
lows the  sentences  objected  to,  already  quoted.  It  is  seen, 
on  an  examination  of  them,  that  they  are  only  an  amplifica- 
tion or  illustration  of -the  previous  remarks.  He  had^lready 
told  them  that  his  justification  did  not  consist  in  the  fact 
that  he  came  to  the  conclusion  that  his  life  was  in  danger 
but  the  jury  must  be  satisfied  that  he  was  justified  in  form- 
ing that  conclusion  from  the  facts  before  him.  And  he, 
therefore,  in  further  illustration,  told  them  that  impressions 
alone  were  not  a  justification,  but  those  impressions  must 
have  facts  for  their  basis ;  such  facts  as  would  warimnt  or 
authorize  him  in  forming  or  entertaining  these  impressions; 
in  other  words,  the  impressions  must  be  correct.*  If  the  im- 
pressions aZo/i^  of  a  criminal,  that  hi^  life  was  in  danger, 
when  such  impressions  were  not  reasonable,  and  have  no 
facts  for  a  foundation,  are  an  immunity  for  taking  life,  it  is 
not  difficult  to  see  that  every  prisoner  will  have  such  an 
impression  ;  if  that  alone  is  an  immunity,  it  will  be  easy  in 
all  cases  to  be  availed  of. 

This  portion  of  the  charge  is  in  conformity  with  the  rules 
as  laid  down  by  Bronson^  /.,  in-  this  court,  in  the  case  of 
Shorter  v.  The  People^  2  Comst.,  193.  The  prisoner  in  that 
case  was  indicted  and  convicted  of  the  crim6  of  murder.  In 
that  case  the  deceased  gave  the  first  blow.  The  deceased 
had  no  weapon,  and  struck  with  his  naked  hands.  The 
prisoner  had  a  knife  with  which  he  infiicted  one  or  more 
mortal  wounds.  And  Judge  Bronson  truly  said :  "  Where 
a  man  is  struck  with  the  naked  hand,  and  he  has  no  reason 
to  apprehend  a  design  to  do  him  any  bodily  harm,  he  must 
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not  return  the  blow  with  a  dangerous  weapon.  After  a  con- 
flict has  commenced  he  must  quit  it,  if  be  can  do  so  in  safety, 
before  he  kills  his  adversary;  and  I  hardly  need  add  that 
if  his  adversary  try  to  escape  he  must  not  pursue  and  give 
him  fatal  blows  with  a  deadly  weapon."  But  upon  the 
precise  point  now  under  consideration, /t^d^'^J^ron^oTi  says •: 
*' Where  one  i^ho  is  withoiut  fault  himself  is  attacked  by 
another  in  such'a  manner,  or  under  such  circumstances,  as 
to  furnish  reasonable  ground  for  apprehending  a  design  to 
take  away  his  life,  or  to  do  him  some  great  bodily  harm, 
and  there  is  reasonable  ground  for  believing  the  danger 
imminent  that  such  design  will  be  accomplished,  I  think  he 
may  safely  act  upon  appearances,  and  kill  the  assailant  if 
that  be  necessary  to  avoid  the  apprehended  danger ;  and 
the  killing  will  be  justifiable,  although  it  may  afterward 
tarn  out  that  the  appearances  were  false,  and  there  was  in 
fact  neither  design  to  do  him  serious  injury  nor  danger  that 
it  would  be  done.  He  must  decide  at  his  peril  upon  the 
force  of  the  circumstances  in  which  he  is  placed,  for  that  is 

a  matter  which  will  be  subject  to  judicial  review. 

«  «  «  «  « 

And  again  he  says :  '^  It  is  not  enough  that  the  party  be- 
lieved himself  in  danger,  unless  the  facts  and  circumstances 
were  such  that  the  jury  can  say  that  he  had  reasonable 
grounds  for  his  belief."  . 

In  the  view  of  the  facts  proven  on  the  trial  of  this  case, 
the  charge  of  the  judge  was  far  more  favorable  to  the  pris- 
oner, than  the  doctrine  enunciated  -by  this  court  in  Short- 
er^s  Cdse^  would  warrant.  Here  the  judge  told  the  jury 
that  the  impressions  alone  were  not  sufficient.  In  Shorter^ s 
CasCy  we  said  it  was  not  enough  that  the  party  even  believed 
he  was  in  danger.  His  justification  must  turn  upon  this: 
were  the  facts  and  circumstances  such,  that  the  jury  would 
say  he  had  reasonable  grounds  for  "his  belief  t  He  must  de- 
cide at  his  peril  upon  the  ff>rce  of  the  circumstances  in 
which  he  is  placed,  for  his  decision  must  be  subject  to  judi- 
cial review.  The  judge,  therefore,  committed  no  error  in 
this  portion  of  his  charge,  and  if  the  portion  of  the  charge 
now  criticised  was  subject  to  exception  everything  objec- 
tionable in  it  was  removed  by  the  judge  charging  as  re- 
quested in  the  third  proposition  of  defendant's  counseL 
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He  certainly  then  explained  what  Tie  understood  by  the 
language  used. 

Notwithstanding  njy  opinion  that  no  injustice  has  been 
done  to  the  prisoner  by  any  of  the  rulings  upon  his  trial  or 
any  proceedings  therein,  I  nevertheless  concur  with  nay 
brethren  that,  under  the  peculiar  circumstances  of  this  case, 
and  in  view  of  the  provisions  of  the  special  statute,  applica- 
ble to  appeals  in  capital  cases  tried  in  the  Tfew  York  Gen- 
eral Sessions,  (Laws  of  1855,  p.  613,  §  3),  the  prisoner  should 
have  another  trial. 


Smith,  J.  The  testimony  in  this  case,  carefully  consid- 
ered, does  not,  in  any  view,  warrant  the  defendant's  assump- 
tion that  the  killing  of  his  wife  was  justifiable  as  a  lawful 
and  necessary  act  of  self-defence.  To  maintain  such  a  claim, 
it  was  essential  to  show:  First,  that  the  defendant  himself 
was  acting  in  nowise  against  the  law,  in  the  encounter 
which  resulted  in  the  homicide;  Second,  that  at  the  time 
of  giving  the  fatal  blow,  he  had  reasonable  ground  to  ap- 
prehend a  design  to  do  him  some  great  personal  injury ; 
and,  Third,  that  he  also  had  reasonable  ground  to  believe 
that  there  was  imminent  danger  of  such  design  being  ac- 
complished. (2  R.  S.,  680,  §  .3,  sub.  2;  The  People  v. 
Shorter^  2  Comst.,  193;  The  People  v.  Sullivan^  3  Seld., 
396.) 

The  defence  failed  in  each  of  these  particulars.  Accord- 
ing to  the  testimony  of  Mary  DriscoU,  the  only  witness  re- 
lied upon  by  the  defendant  to  prove  his  plea  of  self-defence, 
the  defendant  was  the  aggressor  in  the  final  encounter  which 
terminated  in  the  homicide.  His  wife  had  previously  hit 
him  on  the  hands  with  a  poker,  and  had  flung  the  lid  of  an 
iron  kettle  after  him  ^t  the  door.  He  stood  near  the  door 
about  fifteen  minutes  af fer  the  missile  was  thrown,  and  then 
advanced  upon  his  wife  and  struck  her  with  his  fist.  Soon 
afterward  she  pulled  his  chair  from  under  him,  and  he  then 
knocked  her  down  with  a  stick  of  wood,  and  &he  getting 
up,  they  had  a  scuffle,  in  which  he  inflicted  the  wound  of 
which  she  died.  The  deceased  had  no  weapon  after  she 
discharged  the  iron  lid«  and  there  were  no  facts  or  appear- 
ances  justifying  the  belief  that  she  designed  to  do  him  a 
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great  personal  iDJury,  and  that  the  danger  of  the  accom- 
plishment of  stich  design  was  imminent.  If  he  believed  she 
designed  to  attack  him  and  do  him  soch  injury,  he  had  am- 
ple opportunity  to  avoid  the  attack,  and  it  was  his  duty  to 
do  so.  His  right  of  attack,  for  the  purpose  of  defence,  did 
not  arise  until  he  had  done  everything  in  his  power  to 
avoid  its  necessity.     {People  v.  Sullivan^  supra,) 

The  instruction  given  by  the  judge  to  the  jury,  on  the 
subject  of  justifiable  homicide,  was,  therefore,  an  abstract 
proposition,  and  even  if  it  was  erroneous,  it  did  not  preju-. 
dice  the  defendant. 

But  viewing  the  portion  of  the  charge  relating  to  that  sub- 
ject, as  a  whole,  and  not  in  detached  fragments,  it  is  by  no 
means  clear  that  it  was  erroneous.  The  judge  said:  ''A 
man  is  not  bound,  if  his  life  is  in  imminent  peril,  to  wait  till 
he  receives  some  great  bodily  injury.  If  he  thinks  his  life 
is  in  imminent  peril,  he  has  a  right  to  act  upon  that  thought, 
and  take  life ;  but  if  he  does  it,  it  is  at  the  risk  of  a  jury  say- 
ing, when  all  the  facts  are  developed  before  them,  whether 
he  was  justified  in  forming  that  opinion  or  not.  If  the  jury 
are  satisfied  from  the  evidence  that  the  circumstances  did 
not  warrant  the  conclusion  that  he  arrived  at,  and  that  he 
took  life,  it  is  no  justification,  and  they  have  a  right  to  con- 
vict." Thus  far,  the  charge  was  quite  unexceptionable.  • 
The  judge  said  further  (and  this  is  what  is  excepted  to) : 
''It  is  not  his  impressions  alone,  but  the  question  is  whether 
those  impressions  at  the  time  he  formed  them  were  correct. 
If  correct,  they  are  a  protection,  otherwise  not." 

By  fair  construction  the  term  '^correct  impressions"  thus 
used  is  to  be  read  in  the  light  of  the  preceding  portion  of  the 
charge  above  cited,  and  it  means  simply  ''impressions  war- 
ranted by  the  circumstances,"  under  which  the  defendant 
acted  at  the  time  of  the  homicide.  It  would  be  putting  a 
forced  and  narrow  construction  upon  the  charge  to  say  that 
it  was  intended  by  the  court  or  understood  by  the  jury,  to 
exclude  impressions  based  upon  appearances,  which  were 
afterward  shown  to  be  false. 

The  fact  that  there  was  no  evidence  in  support  of  the  plea 
that  the  homicide  was  justifiable,  was  also  a  sufficient  ground 
Cor  rejecting  the  offer  of  the  defendant's  counsel  to  show  that 
the  deceased  was  of  a  quarrelsome,  vindictive  and  brutal 
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disposition.  The  aathorities  cited  by  the  defendant's  conn- 
sel  show  that  testimony  of  that  nature  has  been  received 
only  in  cases  where  the  killing  took  place  under  circum- 
stances that  afforded  the  slayer  reasonable  grounds  to  be- 
lieve himself  in  peril,  and  then  solely  for  the  purpose  of 
illustrating  to  the  jury  the  motive  which  actuated  him. 
(Whart.  Am.  Crim.  Law,  §  641,  4th  ed.;  Whart.  on  Homi- 
cide, p.  249,  and  cases  there  cited.) 

When  the  offer  was  made  in  the  case,  the  witness  Driscoll 
.  had  not  been  examined,  and  after  testimony  was  given  the 
offer  was  not  renewed. 

Beside,  testimony  substantially  of  the  character  of  that 
offered,  was  allowed  to  come  in,  inadvertently  or  otherwise, 
in  the  course  of  the  trial,  so  that  the  defendant  was  not  prej- 
udiced by  the  rejection  of  the  offer. 

But  there  is  another  branch  of  the  case  in  respect  to  which 
I  think  the  court  erred. 

It  became  a  question  upon  the  evidence,  whether  the  hom- 
icide was  perpetrated  with  a  premeditated  design  to  effect 
death,  or  without  such  design  and  in  a  heat  of  passion.  If 
the  former  hypothesis  was  the  true  one  the  homicide  was 
murder,  if  the  latter  it  was  one  of  the  degrees  of  man- 
slaughter. 

•  If  the  nature  of  the  homicidal  act  itself  furnished  pre- 
sumptive evidence  of  a  deadly  intent,  the  jury  was  author- 
ized to  find  that  such  presumption  was  overcome  by  the 
testimony  of  Mary  Driscoll,  provided  they  thought  her  tes- 
timony entitled  to  credit. 

The  only  evidence  of  a  premeditated  design  to  effect  death, 
aside  from  the  criminal  act  itself,  was  the  testimony  of  Ann 
Kennedy  that  she  savy  the  prisoner  at  the  door  rubbing  a 
knife  on  a  board,  and  the  testimony  of  the  little  girl,  the 
daughter  of  the  deceased,  that  when  Lamb  approached  her 
mother,  just  before  he  stabbed  her,  he  said  to  her  '*  I  will 
hang  for  you." 

The  daughter  was  but  eij^ht  years  old  at  the  time  of  the 
trial.  The  witness,  Ann  Kennedy,  was  grossly  intoxicated 
with  liquor  immediately  after  the  killing,  according  to  the 
testimony  of  the  policeman,  O'Day,  a  witness  for  the  prose- 
cution ;   so  much  so  that  the  jury  would  have  been  war- 
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ranted  in  saying  that  she  was  incapable  of  appreciating  or 
recollecting  what  occurred  at  the  time  of  the  homicide. 

Neither  of  these  witnesses  was  corroborated  in  respect  to 
the  foregoing  particulars  of  their  testimony. 

It  appeared  by  the  medical  testimony  introduced  by  the 
prosecution,  that  the  wound  was  on  the  left  side  of  the  neck, 
that  its  depth  was  about  half  the  length  of  the  blade  of  the 
pen-knife  shown*  in  court,  as  the  weapon  used,  and  that  it 
entered  an  artery  which  none  but  a  physician  would  be 
likely  to  find,  except  by  accident.  It  was  thus  very  doubt- 
ful, on  the  whole  evidence,  whether  the  crime  was  of  a  higher 
grade  than  manslaughter. 

On  this  state  of  the  testimony,  the  defendant  gave  evi- 
dence of  his  general  good  character,  and  it  was  not  contra- 
dicted. It  was  an  important  item  of  evidence,  and  the 
defendant  was  entitled  to  the  full  benefit  of  it. 

The  court  charged  the  jury  in  respect  to  it  as  follows : 
^'Good  character,  as  all  judges  have  charged  juries,  is  a 
shield  and  protection  where  it  is  offered  in  doubtful  cases, 
becanse  it  repels  the  presumption  of  guilt,  but  in  a  clear 
case  it  affords  no  protection.  Yet,  it  is  for  you  to  say  how 
far  and  what  degree  of  weight  you  will  give  to  that  testi- 
mony. *  *  *  "If  you  think  it  entitled  to  any  weight, 
you  can  regard  it ;  if  you  do  not  you  can  reject  it." 

In  80  far  as  the  charge  left  it  to  the  discretion  of  \he  jury 
to  utterly  disregard  the  uncontradicted  evidence  of  the  de- 
fendant's good  character  (and  it  seems  to  have  done  so 
unqualifiedly),  it  was  erroneous  and  prejudicial  to  the  de- 
fendant. The  true  rule  is,  that  such  evidence  must,  in  any 
event,  be  considered  by  the  jury,  together  with  the  other 
facts  and  circumstances  of  the  case ;  it  is  not  merely  of  value 
in  doubtful  cases,  but  will,  of  itself,  sometimes  create  a 
doubt  where  none  could  exist  without  it ;  and  if  good  char- 
acter be  proved  to  the  satisfaction  of  the  jury,  it  should  turn 
the  scale  in  favor  of  the  defendant,  even  in  cases  where, 
without  it,  the  whole  evidence  would  slightly  preponderate 
against  him.  {Stephens  v.  The  People^  4  P.  C.  K,  396; 
Cancemi  v.  The  People^  16  N.  Y.,  601  ;  2  Russ.  on  Crimes, 
786,786.) 

This  inaccurate  instruction  was  the  more  damaging  to  the 
defendant  in  consequence  of  some  other  features  of  the 
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charge  relating  to  the  question  whether  the  crime  proved  was 
murder  .or  manslaughter. 

The  judge  read  the  statutes  defining  those  offences,  and 
then  said :  "You  will  perceive,  gentlemen,  that  our  law  has 
made  provision  for  almost  every  circumstance  connected 
with  homicide,  reducing  it  down,  and,  in  point  of  fact,  leav- 
ing it  purely  to  the  discretion  of  the  jury,  where  there  are 
doubts."  At  the  close  of  the  charge,  the  counsel  for  the  de- 
fendant, evidently  apprehensive  that  this  language  would 
be  understood  by  the  jury  as  an  instruction  that  if  they 
were  in  doubt  as  to  the  grade  of  the  offence  proved,  they 
could  convict  of  either  in  their  discretion,  asked  the  court 
to  charge  "that  if  the  jury  have  a  reasonable  doubt  from 
the  evidence  as  to  what  degree  of  guilt  to  convict  of,  it  is 
their  duty  to  convict  of  the  lesser  degree."  In  reply,  the 
court  said  to  the  jury  :  '*That  is  a  matter  purely  for  your 
determination.  If  you  are  not  satisfied  that  he  intended  the 
act,  as  I  said  before,  you  can  find  him  guilty  of  either  of  the 
lesser  degrees."  Now  the  rule  which  the  defendant's  coun- 
sel asked  to  have  submitted  to  the  jury  was  strictly  correct. 
<3  Gray,  463-66  ;  Wharton's  Am.  Crim.  Law,  §  710,  6th  ed.) 
It  would,  perhaps,  be  hypercritical  to  say  that  the  charge 
was  not  intended  to  comply  with  the  request,  but  it  certainly 
lacked  that  degree  of  clearness  and  precision  with  which  it 
is  desirable  that  controlling  rules  of  law  should  be  laid  down 
•to  the  jury,  especially  in  capital  cases. 

Again,  the  judge  charged  the  jury  that  the  law  presumes 
malice  from  the  mere  act  of  killing.  The  proposition  is 
true,  in  the  abstract,  and  is  strictly  applicable  to  a  case 
where  the  killing  is  proved  to  have  been  done  by  the  de- 
fendant, and  nothing  fwrtJier  is  shown  ;  but  where  circum- 
stances of  accident,  necessity,  or  infirmity  appear,  all  the 
evidence  which  the  jury  find  true  is  to  be  considered,  and, 
no  excuse  or  justification  being  shown,  if  the  jury  are  satis- 
fied beyond  a  reasonable  doubt  that  the  homicide  was  per- 
petrated with  malice,  it  is  their  duty  to  return. a  verdict  of 
murder,  otherwise  of  manslaughter.  In  this  case  the  rule 
was  stated  without  its  qualification. 

Lastly,  the  testimony  of  the  little  girl  and  that  of  Ann 
Kennedy,  although  admissible,  were  to  be  received  with 
very  great  caution,  owing  to  the  circutnstances  above  re- 
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verted  to,  yet  their  statements  were  distinctly  presented  by 
the  court  to  the  jury  as  evidence  to  be  considered  in  deter- 
mining whether  the  defendant  acted  with  a  premeditated  de- 
sign to  effect  death,  but  no  instruction  was  given  as  to  the 
unusual  degree  of  caution  with  which  the  testimony  should 
be  scrutinized  and  weighed. 

These  several  features  of  the  charge,  although  perhaps 
not  amounting  to  errors,  for  which  a  new  trial  would  be 
granted  in  ordinary  cases,  were  unfortunately  calculated  to 
confirm  the  wrong  impression  which  the  erroneous  ruling  in 
respect  to.  the  evidence  of  go(5d  character  inevitably  pro- 
duced in  the  minds  of  the  jury. 

Under  the  provisions  of  the  special  statute,  which  gives 
us  a  peculiar  jurisdiction  in  this  case  (Laws  of  1855,  p.  613, 
ch.  587,  §  3),  I  think,  the  defendant  is  entitled  to  a  new  trial. 

I  am,  therefore,  of  opinion  that  the  judgment  of  the  Su- 
preme Court,  setting  aside  the  conviction  and  ordering  a 
new  trial,  should  be  affirmed,  and  that  the  record,  with  the 
judgment  of  this  court,  should  be  remitted  to  the  Court  of 
General  Sessions  pt  the  city  and  county  of  New  York,  to 
proceed  therein. 


MoBGAN,  J.  There  was  evidence,  if  J;he  jury  believed  the 
little  girl,  to*  convict  the  prisoner  of  murder  in  the  first  de- 
gree. If  he  deliberated  and  declared  his  intention  to  kill 
his  wife  and  followed  it  up  with  a  fatal  blow,  he  was  guilty 
of  murder  in  the  first  degree,  according  to  all  the  authorities. 
The  prisoner  had  a  fair  trial  so  far  as  evidence  is  concerned, 
and  the  charge  of  the  judge  was  in  the  main  unexception- 
able. The  objection  as  to  what  he  said  in  relation  to  the 
impressions  of  the  prisoner  as  to  whether  he  or  the  jury  was 
to  estimate  the  magnitude  of  the  danger  which  would  justify' 
himin  killing  his  wife  in  self-defence,  was  quite  foreign  to 
the  case  in  hand,  for  there  was  really  no  evidence  which 
would  have  authorized  the  jury  to  find  that  the  prisoner 
committed  the  act  in  self-defence.  But  I  will  observe  that 
if  the  case  was  one  where  a  question  could  fairly  arise,  the 
jury  are  to  judge  whether  the  prisoner  was  in  such  apparent 
danger  as  to  cause  him  to  believe  it  was  necessary  to  kill 
his  adversary  in  self-defence.     It  is  not  enough  for  the  pris- 
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oner  to  say  he  believed  it ;  he  is  not  even  a  witness  for  any 
such  purpose  ;  but  it  is  for  the  jury  to  determine  whether  or 
not  the  prisoner  had  a  right  to  believe  it.  This  belief  may 
be  founded  only  upon  appearances,  when  there  is  no  real 
foundation  for  such  an  apprehension.  Although  the  judge 
seemed  to  have  been  unfortunate  in  selecting  the  proper  ex- 
pressions to  define  the  rule  of  law  in  this  respect,  I  think 
his  charge  is  not  liable  to  be  misinterpreted  by  the  jury  to 
the  prejudice  of  the  prisoner.  Indeed,  I  cannot,  as  I  have 
already  observed,  see  any  evidence  upon  which  such  a  ques- 
tion could  fairly  arise.  And  as  such  a  question  could  not 
arise  upon  any  theory  of  the  evidence,  it  was  not  material 
to  go  back  and  inquire  what  had  been  the  charaeter  of  Mrs. 
Lamb,  except  so  far  as  to  show  that  she  was  quarrelsome 
and  abusive  toward  her  husband  on  this  particular  occasion. 
The  judge  was  sufficiently  liberal  toward  the  prisoner  in  the 
reception  of  this  species  of  evidence. 

But  in  my  opinion  the  charge  was  calculated  to  mislead 
the  jury  in  respect  to  the  crime  of  which  the  jury  might 
have  convicted  the  prisoner  upon  the  evid^nce. 

While  there  was  no  ground  for  believing  that  the  prisoner 
did  the  act  in,  self-defence,  the  jury  might  have  convicted 
him  of  murder  in  the  second  degree,  or  perhaps  man- 
slaughter in  the  third  degree.  This  would  depend  upon  the 
view  the  jury  took  of  the  evidence.  The  witnesses  who 
witnessed  the  transaction  were  of  very  doubtful  character, 
and  their  testimony  is  quite  contradictory  and  irreconcil- 
able as  to  what  took  place  immediately  preceding  the  fatal 
blow.  It  would  appear  that  not  only  the  witnesses  who  saw 
the  transaction,  but  both  the  prisoner  and  his  victim,  were 
more  or  less  intoxicated.  The  jury  might  believe  and  could 
hardly  doubt  that  the  prisoner  formed  a  design  to  kill  bis 
*wife,  if  they  credited  the  testimony  of  the  little  girl ;  or 
they  might  have  come  to  the  same  conclusion  upon  the  testi- 
mony of  the  other  witnesses.  They  might,  however,  have 
believed,  upon  the  whole  case,  that  the  prisoner,  in  a  state 
of  intoxication,  while  in  a  fierce  scuffle  with  his  wifia,  who 
was  a  strong,  powerful  woman,  struck  the  fatal  blow  in  a 
paroxysm  of  anger  growing  out  of  the  excitement  of  the  oc- 
oasion,  without  any  previous  intention  to  take  her  life  ;  or 
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])erhapB  that  he  did  not  intend  to  kill  her  when  he  stabbed 
her  with  his  pocket-knife. 

Under  the  statnte  of  this  State,  as  amended  in  1862,  2  B. 
S.,  66 ;  Laws  of  1862,  p.  368,  the  prisoner  might  have  been 
convicted  of  mnrder  in  the  first  or  second  degree,  or  of  man- 
slanghter  in  the  third  degree,  depending  upon  the  facts  or 
circumstances  as  they  should  be  found  to  exist  at  the  time 
of  the  homicide. 

The  amendment,  dividing  the  crime  of  murder  into  two 
d^rees,  must  be  construed  in  l^uch  a  way  as  to  give  effect 
to  the  intention  x)f  the  legislature,  even  if 'it  requires  a.  modi- 
fication of  the  rules  of  law  which  have  been  established  by 
the  decisions  of  the  court,  to  define  what  constitutes  mur- 
der within  the  meaning  of  the  statute;  before  the  amend- 
ment. In  The  People  v.  Clark.  3  Seld.,  389,  the  charge  of 
the  judge  was,  ^' that  if  the  jury  believed  that  the  killing 
wae  produced  by  the  prisoner  with  an  intention  to  kill, 
Chough  that  intention  was  formed  at  the  instant  of  striking 
the  fatal  blow,  it  was  murder.  Johnson^  •/!,  in  delivering 
the  opinion  of  the  court,  observed,  that  '^it  is  enough  that 
the  intention  precedes  the  act,  although  that  follows  in- 
stantly."    (P.  394.) 

Judges,  who  were  in  the  habit  of  presiding  upon  criminal 
trials,  have  had  occasion  to  regret  the  existence  of  such  a 
rigid  rule  of  construction,  which  not  unfrequently  induced 
the  jury  to  acquit  the  prisoner  altogether  rather  than  to 
convict  the  prisoner  of  a  capital  offence.  Where  there  is 
no  premeditation,  as  that  term  is  usually  understood  in  com- 
mon parlance,  and  where  there  are  extenuating  circum- 
stances which  satisfy  the  jury  that  the  prisoner,  if  he  had 
taken  a  moment's  time  for  deliberation,  would  not  have 
committed  the  act,  the  law  now,  as  I  understand  it,  will  au- 
thorize the  jury  to  convict  the  prisoner  of  murder  in  the 
second  degree.  Doubtless  it  is  utterly  impracticable  to  defifie 
with  exactness  the  distinction  between  murder  in  the  first 
and  second  degrees,  as  much  must  be  left  to  the  discretion 
and  goods  sense  of  the  jury.  Whatever  technical  rules 
courts  may  lay  down,  jurors  will  make  a  distinction  in  cases 
of  homicide  between  those  that  are  perpetrated  in  a  par- 
oxysm of  anger  arising  out  of  the  circumstances  of  the  oc- 
casion, when  the  intention  accompanies  the  act,  and  does 
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not,  in  the  common  acceptation  of  the  word,  precede  it.  It  is 
not  strictly  true  that  an  intention  which  arises  in  a  paroxysm 
of  anger  and  accompanies  the  fatal  blow,  can  be  said  to  have 
been  formed  upon  deliberation.  Deliberation  requires  time, 
and  whether  the  time  is  long  enough  to  make  the  act  one  of 
deliberation,  should  be  left  to  the  jury,  under  instructions 
that  they  may  find  the  prisoner  guilty  in  the  tirs*i  or  second 
degree,  depending  upon  the  view  they  take  of  the  prisoner's 
state  of  mind  at  the  time  of  the  homicide. 

It  may  not  be  thought  ina  j)propriate  to  call  to  our  aid  the 
decisions' of  the  courts  of  other  States,  in  which  the  critoe  of 
murder  is  divided  into  two  degrees  by  substantially  the  same 
language  as  is  used  in  the  amendment  of  1862  to  define  that 
crime  in  this  State.  In  Virginia,  by  1st  Revised  Code, 
p.  116,  the  legislature  enumerated  particular  cases  which 
constituted  murder  in  the  first  degree^  including  also  toil- 
fvZ^  deliberate^  or  premeditated  MUing ;  and  then  declares 
that  ''all  other  kinds  of  murder  shall  be  deemed  murder  in 
the  second  degree." 

In  Jones*  Ca^e  (1  Leigh,  598),  the  distinction  between 
murder  in  the  first  and  second  degrees  was  noticed.  To  con- 
stitute murder  in  the  first  degree,  the  judge  thought  proof 
must  be  adduced  to  satisfy  the  mind  that  the  death  of  the 
party  slain  was  the  ultimate  result  which  the  concurring 
will,  deliberation  and  premeditation  of  the  party  accused 
sought.  (P.  611.)  In  that  case  the  prisoner  was  adjudged 
guilty  of  murder  in  the  first  degree,  because  he'  employed 
his  time,  not  in  hasty,  but  in  deliberate  preparation  to  exe- 
cute the  purpose  he  had  avowed  of  shedding  the  blood  of 
the  deceased.  (P.  313.)  In  Whitford  v.  The  Convnuyn- 
wealthy  6  Rand.,  726,  the  court  say:  "There  are  many  in- 
stances in  which  the  act  would  not  be  considered  so  wilful, 
deliberate  and  premeditated  as  to  make  it  murder  in  the 
fifst  degree,  yet  it  would  be  murder  at  common  law,  and 
therefore,  by  the  statute,  would  be  considered  as  murder  in 
the  second  degree." 

In  HilVs  CasCy  2  Gratt.,  594,  the  court  held  that,  under 
the  statute  of  Virginia,  "every  homicide  is  prima  facie 
murder  in  the  second  degree  ;  and,  in  order  to  elevate  the 
offence  to  murder  in  the  first  degree,  the  burden  is  ca,st  upon 
the  commonwealth  to  bring  it  by  proof,  either  within  the 


The  People  v.  IjAmb.  447 

specified  class  of  cases,  such  as  killing  by  poison,  or  by  ly- 
ing in  wait,  etc.,  enumerated  in  the  statute  or  within  the 
general  class  of  wilful,  deliberate  or  premeditated  killing. 
And,  ''  on  the  other  hand,  in  order  to  reduce  the  offence  from 
murder  in  the  second  degree  to  manslaughter,  the  burden  is 
cast  upon  the  accused."    (P.  598.) 

In  Tennessee  the  same  distinction  exists  between  murder 
in  thafir^t  and  second  degrees  ;  and  it  has  been  decided  in 
that  State  that  the  statute  makes  the  nature  and  essence  of 
the  crime  to  depend  on  the  peculiar  state  or  condition  of  the 
criminal's  mind  at  the  time,  and  with  reference  to  the  act 
done  ;  and,  in  ttiis  view,  drunkenness  may  be  a  proper  sub- 
ject for  the  consideration  of  the  jury,  not  to  excuse  or  mit- 
igate the  offence,  but  to  show  it  was  not  committed;  that 
the  chief  ingredient  of  the  offence  of  murder  in  the  first  de- 
gree consists  in  a  deliberately  formed  design  to  take  life ; 
that,  ^'though  voluntary  drunkenness  cannot  excuse  from 
the  commission  of  crime,  yet  when,  as  upon  a  charge  of  mul^ 
der,  the  material  question  is,  whether  the  act  was  premeditat- 
ed, or  done  only  with  sudden  heat  and  impulse,  the  fact  of  the 
party  being  intoxicated  has  been  held  to  be  a  circumstance 
proper  to  be  taken  under  consideration."  (Id.,  p.  142,  citing 
77ie  King  v.  Orindly^  1  RusSell  on  Crimes,  83 ;  to  which  I 
will  add,  8  Greenleaf  on  Ev.,  §  148 ;  Reg.  v.  Cruine^  8 
C.  &  P.,  546,  Pattison,  J.;  and  State  v.  M.  Coats ^  1  Spears, 
384.) 

In  Mitchell  Y.  TlieState^  5  Yerg.,  340,  the  judge,  on  the  trial, 
told  the  jury  that  "the  fact  of  killing  being  proved,  the  law 
presumed  that  it  was  malicious,  and  that  it  was  incumbent 
on  the  defendant  to  show  by  proof,  matter  in  alleviation,  or 
that  it  was  a  less  offence  than  murder."  This  instruction 
not  complained  of.  But  the  judge  omitted  to  state  to  the 
jury  the  distinction  between  murder  in  the  first  degree  and 
murder  in  the  second  degree.  (P.  342.)  Catron^  Ch.  /., 
thought,  although  the  judge  in  strictness  ought  to  have  ex- 
plained the  distinction,  that  his  omission  to  do  so  was  not 
error.  Oreen^  /.,  admitted  that  the  charge  was  correct,  so 
far  as  it  goes  ;  but  it  was  his  opinion  that  under  the  statute 
the  court  ought  to  have  particularly  explained  the  difference 
to  the  jury ;  and,  because  it  was  not  done,  he  concurred  in 
reversing  the  judgment.     And  in  that  opinion  was  Pecky  J.j 
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who  observed,  that  in  all  cases  of  murder,  *'  the  attention 
of  the  jary  should  be  called  to  tbis^ery  material  distinction 
arising  on  the  character  of  malice  with  which  the  act  was 
accompanied." 

In  Dale  v.  The  State^  10  Yerg.,  651,  the  court  defined  the 
distinction  betwee  the  two  degrees  of  murder  substantially 
the  same  as  it  was  announced  in  the  Virginia  cases.  And 
to  the  same  purport  are  the  decisions  in  Pennsylvania,*  where 
the  statute  makes  the  same  distinction  between  murder  in 
the  first  and  second  degrees. 

Thompson^  J,^  in  Kelly  v.  The  Commonwealth^  1  GFrant's 
Cases,  492,  says:  ''More  is  necessary  than  a  blow  with  an 
instrument  likely  to  kill,  to  constitute  murder  in  the  first 
degree ;  there  must  be  intention^  deliberation  and  premedi- 
tation found ;  and  the  instrument  is  evidence  on  this  point 
If  this  do  not  appear, .the  use  of  the  instrument  in  a  sudden 
quarrel,  although  likely  to  kill,  and  killing  ensues,  leaves 
4^e  grade  of  th^  crime  in  the  second  degree." 

In  my  opinion,  our  statute,  as  amended  in  1862,  requires 
the  courts  of  this  State  to  adopt  a  construction  ^n  accord- 
ance with  the  uniform  decisions  in  those  States  where  the 
oflPence  is  described  in  similar  language,  and  by  equivalent 
terms. 

In  the  case  at  bar,  the  judge  charged  the  jury,  that  if 
th^y  believed  from  the  evidence  the  prisoner  "intended  to 
take  the  life  of  the  deceased,"  their  verdict  should  be  that 
of  murder  ;  but  if  they  believed  ''  he  did  not  intend  to  take 
her  life,"  they  might  convict  him  of  either  murder  in  the 
second  degree,  or  of  some  of  the  degrees  of  manslaughter." 

Instead  of  mitigating  the  crime  of  murder  by  redu- 
cing one  species  of  it  to  murder  in  the  second  degree,  the 
charge  in  effect  raises  the  crime  of  manslaughter  to  murder 
in  the  second  degree.  If  the  prisoner  did  not  intend  to  take 
life,  he  was  not  guilty  of  murder  in  either  degree,  but  only 
of  manslaughter ;  for  I  suppose  it  will  be  admitted  that 
there  must  be  an  intention  to  take  the  life  of  the  deceased 
in  this  class  of  cases  to  constitute  murder  in  the  second 
degree. 

In  my  opinion  the  judge  erred  in  his  charge  on  this  point, 
and  failed  to  point  out  the  correct  distinction  between  mur- 
der in  the  first  and  murder  in  the  second  degree.     I  have 


The  People  v.  Lamb.  449 

already  referred  to  the  authorities  which  point  oat  the  dif- 
ference ;  and  I  think  it  was  the  duty  of  the  judge  to  instruct 
the  jury,  that  to  constitute  murder  in  the  first  degree,  they 
must  find,  not  only  that  the  prisoner  designed  to  kill  his 
victim,  but  that  it  was  a  premeditated  design,  and  that,  if 
there  was  no  premeditation,  the  offence  was,  by  our  statute, 
reduced  to  the  crime  of  murder  in  the  second  degree.  A 
charge,  that  a  design  to  take  life  constitutes  murder  in  the 
first  degree,  is  not  the  statutory  definition  of  murder  in  the 
first  degree ;  but  the  adoption  of  a  technical  rule  in  place  of 
it,  founded  upon  some  extreme  case  in  the  court,  the  doc- 
trine of  which  it  was  the  design  of  the  legislature  to  modify 
by  the  amendment  of  1862.  It  is  the  duty  of  the  judge  to 
give  the  prisoner  the  benefit  of  this  modification,  without 
undertaking  to  ignore  it  by  a  charge  which  leaves  the  jury 
no  discretion,  but  requires  them  to  find  the  prisoner  guilty 
of  murder  in  the  first  degree,  or  of  manslaughter. 

Although  we  may  think  the  case  was  one  which  would 
justify  the  verdict  of  murder  in  the  first  degree,  we  cannot 
say  that  the  jury  might  not  have  taken  a  diflferent  view  of 
it,  one  which  would  have  led  to  a  verdict  of  murder  in  the 
second  degree,  under  proper  instructions.  For  this  reason, 
I  think  the  judgment  should  be  affirmed,  and  a  new  trial 
granted. 

A  majority  of  the  court  affirm,  but  upon  different  grounds. 

Judgment  affirmed. 
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COURT   OF   APPEALS, 

New  York,  1864. 


HOOHREITER  V.    ThE  PeOPLE. 

The  prisoner  was  indicte<l  for  killing  Leonard  Gemder,  and  convicted  of  murder  in 
the  second  degree. 

It  was  shown  on  the  trial,  that  after  his  arrest  the  prisoner  was  taken  to  No.  14S 
Essex  street,  in  the  city  of  New  York,  where  was  met  one  Eng^er,  and  the 
district  attorney  asked  a  witness,  nnder  objection,  "  What  did  Enger  say  and 
do  in  the  presence  of  the  prisoner  ? "  ■  When  the  question  was  answered  the 
district  attorney  put  the  following :  "  Did  Enger  make  any  motion,  and  if  so, 
what  ?"  which  was  objected  to,  and  the  witness  was  allowed  to  answer. 

The  grounds  of  the  objections  were,  first,  it  was  evidence  of  the  declaration  of  a 
third  person  immediately  after  the  occurrence  in  the  presence  of  the  prisoner, 
that  the  prisoner  was  the  person  who  stabbed  the  deceased ;  second,  it  was  evi- 
dence of  an  act  or  motion  of  such  third  person,  at  the  same  time,  to  wit,  that  he 
threw  up  his  arms. 

HtHdf  that  the  questions  were  admissible.  It  is  competent  for  the  prosecution  to 
show  what  was  said  in  the  presence  of  the  prisoner,  and  the  inference  is,  in  the 
absence  of  any  circumstance  tending  to  raise  a  contrary  presumption,  that  what 
was  said  in  the  prisoner's  presence  was  also  said  in  his  hearing. 

Held,  also,  that  an  act  of  a  third  person  done  in  the  presence  of  a  prisoner,  is  equally 
admissible  as  a  declaration  made  in  his  presence,  provided  the  nature  of  the  act 
may  be  supposed  likely  to  shed  some  light  upon  the  nature  of  the  offence,  or  the 
guilt  of  the  prisoner. 

Da  VIES,  J.  The  plaintiff  in  error,  was  indicted  in  the 
New  York  Oyer  and  Terminer,  for  the  killing  of  one  Leon- 
ard Gemder,  and  convicted  of  the  crime  of  murder  in  the 
second  degree.  Upon  the  trial  one  Lenin,  a  policeman,  tes- 
tified that  he  arrested  the  prisoner  and  his  son  in  the  street, 
and  took  them  to  148  Essex  street,  in  the  city  of  New  York, 
where  the  deceased  then  was,  but,  he  was  too  far  gone  to 
recognize  any  one.  At  that  place  they  met  one  Enger,  who 
was  a  witness  on  the  trial,  and  the  district  attorney  asked 
Lenin  this  question,  "What  did  Enger  say  and  do  in  the 
presence  of  the  prisoner  \ "  The  prisoner's  counsel  objected 
to  the  question,  and  the  court  overruled  the  objection,  and 
allowed  the  question  to  be  answered,  and  the  prisoner's 
counsel  excepted.  After  the  question  was  answered,  the 
district  attorney  put  to  the  witness  this  question,  "Did  En- 
ger make  any  motion,  and  if  so,  what?"    The  prisoner's 
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counsel  objected  to  this  question,  and  the  court  overruled 
the  objection,  and  the  counsel  excepted.     The  witness  an- 
swered that  he  threw  up  his  hands.    No  ground  of  objection 
is  stated  to  either  questions  in  the  bill  of  excepl!ions,  and 
the  counsel  for  the  prisoner  contends  on  the  argument  that 
he  was  now  at  liberty  to  assume  any  ground  of  objection  ; 
and  he  now  argues  that  the  first  question  was  objectionable 
on  the  ground  that  it  did  not  limit  the  inquiry  as  to  what 
was  said  and  done  in  the  hearing  of  the  prisoner.     It  is  to 
be  observed  that  the  question  called  for  not  only  what  was 
said  in  the  presence  of  the  prisoner  but  what  was  done  in 
his  presence.     I  do  not  understand  the  prisoner's  counsel 
now  to  argue  that  it  was  not  legitimate  to  prove  what  Enger 
did  in  the  presence  of  the  prisoner,  but  he  contends  that  by 
possibility  what  was  said  in  his  presence  might  not  have 
been  said  in  his  hearing.     A  portion  of  this  question,  that 
is,  what  was  done  in  the  prisoner's  presence,  it  is  not  ques- 
tioned, was  legal  and  proper,  and  if  the  other  portion,  what 
was  said  in  the  prisoner's  presence,  was  objectionable  on  the 
ground  that  it  was  not  said  in  his  hearing,  that  objection 
should  have  been  pointed  out  upon  the  trial.     The  exception 
is  to  the  question,  what  was  said  and  done  by  Enger  in  the 
presence  of  the  prisoner  —  covering,  therefore,  both  branches 
of  the  inquiry.     The  latter  portion  is  conceded  to  be  legiti- 
mate, and  the  former  portion  is  also  conceded  to  be  proper 
if  it  had  appeared  that  what  was  said  was  said  in  the  hear- 
ing of  the  prisoner.     This  objection,  to  have  availed  the  pris- 
oner, should  have  been  specifically  pointed  out  on  the  trial, 
and  as  the  exception  covers  clearly  what  was  a  legitimate 
inquiry,  it  cannot  be  questioned.     But  it  may  well  be  ques- 
tioned, whether  the  whole  inquiry  does  not  clearly  indicate 
that  it  pointed  to  what  was  said  in  the  hearing  of  the  pris- 
oner.    He  was  there  present,  and  any  inference  would  be, 
in    the  absence  of  any  countervailing  circumstance,  both 
from  the  question  and  the  answer  that   the  conversation 
inquired  about  and  detailed  were  in  the  hearing  of  the  pris- 
oner.    In  Rex  V.  Barflett^  7  Carr.  &  P.,  832,  Greaves,  for 
the  prosecution,  was  proceeding  to  detail  the  anticipated 
proof  on  the  trial,  and  stated  that  a  portion  of  such  proof 
consists  of  what  the  wife  of  the  prisoner  said  in  his  presence, 
and  the  same  was  objected  to,  and  Bolland,  Baron,  said  he 
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had  no  doubt  the  evidence  was  admissible.  I  have  no  doubt 
that  it  was  competent  for  the  district  attorney  to  show  what 
was  sai4  in  the  presence  of  the  prisoner,  and  the  inference 
is  irresistible,  in  the  absence  of  any  circumstance  tending  to 
raise  a  contrary  presumption,  that  what  was  said  in  the 
prisoner's  presence  was  also  said  in  his  hearing.  If  it  was 
not,  it  was  competent  for  the  prisoner  to  rebut  the  legiti- 
mate inference  that  he  was  so  circumstanced  that  he  did  not, 
or  could  not  have  heard  what  was  said. 

The  general  objection  to  the  question  was  properly  over- 
ruled. 

The  second  question  was  proper  enough  in  itself,  for  it 
might  have  elicited  an  answer  tending  to  show  the  guilt  of 
the  prisoner.  The  answer  indicates  clearly  that  it  produced 
no  harm  to  the  prisoner,  as  the  act  of  Enger  in  throwing  up 
his  hands  was  entirely  immaterial  and  of  no  significance 
whatever.  As  the  objections  to  these  two  questions  are  the 
only  ground  relied  upon  by  the  counsel  for  the  prisoner,  to 
procure  a  reversal  of  the  judgment  of  affirmance  of  the  con- 
viction of  the  plaintiff  in  error,  and  as  we  have  seen  that 
both  objections  are  untenable,  it  follows  that  the  judgment 
of  the  Supreme  Court  must  be  in  all  things  affirmed. 


HoGEBOOM,  J.  The  plaintiff  in  error  was  tried  and  con- 
victed of  murder  in  the  second  degree  in  the  New  York 
Oyer  and  Terminer,  in  January,  1861.  He  brings  a  writ  of 
error  to  reverse  the  judgment  there  rendered,  and  alleges 
that  evidence  was  improperly  received  at  the  trial,  in  two 
particulars  :  first,  evidence  of  the  declaration  of  a  third  per- 
son (Enger)  immediately  after  the  occurrence  in  the  pres- 
ence of  the  prisoner,  to  wit,  that  the  prisoner  was  the  person 
who  stabbed  the  deceased ;  second,  evidence  of  an  act  or 
motion  of  such  person  under  like  circumstances,  to  wit, 
that  Enger  threw  up  his  arms. 

This  evidence  was  admitted  in  reply  to  the  two  fol- 
lowing questions :  1.  What  did  Enger  say  and  do  in  the 
presence  of  the  prisoner?  2.  Did  Enger  tnake  any  motion, 
^nd  if  so,  what  ? 

I  think  neither  of  the  exceptions  are  well  taken. 

It  is  supposed  the  first  question  was  admissible,  because 
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it  did  not  inquire  in  terms^  upon  the  face  of  the  question, 
as  to  a  declaration  made  in  the  hearing  as  well  as  in  the 
presence  of  the  prisoner.  The  answer  is,  that  if  in  the  pres- 
ence of  the  prisoner  it  is  presumed  to  have  been  in  his  hear- 
ing also.  The  former,  in  the  absence  of  evidence  to  the 
contrary,  implies  the  latter.  If  there  were  any  doubt  about 
it  on  the  facts  appearing  in  the  case,  the  counsel  for  the 
prisoner  should  have  objected  on  that  ground,  or  asked  the 
court  for  permission  to  make  the  fact  explicit  by  evidence 
one  way  or  the  other,  and  the  court  would  unquestionably 
have  allowed  such  examination,  or  required  the  question  to 
cover  such  ground.  But  the  objection  to  the  question  was 
general,  leaving  naturally  the  impression  upon  the  mind  of 
the  court  that  it  was  the  declaration  itself,  and  not  the  cir- 
cumstances under  which^it  was  made,  which  constituted  the 
point  of  the  objection. 

The  case  of  Ward  v.  The  People,  3  Hill,  395,  is  not  in 
point  to  support  the  validity  of  this  objection.  There  a 
question,  the  competency  of  which  was  neither  urged  nor 
objected  to  except  on  general  grounds,  was -excluded  at  the 
trial,  and  the  court  of  review,  sustaining  the  decision  of  the 
court  below,  said  "any  objection  may  be  urged  to  it  here 
that  could  have  been  taken  at  the  trial.'"  In  other  words, 
a  party  offering  evidence  which  is  excluded  must,  on  ap- 
peal, be  able  to  show  that  there  is  no  just  ground  for  its 
exclusion.  Here  the  evidence  was  admitted,  and  the  gen- 
era], objection  overruled,  and  properly :  first,  because  in  any 
aspect  of  the  case  the  question  was  admissible,  as  by  neces- 
sary implication  embracing  the  fact  supposed  to  be  omitted ; 
and,  secondly,  because  if  the  question  were  objectionable, 
it  was  so  only  in  a  partial  and  circumstantial  sense,  which 
the  generality  of  the  objection  tended  to  conceal  rather  than 
disclose. 

The  other  exception  is  equally  untenable.  I  do  not  know 
why  an  act  of  a  third  person  done  in  the  presence  of  the 
prisoner,  is  not  equally  admissible,  as  a  d'Cclaration  mad^e 
in  his  presence,  provided  the  nature  of  the  act  may  be  sup- 
posed likely  to  have  shed  some  light  upon  the  nature  of  the 
offence,  or  the  guilt  of  the  person.  To  either,  or  both,  the 
prisoner  .would  have  an  opportunity  to  furnish  an  explana- 
tion if  he  desired.     In  this  case  the  court  was  at  liberty  to 
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presume  an  objection  made  before  the  question  was  answereil, 
that  the  answer  might  furnish  pertinent  evidence  in  the 
case,  and  although  the  answer  actually  given,  to  wit :  that 
he  (the  third  person)  threw  up  his  arms,  does  not  seem  to 
shed  much  light  on  the  case,  it  was  not  subsequently  ob- 
jected to,  nor  asked  to  be  stricken  out,  and  it  could  not 
possibly  have  operated  to  the  legal  prejudice  of  the  pris- 
oner. 

MuLLiN,  J.,  dissented,  and  read  an  opinion  in  favor  of 
reversal.    All  the  other  judges  being  for  affirmance, 

Judgment  affirmed. 


COUET  OF  APPEALS. 

New  York,  1S64. 


Criohton  V.  The  People. 

The  defendant  was  indicted  under  the  Laws  of  1846,  chapter  260,  §  2. 

The  first  count  oi  the  indictment  charged  that  the  defendant,  on  the  22d  of  June, 
1861,  at  th«  town  of  Oswegatchie,  in  the  county  of  St.  Lawrence,  did  then  and 
there  advise  and  attempt  to  procure,  and  did  procure,  one  Elizabeth  Dixon  to 
take  certain  medicines,  drugs  and  substances,  viz. :  certain  pills  known  as  "  Dr. 
James  Clark's  Female  Pills,''  with  intent,  etc.  The  second  coont  charged  "  that 
heretofore,  to  wit,  at  the  time  and  place  aforesaid,  one  Elizabeth  Dixon,  s£e  be- 
ing such  pregnant  woman  as  aforesaid,  did  advise  and  procure  her,  the  said 
Elizabeth,  then  and  there  to  take  certain  drugs,  medicines,  substances  or  pills, 
to  the  jurors  aforesaid  unknown." 

Held,  that  time  and  place  must  be  attached  to  every  material  fact  averred.  That 
the  time  and  place  of  advising  and  procuring  are  stated,  as  will  be  seen  by 
reading  the  count,  omitting  the  adjunctive  and  parenthetic  clauses  showing  the 
condition  of  the  woman.  It  would  then  read :  "  heretofore,  to  wit,  at  the  time 
and  place  aforesaid  (that  is,  at  Oswegatchie,  on  the  22d  of  June,  1861),  G^eorge 
Crichton  did  advise  and  procure  her,  the  said  Elizabeth  Dixon,  then  and  there 
to  take,"  etc. 

Held,  that  the  evidence  was  ample  to  submit  to  the  jury  the  question  whether  the 
particular  medicine  described  was  recommended  by  the  prisoner,  and  upon  thia 
point  their  finding  is  against  the  prisoner  and  decisive. 

Myers  &  Magone,  for  the  prisoner. 

-B.  IT.  Yary^  district  attorney,  for  the  people. 
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Ingbaham,  J.  There  was  no  error  in  excluding  the 
inquiry  put  to  Lytle  as  to  his  connection  with  Elizabeth 
Dixon.  It  was  immaterial  whether  any  other  person  had 
connection  with  her  or  not.  The  offence  charged  was  the 
advising  means  to  produce  an  abortion,  and  would  have 
been  the  same  whether  the  prisoner  or  Lytle  was  the  father 
of  the  child. 

The  main  question  in  the  case  is  whether  the  court  erred 
in  refusing  to  strike  out  the  second  count  in  the  indictment, 
and,  if  such  refusal  was  erroneous,  whether  the  verdict  can 
be  sustained  notwithstanding  such  refusal. 

The  objection  to  the  second  count  is  that  there  is  no  tim^ 
or  place  averred  at  which  the  offence  is  charged  to  have  been 
committed,  so  as  to  show  that  it  was  within  the  jurisdiction 
of  the  court.  This  count  charges  that  at  a  certain  time  and 
place  the  said  Elizabeth  Dixon  was  pregnant,  and  that  the 
defendant,  with  intent  to  cause  and  produce  her  miscarriage, 
did  advise  and  procure  her,  then  and  there,  to  take,  &c. 
The  objection  to  this  count  is  that  the  words  "then  and 
there"  should  have  been  inserted  prior  to  the  allegation  of 
advice  and  procurement,  and  not  as  to  the  taking  and  use 
of  the  medicines.  The  ordinary  interpretation  of  this  count 
would  be  that  the  advice  was  given  at  the  time  when  Eliza- 
beth was  averred  to  be  there,  and  when  it  was  averred  that 
she  was  to  take  the  medicine  advised  and  procured  to  be 
taken.  It  was  all  in  the  same  tense,  and  related  to  the  same 
moment  of  time.  The  charge  was  that  she  was  then  preg- 
nant ;  that  the  prisoner  advised  and  procured  her  then  and 
there  (that  is,  at  the  time  before  liientioned,  viz.,  when  she 
was  there  pregnant),  to  ta&e  the  medicines.  All  the  acts 
charged  relate  to  the  same  time,  and  the  application  of  the 
rule  that  certainty  to  a  common  intent  is  sufficient,  would 
be  enough  to  sustain  this  count. 

But,  conceding  that  the  second  count  was  defective,  that 
would  not  be  fatal  if  the  first  count  was  good.  {People  v. 
Wiley,  3  Hill,  194;  Kane  v.  The  People,  8  Wend.,  210; 
The  People  v.  Oilkinson,  4  Parker,  26-29.) 

The  first  count  is  conceded  by  the  prisoner's  counsel  to  be 
good,  but  he  contends  that  the  evidence  could  not  apply  to 
it.  The  averment  is,  that  the  prisoner  advised  Elizabeth 
Dixon  to  take  certain  medicines,  drugs  and  substances,  to 
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wit,  certain  pills,  known  as  Dr.  James  Clark's  Female  Pills, 
and  the  evidence  was  that  he  bought  a  bottle  of  Dr.  Clark' » 
female  pills,  and  told  her  to  take  them,  etc. 

There  can  be  no  doubt  if  the  nature  of  the  medicines  had 
not  been  stated  under  a  mdelicit  the  charge  would  have 
been  amply  suflSicient  and  the  evidence  would  have  sustained 
it.  It  has  been  held  that  whatever  is  not  necessary  to  con- 
stitute the  offence,  may  be  treated  as  surplusage. 

This  is  particularly  the  case  where  the  offence  is  statutory, 
and  in  such  a  case  it  is  always  sufficient  to  charge  the 
offence  in  the  words  of  the  statute,  although  more  particu- 
larity is  required  in  bringing  the  offence  within  it,  where,- as 
ifi  this  case,  more  words  are  used  than  are  necessary  to 
make  out  the  offence;  I  think  the  remaining  may  be  re- 
jected as  surplusage.  Various  cases  to  this  effect  may  be 
found  in  2  Wharton's  Cr.  Law,  626. 

But  I  think  the  allegation  was  substantially  proven,  if  it 
was  not  to  be  regarded  as  surplusage.  The  evidence  showed 
the  prisoner  to  have  don«  everything  averred  in  this  count, 
excepting  that  the  pills  recommended  were  Dr.  Clark's  pills, 
instead  of  Dr.  James  Clark's  pills,  and  there  was  also  evi- 
dence to  show  that  the  prisoner  had  purchased  Sir  James 
Clark's  pills,  aMhe  place  where  he  told  Elizabeth  Dixon  he 
had  purchased  them.  If  it  had  been  necessary  to  show  that 
the  pills  he  recommended  were  Dr.  James  Clark's  pills,  the 
evidence  was  ample  to  submit  to  the  jury  the  question 
whether  it  was  this  particular  medicine  the  prisoner  recom- 
mended, and  upon  this  point  their  finding  is  against  the 
prisoner. 

There  is  no  ground  for  interfering  with  the  judgment  of 
the  General  Term. 

The  judgment  should  be  affirmed  and  proceedings  remit- 
ted to  Sessions. 


Wright,  J.  It  is  not  claimed  that  the  conviction  is  er- 
roneous, if  the  second  count  of  the  indictment  is  good. 
This  count,  it  is  contended  on  behalf  of  the  defendant,  is 
bad  for  want  of  a  sufficient  venue.  I  am  not  able  to  see 
this  defect. 

The  defendant  was  indicted,  under  the  statute  of  1845^ 
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making  it  criminal  for  a  ^'person  to  advise  or  procure  any 
pregnant  woman  to  take  any  medicine,  drag,  substance  or 
thing  whatever,  with  the  intent  thereby  to  procure  the  mis- 
carriage of  any  woman."  (Laws  of  1845,  chap.  260,  §  2.) 
The  first  count  of  the  indictment  charged  that  the  defend- 
ant, on  the  22d  June,  1861,  at  the  town  of  Oswegatchie,  in 
the  county  of  St.  Lawrence,  did  then  and  their  advise  and 
and  attempt  to  procure,  and  did  procure,  one  Elizabeth 
Dixon  to  take  certain  medicines,  drugs  and  substance,  viz.: 
certain  pills  known  as  ''Dr.  James  Clark's  Female  Pills," 
with  intent,  etc.  The  second  count  charged  "that  hereto- 
fore, to  wit,  at  the  time  and  place  aforesaid,  one  Elizabeth 
Dixon  was  then  and  there  a  pregant  woman ;  that  the  said 
George  Crichton,  for  the  purpose  and  with  the  intent  ta 
«ause  and  produce  the  miscarriage  of  h^r,  the  said  Elizabeth 
Dixon,  she  being  such  pregnant  woman  as  aforesaid,  did 
advise  and  procure  her,  the  said  Elizabeth,  then  and  there 
to  take  certain  drugs,  medicines,  substances  or  pills,  to  the 
jurors  aforesaid  unknown." 

The  criticism  of  the  defendant's  counsel  upon  this  count, 
I  think,  has  nothing  of  substance  in  it.  He  concedes  that 
if  the  allegation  had  been  that  the  defendant  ''did  then  and 
there  advise  and  procure  the  said  Elizabeth  Dixon  then  and 
there  to  take,"  etc.,  the  count- would  have  been  good  ;  but 
contends  that  as  it  stands,  the  giving  of  the  advice  and  pro- 
curing her  to  take  (the  only  acts  of  the  defendant  constituting 
the  crime  charged),  are  without  venue  of  time  or  place.  If 
this  were  the  fair  construction,  it  would  be  fatal ;  for  time 
and  place  must  be  attached  to  every  material  fact  averred. 
But  it  is  hypercritical.  The  time  and  place  of  advising  and« 
procuring  are  stated,  as  will  be  seen  by  reading  the  count, 
omitting  the  adjunctive  and  parenthetic  clauses  showing  the 
condition  of  the  woman.  It  would  then  read:  "hereto- 
fore, to  wit,  at  the  time  and  place  aforesaid  (£hat  is,  at  Os- 
wegatchie, on  the  22d  June,  1861),  George  Crichton  did 
advise  and  procure  her,  the  said  Elizabeth  Dixon,  then  and 
there  to  take,"  etc.  Unless  the  time  and  place  first  men- 
tioned in  the  count  refers  to  the  advising  and  procuring, 
they  do  not  i:efer  to  anything. 

Being,  of  the  opinion  that  the  second  count  is  not  defect- 
ive in  the  particular  suggested,  it  is  unnecessary  to  pursue 
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the  further  inquiry  whether  the  defendant  was  properly  con- 
victed on  the  first,  which  is  conceded  to  be  unobjectionable. 
The  judgment  of  the  Supreme  Court  should  be  affirmed. 

All  the  judges  concurring, 

Judgment  affirmed. 


COURT  OP  APPEALS. 

Nbw  York,  1866. 


Bloomer  v.  The  People. 

The  prisoner  was  indicted  for  robbery  in  the  first  degree ;  tried  and  oonvicted ; 
conyiction  affirmed  by  the  General  Term,  and  error  brought. 

Hdd^  that,  to  establish  the  crime  charged  against  the  prisoner  the  proof  most  show, 
the  taking  of  personal  property  from  the  person  of  the  complainant  agunst  his 
will,  and  that  such  taking  was  accompanied  by  violence  to  his  person,  or  by 
patting  him  in  fear  of  some  immediate  injary  to  his  person,  and  as  the  jury  be. 
lieved  the  witnesses  who  testified  to  the  required  facts,  the  guilt  of  the  prisoner 
was  clearly  established,  and  their  finding  must  be  taken  as  conduaiyely  estab- 
lishing those  facts. 

T.  R.  Westbrook^  for  the  prisoner. 
D.  M.  De  Wittf  for  the  people. 

Davies,  Ch.  J.  The  plaintiflF  in  error  was  indicted  and 
convicted  in  the  Ulster  County  Sessions  of  the  crime  of  rob- 
bery in  the  first  degree,  and  the  conviction  was  affirmed  at  a 
Oeneral  Term  of  the  Supreme  Court,  and  the  plaintiff  now 
brings  his  writ  of  error  to  this  court. 

His  crime  is  thus  defined  by  our  statute :  "Every  person 
who  shall  be  convicted  of  feloniously  taking  the  personal 
property  of  another  from  his  person,  or  in  his  presence  and 
against  his  will,  by  violence  to  his  person,  or  by  putting 
such  person  in  fear  of  some  immediate  injury  to  his  person, 
ehall  be  adjudged  guilty  of  robbery  in  the  first  degree." 
<3  Rev.  Stat.,  6th  ed.,  966,  §  67.)  The  definition  of  robbery 
at  common  law  is  a  felonious  taking  of  money  or  goods  of 
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any  value  from  the  person  of  another,  or  in  his  presence, 
against  his  will,  by  force  and  violence  or  putting  him  in 
fear.  (4  Bl.  Com.,  243;  Barb.  Cr.  Tr.,  134;  Wharton's  Cr. 
L.,  640;  3  Parker,  559.)  The  corpus  delicti  in  the  present 
case,  and  to  establish  the  crime  charged  against  the  prisoner, 
consisted  in  these  facts : 

1.  The  taking  of  personal  property  fipm  the  person  of 
Denny  against  his  will. 

2.  That  such  taking  was  accompanied  by  violence  to  his 
person,  or  by  putting  Denny  in  fear  of  some  immediate  in- 
jury to  his  person. 

If  the  testimony  of  Denny  is  to  be  believed,  the  jury  were 
fully  warranted  in  finding  that  personal  property  had  been 
taken  from  his  person  against  his  will.  He  testified  that  he 
had  on  his  person,  on  the  night  of  the  alleged  robbery, 
twenty  dollars  in  money  and  a  watch,  a  double  case  silver 
watch,  with  a  galvanized  chain  and  one  hook ;  that  he  be- 
came intoxicated  ;  that  he  was  beaten ;  was  hurt  on  his  left 
side  and  face  ;  his  eyes  were  blackened  ;  had  bled  from  his 
nose ;  and  that  when  he  came  to  himself  he  had  neither 
money  nor  watch  nor  chain,  and  that  his  right  side  pocket 
was  turned  inside  out.  This  clearly  establishes  the  first  po- 
sition, that  personal  property  had  been  taken  from  his  per- 
son against  his  will. 

Denny  swore  that  he  recollected,  while  some  one  was 
making  an 'attack  on  him,  some  person  said:  ''Bloomer, 
don't  kill  the  man."  James  Gillen  testified  that  he  saw 
Bloomer  that  night,  and  saw  him  knock  Denny  down  and 
kick  him.  Thus  it  was  clearly  proven  that  the  prisoner,  on 
the  night  of  the  robbery,  committed  violence  upon  the  per- 
son of  the  prosecutor  Denny,  and  that  he  was  put  in  fear  of 
of  some  immediate  injury  to  his  person  by  the  prisoner. 
The  only  remaining  fact  to  be  established,  to  connect  the 
prisoner  with  the  robbery,  was  that  the  taking  of  the  per- 
sonal property  of  Denny  from  his  person  was  done  by  the 
prisoner.  This  was  sought  to  be  maintained  from  circum- 
stances, and  if  those  proved,  clearly  and  conclusively  tend  to 
establish  that  fact,  it  is  as  well  proved  as  if  by  direct  and  pos- 
itive testimony  of  such  taking.  The  circumstances  which  led 
the  jury  to  connect  the  prisoner  with  the  taking  are  these : 

1.  We  have  the  fact  of  the  actual  taking  from  the  person 
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of  the  prisoner  of  his  watch  and  chain,  and  money ;  and  the 
circumstance  that  his  pocket  was  turned  inside  out  preclndt's 
the  theory  that  the  money,  at  least,  was  accidentally  lost,  but 
shows  conclusively  that  it  was  taken  from  the  person  of 
Denny. 

2.  The  fact  of  the  violence  of  the  prisoner  to  Denny  on  the 
night  the  watch,  chain  and  money  were  taken. 

3.  The  avowal  61  the  prisoner,  before  the  robbery  wa» 
committed,  of  an  intention  to  rob  Denny.  On  this  night, 
while  Denny  was  sitting  alone  in  the  back  part  of  a 
saloon,  the  prisoner  said  to  a  man  named  Garter,  who 
assisted  in  keeping  the  saloom:  "The  old  man,"  referring 
to  Denny,  *'has  got  stamps.  I'll  go  through  him."  The 
prisoner  said  to  Carter,  **  I'll  divide."  Carter  said :  ''Bloom- 
er, I  don' t  want  a  hand  in  it ;  you  let  that  job  out  to  some 
oi^  else."  The  prisoner  soon  left  the  saloon,  and  Carter 
took  Denny  out  into  the  street  and  left  him  there. 

4.  Gn  the  same  night,  at  a  late  hour,  the  prisoner  came 
to  the  Mansion  House  at  Rondout,  where  he  remained  and 
slept  that  night.  A  witness  testified  that  when  he  came 
there,  he  took  out  some  bills  and  postage  currency  and  paid 
for  drinks.  The  prisoner  then  took  a  watch  and  chain  out 
of  his  pocket,  chain  not  attached  to  watch.  It  was  a  silver 
hunting-case  watch.  It  was  a  jgalvanized  chain  and  had  a 
hook  to  it.  Chain  was  broken  in  two  pieces.  One  of  the 
links  about  in  the  middle  of  the  chain  was  pulled  apart ;  and 
the  witness  put  it  together  and  handed  it  back  to  the  pris- 
oner and  asked  him  where  he  got  the  watch.  He  made  the 
remark  that  he  had  made  it  that  night.  These  circum- 
stances might  well  warrant  the  jury  in  arriving  at  the  conclu- 
sion they  did,  that  the  taking  of  the  personal  property  of 
Denny  from  his  person  was  by  the  prisoner.  He  cannot 
say  that  the  jury  ought  not  to  have  credited  these  witnes- 
ses. If  their  testimony  is  to  be  believed,  and  we  see  no  rea- 
son for  casting  any  doubt  upon  its  credibility,  then  the  guilt 
of  the  prisoner  was  clearly  and  undeniably  made  out.  The 
judge  at  the  Sessions,  therefore,  properly  refused  to  charge 
the  jury  that  the  evidence  was  insufficient  to  establish  the' 
carpris  delicti^  and  he  correctly  charged  that  the  jury  were 
authorized  to  find  from  the  evidence  that  Denny  was  de- 
spoiled of  his  property  by  force.    Of  this  latter  fact  there 
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wonid  not  seem  to  have  been  a  reasonable  doubt.  The  only 
doubtful  question,  to  my  mind,  appearing  from  the  testi- 
mony contained  in  the  bill  of  exceptions  was,  whether  the 
property  was  taken  by  the  prisoner.  That  question  was 
properly  left  to  the  jury,  and  they  have  found  it  was,  and 
finch  finding  must  be  taken  as  tonclusively  establishing  that 
fact. 

The  judgment  of  the  Supreme  Court,  afllrming  the  con- 
viction, was  correct  and  should  be  affirmed. 

Judgment  accordingly. 


COURT   OF  APPEALS. 

New  York,  1872. 


Patrick  W.  Smith  v.  The  People. 

The  prisoner  was  indicted  and  tried  for  the  crime  of  obtaining  goods  nnder  false 
pretences. 

The  indictment  sets  ont»  in  substance,  that  the  prisoner,  with  intent  feloniously  to 
cheat  and  defraud  one  Emil  Stork,  did  knowingly,  *  *  *  represent  to  him 
that  a  certain  instrument  in  writing  for  the  payment  of  money,  commonly  called 
a  bank  check,  which  he  then  and  there  delivered  to  him,  purporting  to  have 
been  drawn  by  one  Pr.  Smith,  upon  the  Ocean  Bank  of  the  city  of  New  York, 
dated,  *  *  *  for  the  sum  of  $140,  was  a  good  and  genuine  check,  and  that 
he,  the  prisoner,  had  money  on  deposit  in  said  bank,  and  said  check  would  be 
paid  on  presentation,  and  said  Emil  Stork  then  and  there  believing,  <bc.,  <bc., 
was  induced,  <&c.,  &c.,  whereas  the  said  check  was  of  no  value,  <fec.,  <Sec. 

The  prisoner's  counsel  objected  to  the  sufficiency  of  the  indictment  in  that  "  there 
was  not  in  the  indictment  allegations  of  such  pretences  as  amount  to  a  false  pre- 
tence within  the  statute." 

Sdd,  That  the  representations  alleged  in  the  indictment  are  sufficient  to  bring  the 
case  within  the  statute. 

The  counsel  for  the  prisoner  requested  the  court  to  charge,  that  the  pretence  must 
appear  upon  the  indictment  to  be  such  as  could  not  be  guarded  against  by  an 
exercise  of  common  sagacity  and  prudence,  or  of  ordinary  caution,  which  request 
was  refused. 

Held,  no  error.  The  sufficiency  of  the  indictment  was  a  question  of  law,  to  be  de- 
termined by  the  court,  with  which  the  jury  had  nothing  to  do. 

Jffeld,  That  as  the  prisoner  waived  the  production  of  the  books  of  the  bank,  it  was 
not  error  for  the  trial  court  to  hold  that  the  testimony  of  the  book-keeper  of  the 
bank,  as  to  the  contents  of  these  books  was  competent. 


'  462  Cowen's  Criminal  Reports. 

W.  F.  Kintzing^  for  the  prisoner. 

8,  B,  Oarvin^  for  the  people. 

Grover,  J.  The  principal  point  urged  by  the  counsel 
for  the  plaintiff  in  error,  wa£  that  the  indictment  does  not 
set  forth  any  offence  within  the  statute.  It  sets  out,  in  sub- 
stance, that  the  plaintiff  in  error,  with  intent  feloniously  to 
cheat  and  defraud  one  Emil  Stork,  did  knowingly,  etc.,  rep- 
resent to  him  that  a  certain  instrument  in  writing  for  the 
payment  of  money,  commonly  called  a  bank  check,  which 
he  then  and  there  delivered  to  him,  purporting  to  have  been 
drawn  by  one  Pr.  Smith,  upon  the  Ocean  Bank  of  the  city 
of  New  Tork,  dated,  etc.,  for  the  sum  of  $140,  was  a  good 
and  genuine  check,  and  that  he,  plaintiff  in  error,  had  money 
on  deposit  in  said  bank,  and  said  check  would  be  paid  on 
presentation. 

The  only  question  upon  the  indictment  is,  as  to  the  suf- 
ficiency of  these  representations  to  bring  the  case  within  the 
statute. 

They  are  clearly  so.  The  substance  is,  that  the  money  was 
on  deposit  in  the  bank  for  the  payment  of  the  check  upon 
presentation,  in  the  usual  course  of  business,  and  that  the 
check  was  therefore  a  good  and  available  security  to  Stork 
for  the  payment  of  the  purchase- money  for  the  cigars,  then 
sold  and  delivered  by  Stork  to  him,  in  reliance  upon  these 
representations.  What  is  said  in  the  indictment  denomi- 
nating the  check  as  a  false  token,  may  all  be  rejected  as 
surplusage.  The  indictment  is  good  for  the  false  pretences* 
wholly  irrespective  of  this.  The  question  whether  a  bank 
check,  drawn  by  one  having  no  funds  provided  for  its  pay- 
ment, is  a  false  token,  does  not  arise.  The  counsel  for  the 
plaintiff  in  error  waived  the  production  of  the  books  of  the 
bank.  The  court  thereupon  properly  held  that  the  testi- 
mony of  the  book-keeper  as  to  the  contents  of  these  books 
was  competent,  and  this  testimony,  if  true,  was'sufBcient  to 
show  that  at  the  time  of  the  transaction  there  were  no  funds 
in  the  bank  for  the  payment  of  this  check,  and  that  it  was 
worthless,  and  that  the  plaintiff  in  error  knew  it. 

The  counsel  for  the  plaintiff  in  error  requested  the  court 
to  charge  the  jury,  that  the  pretence  must  appear  upon 
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the  iDdictment  to  be  such  as  could  not  be  guarded  against 
by  an  exercise  of  common  sagacity  and  prudence,  or  of  or- 
dinary caution.  The  exception  to  the  refusal  of  the  judge 
so  to  charge  was  not  well  taken.  The  sufficiency  of  the  in- 
dictment was  a  question*  of  law,  to  be  determined  by  the 
court,  with  which  the  jury  had  nothing  to  do.  It  would 
have  been  error  to  submit  any  such  question  to  the  jury. 
The  other  exceptions  taken  upon  the  trial  were  not  argued 
by  the  counsel.  I  have  examined  them,  however,  and  find 
none  of  them  well  taken.  The  plaintiff  in  error,  as  appears 
from  the  case,  had  a  fair  trial,  in  which  no  rule  of  law  was 
violated.  His  guilt  was  clearly  proved,  and  he  was  in  all 
respects  rightly  convicted. 

The  judgment  must  be  affirmed.    All  concur. 

Judgment  affirmed. 

NoTS.  —  By  section  629  of  the  Penal  Ckxle,  the  offence  adjadged  in  the  fore- 
going case  to  he  false  pretences,  hecomes  larceny.     The  section  reads  as  follows  : 

'*  A  person  who  willfully,  with  intent  to  defraud,  by  color  or  aid  of  a  cheque 
or  draft,  or  order  for  the  payment  of  money  on  the  delivery  of  property,  when* 
such  person  knows  that  the  drawer  or  maker  thereof  is  not  entitled  to  draw  on 
the  drawee  for  the  sum  specified  therein,  or  to 'order  the  payment  of  the  amount, 
or  delivery  of  the  property,  although  no  express  representation  is  made  in  refer- 
ence thereto,  obtains  from  another  any  money  or  property,  is  guilty  of  stealing 
the  same  and  punishable  accordingly."  Ed. 
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New  York,  1866. 


Hollywood  v.  The  People. 

The  prisoner  was  indicted  under  the  Revised  Statutes,  which  declares  that  "  every 
person  who  shall  be  convicted  of  shooting  at  another,  *  *  with  the  intent  to 
kill,  maim,  ravish  or  rob  such  other  person,"  shall  be  punished,"  <bc.,  and  the 
charge  was,  for  assaulting  and  shooting  at  Mrs.  Bailey,  with  intent  to  kill  her. 
On  the  trial  the  evidence  showed  that  the  prisoner  shot  at  Mr.  Bailey,  intend- 
ing to  kill  him  only,  and  the  ball  passed  him,  and  hit  his  wife.  The  prisoner's 
counsel  requested  the  court  to  charge  the  jury  "  that,  if  the  prisoner  pointed 
and  fired  a  pistol  at  Mr.  Bailey  alone,  with  intent  to  kill  him  or  do  him  bodily 
harm,  the  prisoner  cimnot  be  convicted  of  shooting  Mrs.  Bailey.'* 
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Held,  That  ehooting  at  Bailey,  with  intent  to  kill  him,  and  hitting  Mrs.  Bailey  by 
mere  mistake,  does  not  prove  the  prisoner  guilty  as  charged,  but,  as  the  request 
to  charge  was,  in  substance,  that  the  prisoner  could  not  be  convicted  of  any 
offence,  it  was  too  broad  and  the  refusal  no  error,  because  the  act  of  the  pris- 
oner was  a  common  law  offence  and  he  imght  have  been  convi<;ted  under  this 
indictment 

8.  H.  Stuarty  for  the  prisoner. 
A.  0.  HaUy  for  the  people. 

Peokham,  J.  The  statute  under  which  this  indictment 
was  found  declares,  among  other  things,  that  ''every  person 
who  shall  be  convicted  of  shooting  at  another,  etc.,  with  the 
intent  to  kill,  maim,  ravish  or  rob  such  other  person,"  etc., 
shall  be  punished  by  imprisonment  in  a  State  prison  not 
more  than  ten  years.     (2  R.  S.,  665.) 

The  prisoner  was  indicted  under  this  statute.  To  convict 
him  thereof  it  must  be  proved  that  he  violated  some  one  of 
its  provisions.  If  would  seem  that  shooting  at  Bailey,  with 
'  intent  to  kill  him,  and  hitting  Mrs.  Bailey  by  mere  mistake, 
does  not  prove  him  guiUy  of  shooting  at  her  with  intent  to 
kill  her.  But  it  is  equally  clear,  however,  that  the  prisoner 
might  have  been  convicted  under  this  indictment,  of  another 
offence  than  that  described  in  this  statute.  At  common  law, 
feloniously  or  unlawfully  firing  or  striking  at  one  and  hit- 
ting another,  is  an  offence  as  to  the  latter,  of  which  the  pris- 
oner might  have  been  convicted  under  this  indictment.  The 
request  of  the  prisoner  was,  in  substance,  to  charge  that 
the  prisoner  could  not  be  convicted  of  any  offence  for  shoot- 
ing Mrs.  B.  The  request  was  too  broad,  and  the  court 
therefore  committed  no  error  in  refusing  such  charge.  Irre- 
spective of  this  objection  no  material  error  is  presented  in 
this  record  for  review,  at  least  none,  in  my  judgment,  appears. 
The  judgment  is  affirmed. 

All  the  judges  concurring,  except  Hunt  and  Morgan^  JJ., 

Judgment  affirmed. 
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Wagner  v.  The  People. 

The  prisoner  was  indicted  for  the  murder  of  his  wife.  The  indictment  charged  the 
offence  to  have  been  committed  in  the  city  of  New  York  on  or.  about  the  22d 
day  of  July,  1865.  He  was  tried  in  the  General  Sessions  of  that  city,  convicted 
and  sentenced  to  be  hanged.  On  writ  of  error  to  the  General  Term,  the  convic- 
tion was  affirmed.     An  appeal  from  such  decision  is  brought  and  'error  alleged : 

finL  That  as  it  was  not  proved,  on  the  trial,  that  the  offence  was  committed  within 
the  city  limito,  the  witnesses  simply  speaking  of  the  occurrence  as  having  taken 
place  in  Broome  street,  the  General  Sessions  of  the  city  o  New  York  had  no 
jurisdiction  of  the  case. 

Hdiy  That  as  it  was  assumed  throughout  the  trial,  both  by  the  prisoner's  counsel 
and  the  prosecution,  that  Broome  street  was  in  the  city  of  New  York,  and  that 
the  offence  was  committed  within  the  city  limits,  it  is  now  too  late  to  make  the 
objection. 

Stoond.  That  the  evidence  does  not  show  the  year  in  which  the  offence  was  com- 
mitted, but  it  only  shows  that  it  took  place  on  the  22d  day  of  July. 

Hdd,  That  as  the  indictment  charged  the  offence  as  having  been  committed  on  the 
22d  of  July,  1865,  and  as  the  trial  took  place  on  the  19th  day  of  October  follow- 
ing, it  would  be  the  legal  inference,  that  the  offence  was  committed,  as  charged 
in  the  indictment,  upon  the  22d  of  July  next  preceding,  and  as  the  entire  trial 
was  conducted  upon  that  presumption,  there  can  be  no  force  in  the  objection. 

Third.  Tl^it  the  indictment  is  bad,  because  the  caption  does  not  allege  that  the 
grand  jurors  "  were  then  and  there  sworn  and  charged." 

Hdo^  That  while  an  indictment  remains  in  the  same  court  in  which  it  is  founds  a  cap- 
tion is  not  necessary^     The  caption  forms  no  part  uf  the  indictment. 

Bdi,  That  the  charge  of  the  judge  was  correct.  It  wiis  as  follows  :  "  Every  man 
is  presumed  to  be  sane,  and  to  possess  a  sufficient  degree  of  reason  to  be  respon- 
sible for  his  acts.  When  the  question  of  insanity  is  presented  upon  the  evidence, 
the  prisoner  is  entitled  to  the  benefit  of  any  doubt  which  may  arise  upon  the 
question;  that  is,  the  jury  must  be  satisfied,  beyond  all  reasonable  doubt,  that 
he  was  sane  when  he  committed  the  act ;  but  if  the  jury  are  satisfied,  beyond 
the  reasonable  doubt,  that  the  prisoner  knew  that  the  nature  and  quality  of  the 
act  he  was  doing  was  wrong,  the  law  holds  him  responsible.  The  true  test  of 
responsibility  for  acts  committed  is  commonly  known  as  the  test  of  right  and 
wrong.  If  the  jury  are  satisfied  that  the  prisoner  knew  the  difference  between 
right  and  wrong,  in  regard  to  the  particular  act  in  question,  then  the  law  holds 
him  reaponsible  ff)r  his  act.  If  they  are  not  so  satisfied,  of  course  it  would  be 
their  duty  to  acquit  him  absolutely." 

Hunt,  J.     George  Wagner  was  indicted  for  the  mnrder 
of  his  wife,  Mary  Wagner.    The  offence  was  alleged  to  have 
Vol.  I.  30 
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been  committed  in  the  city  of  New  York  on  the  22d  day  of 
July,  1865.  He  was  tried  in  the  General  Sessions  of  that 
city,  was  convicted  and  sentenced  to  death.  .  A  writ  of  error 
was  brought,  by  which  his  case  was  carried  to  the  General 
Term  of  the  First  District,  where  the  conviction  was  affirmed. 
An  appeal  is  brought  to  this  court,  and  error  is  alleged  in 
several  particulars.  The  first  ground  of  complaint  is  this  : 
That  the  General  Sessions  of  the  city  of  New  York  has  juris- 
diction only  in  the  case  of  an  oflfence  committed  within  the 
territorial  limits  of  that  city,  and  that  it  was  not  proved 
that  the  qffence  was  committed  within  the  city  limits,  the 
witnesses  simply  speaking  of  the  occurrence  as  having 
taken  place  in  Broome  street.  The  answer  to  this  objection 
is,  that  it  was  assumed  throughout  the  trial  by  the  prosecu- 
tion and  by  the  prisoner's  counsel,  that  Broome  street  was 
in  the  city  of  New  York,  and  that  the  offence  was  commit- 
ted within  the  city  limits.  No  question  was  suggested  on 
this  point.  The  prisoner  was  charged  in  the  indictment 
with  having  committed  the  offence  within  the  city  and 
county  of  New  York,  and  within  the  first  ward  thereof. 
The  trial  took  place  in  a  court  having  jurisdiction  only  of 
offences  thus  committed  ;  the  locality  was  proved  to  have 
been  upon  a  portion  of  Broome  street ;  Thompson  street  is 
described  as  adjoining  it,  and  other  streets  in  the  city  of 
New  York  are  incidentally  mentioned  by  the  witnesses  who 
describe  the  transaction.  Without  inquiring  whether  this 
court  can  take  judicial  notice  that  Broome  street  is  in  the 
city  of  New  York,  it  is  sufficient  to  say  that  the  prisoner's 
counsel,  throughout  the  entire  trial,  assumed  such  to  be  the 
fact,  cross-examined  the  witnesses  for  the  prosecution,  and 
called  witnesses  on  his  own  behalf,  addressed  the  jury  and 
interposed  objections  to  the  judge's  charge,  on  that  theory, 
and  that  it  is  now  too  late  for  him  to  make  the  objection. 

2.  Of  a  similar  character  is  the  objection,  that  no  year  is 
stated  by  the  witness  as  that  in  which  the  offence  was  com- 
mitted, but  the  testimony  is  that  it  took  place  on  the'22d  of 
July.  The  indictment  charged  the  offence  as  having  been 
committed  on  the  22d  of  July,  1866,  and  the  trial  took  place 
on  the  19th  of  October  following.  Here,  again,  it  was 
assumed  throughout,  as  would  probably  be  the  legal  infer- 
ence, that  it  was  upon  the  July  next  preceding,  to  wit,  that 
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of  1865,  and  the  entire  trial  was  conducted  upon  that  assump- 
tion. It  did,  however,  appear  from  the  testimony  of  Au- 
gustus Pottier,  a  witness  called  by  the  prisoner,  that  the 
prisoner  left  his  employment  and  set  up  business  for  him- 
self in  February,  1865,  and  it  appeared  from  other  witnes- 
ses that  he  had  been  in  business  for  himself  but  a  few.months 
before  the  commission  of  the  offence  charged. 

3.  It  is  objected  that  the  indictment  is  bad,  because  the 
caption  does  not  allege  that  the  grand  jurors  *'  were  then 
and  there  sworn  and  charged."  While  an  indictment  re- 
mains in  the  same  court  in  which  it  is  found,  a  caption  is 
not  necessary.  {People  v.  Jeweitj  3  Wend.,  314.)  The 
caption  forms  no  part  of  the  indictment. 

4.  The  court  was  asked  to  charge  that,  '*  where  the  evi- 
dence establishes  an  hypothesis  consistent  with  the  prison- 
er's insane  state  of  mind,  it  is  the  duty  of  the  jury  to  adopt 
that  hypothesis  in  accounting  for  the  killing."  To  which 
the  court  responded :  '*0f  course  that  is  so,  if  you  have  any 
doubt  as  to  the  degree  of  the  offence  committed." 

What  was  meant,  precisely,  by  this  request  it  is  difficult 
to  comprehend.  The  case  is  probably  imperfect,  as  the  an- 
swer is  not  entirely  responsive  to  the  proposition.  It  was 
probably  intended  to  request  a  charge  that,  where  the  evi- 
dence established  "a  state  of  facts"  consistent  with  the 
prisoner's  insane  condition  of  mind,  it  was  the  duty  of  the 
jury  to  give  the  prisoner  the  benefit  of  that  evidence,  or  give 
due  weight  to  those  facts,  in  accounting  for  the  killing.  If 
so,  the  request,  in  the  abstract,  was  correct,  and  the  propo- 
sition implied  ^as  reasonable.  It  was  quite  unimportant, 
however,  in  the  present  case,  for  two  reasons.  Finst,  the 
court  had  already,  with  great  clearness  and  accuracy,  laid 
down  the  law  upon  the  subject  of  insanity.  Among  other 
statements,  the  judge  had  used  this  language  to  the  jury : 
"Every  man  is  presumed  to  be  sane,  and  to  possess  a  suffi- 
cient degree  of  reason  to  be  responsible  for  his  acts.  Where 
the  question  of  insanity  is  presented  upon  the  evidence,  the 
prisoner  is  entitled  to  the  benefit  of  any  doubt  which  may 
arise  upon  the  question  ;  that  is,  the  jury  must  be  satisfied, 
beyond  all  reasonable  doubt,  that  he  was  sane  when  be 
committed  the  act ;  but  if  the  jury  are  satisfied,  beyond  the 
reasonable  doubt,  that  the  prisoner  knew  that  the  nature 
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and  qaality  of  the  act  he  was  doing  was  wrongs  the  law 
holds  him  responsible.  I  have  been  requested  to  charge 
you  that,  if  the  prisoner  committed  'the  act  in  a  moment  of 
frenzy  he  cannot  be  convicted  ol  murder  in  the  first  degre-. 
I  not  only  charge  that  proposition,  but  if  his  mind  was  in 
that  condition  he  cannot  be  convicted  of  any  offence.  The 
true  test  of  responsibility  for  acts  committed  is  commonly 
known  as  the  test  of  right  and  wrong.  If  the  jury  are  sat- 
isfied that  the  prisoner  knew  the  difference  between  right 
and  wrong,  in  regard  to  the  particular  act  in  question,  then 
the  law  holds  him  responsible  for  his  act.  If  they  are  not 
so  satisfied,  of  course,  it  would  be  their  duty  to  acquit  him 
absolutely."  This,  I  think,  gave  the  prisoner  the  full  ben- 
efit of  the  law,  as  embraced  in  his  special  request,  as  in- 
tended to  have  been  made. 

But  again.  The  charge  of  the  judge  on  this  point,  and 
his  answer  to  the  special  request,  in  detail  and  in  its  entire 
scope,  were  gratuitous,  and  beyond  the  rights  of  the  pris- 
oner. The  testimony  in  the  case  does  not  furnish  a  single 
fact,  idea,  or  suggestion,  on  which  a  claim  of  insanity  can 
be  based. 

The  evidence  discloses  that  on  thS  22d  of  July  the  pris- 
oner had  been  engaged  at  his  work,  and  in  the  after  part  of 
the  day  went  into  the  room  in  his  house  where  his  wife  was 
staying.     After  the  lapse  of  a  short  period  of  time,  shrieks 
and  screams  were  heard,  the  bystanders  rushed  in  and 
found  the  prisoner  in  the  act  of  taking  the  life  of  his  wife. 
She  was  upon  the  floor,  the  prisoner  standing  or  kneeling 
above  her,  inflicting  frequent  blows  with  a  hatchet,  which. 
he  left  imbedded  in  her  brain.     He  fled  a  short  distance,  was 
pursued,  arrested,  and,  when  asked  why  he  had  committed 
such  a  deed,  simply  answered  that  he  had  a  cause  for  it. 
This  is  the  whole  of  the  evidence  on  this  point.     We  know 
nothing  of  the  provocation  to  the  deed,  real  or  imaginary. 
We  are  ignorant  of  what  took  place  at  the  last  fatal  inter- 
view.    We  only  know  the  result.     The  prisoner  was   not 
greatly  excited.      He  gave  no  evidence  then,  or  before   or 
since,  of  any  aberration  of   mind,  or  even  of  eccentricity. 
He  was  an  ordinary,  unmarked  man,  exhibiting  the  usnal 
evidence  of  capacity  and  of  sanity,  with  no  evidence  of  de- 
lusion, of  delirium,  or  of  ignorance  of  his  moral  or  social 
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duties.  He  dimply  mnrdered  his  wife,  crnelly,  brutally 
and  remorselessly.  The  fact  that  he  had  been  previously  a 
man  of  good  character  formed  do  defence  to  the  act,  and 
famished  no  evidence  of  insanity.  The  case  called  for  no 
charge  on  the  subject  of  insanity,  and,  no  exception  lies  for 
the  want  of  it.     (See  Willis  v.  The  People,  32  N.  Y.,  716.) 

The  judgment  of  the  court  below  should  be  aflBrmed,  and 
the  record  remitted  to  the  Supreme  Court  for  further  pro- 
ceedings. 

All  the  judges  concurring, 

Judgment  affirmed. 
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Oeorge  H.  Smith  v.  The  People. 

The  prisoner  was  indicted  for  obtaining  property  under  false  pretences. 

The  prisoner  was  indicted  at  a  term  of  the  Oyer  and  Terminer  held  in  and  for  the 
Coanty  of  New  York.  The  indictment  was  transferred  to  the  Court  of  General 
Sessions  of  that  county,  where  the  prisoner  was  tried,  convicted  and  sentenced 
to  the  State  prison  for  three  years. 

The  only  question  taken  to  the  conviction  was,  that  the  Oyer  and  Terminer  in  which 
the  indictment  was  found  was  not  legally  constituted,  as  Ji^stice  Cardoxo  alone, 
held  the  court,  without  the  Mayor  and  recorder,  alderman,  or  any  two  of 
them,  as  associate  justices,  nor  was  there  present  any  judge  of  the  Court  of  Com- 
mon Pleas. 

Hddf  That  under  the  constitution  of  the  State,  which  declares  that  any  one  of  the 
justices  of  the  Supreme"  Court  "may  preside  in  courts  of  Oyer  and  Terminer  in 
any  county,**  it  is  indispensable  that  a  Supreme  Court  justice  must  be  a  member 
of  and  preside  in  that  court ;  with  this  exception,  the  whole  subject  of  the  or- 
ganization of  those  courts  is  under  the  control  of  the  legislature.  The  legisla- 
ture may  associate  other  judicial  officers  with  the  presiding  justice,  or  provide 
for  commissioners  to  sit  with  him,  or  allow  him  to  preside  without  assistants  or 
associates,  making  him  the  sole  judge  of  the  court  A  judge  may  **  preside  ** 
whether  sitting  as  a  sole  judge,  or  as  one  of  several  judges. 

Hddy  That  in  the  construction  of  statutes,  effect  must  be  given  to  the  intent  of  the 
legislature  whenever  it  can  be  discerned,  though  such  construction  seem  con- 
trary to  the  letter  of  the  statute.  A  statute  should  not  be  so  construed  as  to 
work  a  public  mischief,  unless  required  by  words  of  the  most  explicit  and  une- 
quivocal import.  The  ground  and  cause  of  the  making  of  a  statute  explains  the 
intent. 
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Heldf  That,  if  the  repeal  of  a  statute  is  by  express  and  positive  terms,  and  there  is 
no  legitimate  evidence  in  or  out  of  the  act  of  an  attempt  to  qualify  and  rentrict 
the  operation,  that  is,  no  limitation  or  qualification,  express  or  implied,  the  only- 
question  is  as  to  the  effect  of  the  repeal,  and  the  rule  is,  that  for  all  purposes 
the  law  repealed  is  as  if  it  had  never  existed.  A  clause  in  a  statute  purporting 
to  repeal  other  statutes  is  subject  to  the  same  rules  of  interpretation  as  other 
enactments,  and  the  intent  must  prevail  over  literal  interpretation.  In  case  of 
doubt  or  uncertainty,  acts  in  paH  materia,  whether  re|)ealed  or  unre|>ea]ed, 
may  be  referred  to  in  order  to  discern  the  intent  of  the  l^islature.  Stat- 
utes in  pari  materia  relate  to  the  same  subject,  the  same  person  or  thing,  or  the 
sagie  class  of  persons  or  things,  and  are  to  be  read  together,  for  the  reason  that 
it  is  to  be  implied  that  a  code  of  statutes  relating  to  one  subject  is  governed  by 
the  same  spirit,  and  are  intended  to  be  harmonious  and  consistent.  They  are 
to  be  taken  together  as  if  they  were  one  in  law,  as  one  statute. 

Held,  That  statutes  enacted  at  the  same  session  of  the  legislature  should  receive  a 
construction,  if  possible,  which  will  give  effect  to  each.  They  are  within  the 
reason  of  the  rule  governing  the  construction  of  statutes  in  pari  materia.  Each 
is  supposed  to  speak  the  mind  of  the  same  legislature,'  and  the  words  used  in 
eacb  should  be  qualified  and  restricted,  if  necessary,  in  thejr  construction  and 
effect,  so  as  to  give  validity  and  effect  to  every  other  act  passed  at  the  same 
session. 

Held,  That,  while  every  reasonable  doubt  upon  questions  of  law  or  fact  bearing 
upon  the  guilt  or  innocence  of  the  accused  should  be  solVed^in  his  favor,  doubts 
as  to  jurisdiction  may,  in  a  case  like  this,  be  solved  in  favor  of  the  tribunal  ex- 
ercising it  unless  by  so  doing  some  established  rule  of  law  will  be  palpably  vio- 
lated. 

Held,  That,  following  the  foregoing  rules  of  construction,  the  Oyer  and  Terminer  in 
which  the  indictment  was  found  was  legally  constituted,  and  that  the  objecUon 
thereto  is  not  well  taken,  and  the  judgment  must  be  affirmed. 

J.  D.  McClelland^  for  the  prisoner. 
8.  B.  Garvin^  for  the  people. 

Allen,  J.  Courts  of  Oyer  and  Terminer  are  recognized 
by  the  constitutions  of  1821  and  1846,  but  by  neither  are  they 
constituted  or  organized,  or  their  jurisdiction  and  powers 
declared.  The  constitution  of  1821  provided  for  the  ap- 
pointment of  a  clerk  of  that  court,  in  and  for  the  city  and 
county  of  New  York,  and  declared  that  circuit  judges 
should  be  appointed,  who  should  possess  the  powers  of  a 
justice  of  the  Supreme  Court  in  courts  of  Oyer  and  Terminer 
and  general  jail  delivery.  (Const.,  art.  4,  §  13  ;  art.  6,  §  6.) 
The  constitution  of  1846  declares  that  any  one  of  the  justices 
of  the  Supreme  Court  '*may  preside  in  courts  of  Oyer  and 
Terminer  in  any  county."     (Const.,  art.  6,  §  6.)    The  same 
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provision  is  made  a  part  of  section  7  of  the  same  article  as 
amended  in  1869. 

This  provision  is  in  accord  with  previous  legislation,  and 
makes  the  presence  of  a  justice  of  the  Supreme  Court  indis- 
pensable to  the  proper  organization  of  a  court  of  Oyer  and 
Terminer.  Before  the  adoption  of  that  Constitution  a  court 
of  Oyer  and  Terminer,  whether  held  under  a  special  com- 
mission or  under  the  general  statutes,  could  not  be  held  for 
the  trial  of  indictments  without  the  presence  of  a  justice  of 
the  Supreme  Court  or  a  circuit  judge.  <2  R.  S.,  204,  §§  28, 
32.)  For  certain  purposes  a  circuit  judge  could  hold  a  court 
of  Oyer  and  Terminer  without  the  presence  of  associates. 
(2  R.  S.,  748,  §  41.)  Prior  to  1846  the  constitution  of  courts 
of  Oyer  and  Terminer  in  respect  to  the  judges  thereof,  as 
well  as  the  ektent  of  their  powers  and  jurisdiction,  and  the 
mode  and  manner  of  the  exercise  of  those  powers,  was  con- 
trolled by  legislation,  and  the  courts  were  differently  organ- 
ized and  constituted  at  different  periods  of  time,  and  in 
different  localities.  {People  v.  White,  22  W.  R.,  167 ;  24id., 
618.)  In  the  city  of  New  York,  under  the  colonial  govern- 
ments, criminal  jurisdiction  was  exercised  by  the  mayor, 
recorder  and  aldermen,  who  were  '^justices  assigned  of 
Oyer  and  Terminer  and  of  the  jail  delivery  of  all  and  every 
jail"  in  the  said  city  and*  county.     (Montgomery  charter, 

§  26.)  . 

In  1798  a  court  of  Oyer  and  Terminer  was  established  by 

act  of  the  legislature  for  that  city  and  county,  and  from 
that  time  to  this  the  legislature  has  prescribed  sometimes  in 
the  general  statutes  and  sometimes  by  special  acts,  or  by 
provisions  in  acts  amending  the  charter  of  the  city,  the  con- 
stitution and  organization  of  those  courts,  and  the  organiza- 
tion has  differed  in  some  respect  from  that  ot  the  same 
court  in  other  parts  of  the  State.  With  the  single  excep- 
tion that  a  justice  of  t^e  Supreme  Court  must  be  a  member 
of,  and  preside  in  the  court,  the  whole  subject  of  the  organ- 
ization of  the  court  is  still  with  the  legislature.  The  legis- 
lature may  associate  other  judicial  officers  with  the  presiding 
justice  or  provide  for  commissioners  to  sit  with  him,  or  allow 
him  to  preside  without  assistants  or  associates,  making  him 
the  sole  judge  of  the  court.  Stress  is  laid  upon  the  particu- 
lar language  of  the  clause  of  the  Constitution  defining  the 
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powers  of  a  justice  of  the  Supreme  Court,  the  claim  beiog^ 
that  it  indicates  an  intent  to  forbid  the  holding  of  a  court  of 
Oyer  and  Terminer  by  a  justice  of  the  Supreme  Court  with- 
out associate  judges.  But,  if  such  had  been  the  intent  of 
the  framers  of  that  instrument,  they  would  have  so  said  in 
terms,  and  declared  of  what  judges  the  court  should  consist, 
and  what  number  should  constitute  a  quorum,  as  they  have 
in  respect  to  other  courts.  It  is  plain,  however,  from  the 
reading  of  the  clause,  that  it  was  not  intended  absolutely  to 
require  associates  tb  act  with  the  presiding  justice  in  holding 
courts  of  Oyer  and  Terminer ;  but  that  the  legislature  was 
left  free  to  change  the  constitution  of  the  courts  as  should 
t)e  deemed  expedient,  with  the  single  limitation  of  the  power 
imposed  by  the  requirements  that  a  justice  of  the  Supreme 
Court  should  preside.  The  language  chosen  was  apt. 
Special  Terms  and  Circuits  were  held  by  a  single  judge,  and 
Courts  of  Oyer  and  Terminer  consisted,  as  then  organized, 
of  several  judges,  a  justice  of  the  Supreme  Court  or  circuit 
judge  being  one,  and  presiding ;  and,  hence,  as  it  was  not 
intended  to  compel  a  change  in  the  organization,  it  was 
merely  enacted  that  ^  justice  of  the  Supreme  Court  should 
"preside"  in  them,  and  the  language  was  in  accommoda- 
tion to  the  existing  state  of  things,  and  the  word  "  preside,'* 
instead  of  ''hold,"  was  used. 

A  judge  may  '*  preside,"  whether  sitting  as  a  sole  judge, 
or  as  one  of  several  judges. 

The  Chancellor  "presided"  in  the  Court  of  Chancery, 
although  he  was  the  sole  judge  of  that  court,  and  in  the 
same  sense  in  which  the  chief  judge  of  this  court  "  presides." 
When  a  judge  "holds"  a  court,  he  directs,  controls  and 
governs  it,  as  the  chief  officer;  and  this  is  the  extent  of  the 
meaning  of  the  word  "preside."  The  presiding  judge.of  a 
court  consisting  of  several  members,  or  of  a  court  of  which 
he  is  the  sole  judge,  as  of  a  Court  of  Oyer  and  Terminer, 
with  its  grand  and  petit  jury,  its  attendant  sheriffs,  clerks 
and  other  officers,  does  this,  and  nothing  else,  under  the 
name  of,"  holding  "  or  "  presiding  in  "  the  court. 

The  particular  phraseology  was  made  necessary  by  the 
then  actual  organization  of  the  different  courts  named;  but 
a  justice  of  the  Supreme  Court  does,  within  the  meaning  of 
the  constitution,  "  preside,"  when  by  authority  of  the  legis- 
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latare,  he  "holds"  a  Court  of  Oyer  and  Terminer  as  the 
sole  judge  thereof. 

A  more  serious  question  grows  out  of  the  legislation  upon 
the  subject.  By  chapter  280  of  the  Laws  of  1847,  section 
39  (S.  L.,  330),  it  was  enacted  that  Courts  of  Oyer  and  Ter- 
miner of  the  county  of  Nt?w  York  should  be  composed  of  a 
justice  of  the  Supremt^  Court,  and  any  two  of  the  oflBcers 
named,  to  wit,  the  judges  of  the  Court  of  Common  Pleas  of 
the  city  and  county,  or  the  mayor,  recorder,  and  aldermen 
of  the  city.  By  section  6  of  chapter  217  of  Laws  of  1853, 
entitled  "  An  act  further  to  amend  the  charter  of  the  city  of 
New  York,"  it  was  declared  that  no  alderman  should  there- 
after sit  or  act  as  a  judge  in  the  Court  of  Oyer  and 
Terminer  or  in  Courts  of  General  or  Special  Sessions  of  the 
Peace  ;  and  by  an  act  supplementary  to  that  act,  chapter 
352  of  the  Laws  of  the  same  year,  section  3,  it  was  enacted 
that  "  hereafter  Courts  of  Oyer  and  Terminer,  in  and  for  said 
city,  may  be  held  by  a  justice  of  the  Supreme  Court ;  and 
Courts  of  General  Sessions  of  the  Peace,  in  and  for  the  said 
city,  by  the  recorder  or  city  judge,  and  that  when  either  of 
the  said  courts  shall  be  so  held  by  a  single  judge,  all  the 
power  and  jurisdiction  appertaining  by  law  to  such  court 
should  be  exercised  hy  such  judge.  By  chapter  448  of  the 
Laws  of  1857,  the  charter  of  the  city  of  New  York  was^ 
amended,  and  the  acts  of  1853  were  superseded  and,  in 
terms,  repealed  ;  but  by  section  90  of  the  act  (S.  L.,  p.  890), 
the  provisions  of  these  acts  relating  to  the  Courts  of  Oyer 
and  Terminer,  and  the  Courts  of  General  and  Special  Ses- 
sions in  the  city  and  county  of  New  York,  were  re-enacted 
in  the  words  of  the  former  statutes.  By  the  acts  of  1853,, 
continued  by  the  acts  of  1857,  the  criminal  courts  were  re- 
constructed and  their  organization  essentially  changed,  and 
so  much  of  the  act  of  1847  as  related  to  the  'organization  of 
the  Court  of  Oyer  and  Terminer,  and  other  acts  relating  to 
the  Courts  of  General  Sessions,  were  superceded  and,  pro 
tantOy  repealed.  The  same  policy  dictated  the  change  in 
each  court,  and  was  carried  into  effect  by  a  single  provision. 
From  1858  ^o  the  present  time,  the  cotrrts  named  have  been 
held,  each  by  a  single  judge. 

The  organization  of  these  courts,  and  especially  that  of 
the  Court  of  Oyer  and  Terminer  is  now  challenged,  on  the- 
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ground  that  the  acts  1863  and  1867,  and  all  parts  of  them, 
were  absolutely  repealed  by  chapter  137  of  the  Laws  of 
1870,  entitled  '*  An  act  to  reorganize  the  local  government 
of  the  city  of  New  York."  By  section  120  of  that  act  (S.  L., 
p.  396),  the  three  acts  were  well  and  accurately  described 
by  their  titles,  and  the  dates  of  their  passage,  and  with 
other  acts  relating  to  the  government  of  the  city  of  New 
York,  and  declared  to  be  **  hereby  repealed."  As  there  is 
no  qualification,  or  limitation  annexed  to  the  repealing 
olause,  it  is  conceded  that  it  insufficient  in  terms  to  accom- 
plish all  that  is  claimed  for  it,  and  if  literally  interpreted, 
^flfectually  abrogates  the  laws  of  1863  arid  1867,  reorganizing 
the  criminal  courts  in  the  city  of  New  York.  The  eflfect  of 
the  repeal  of  these  provisions  would  be  to  revive  the  law  of 
1847,  so  far  as  the  Court  of  Oyer  and  Terminer  is  concerned, 
and  prior  acts  by  which  the  Court  of  General  Sessions  was 
organized,  and  place  both  courts  on  the  footing  which  they 
had  prior  to  the  passage  of  the  act  of  1868.  In  that  event, 
neither  court  could  be  held  by  a  single  judge.  The  practi- 
<;al  effect  of  a  judgment  giving  full  and  literal  effect  to  the 
repealing  clause  in  the  act  of  1870,  would  be  to  annul  all 
the  proceedings  in,  and  judgments  of  both  courts  for  the 
last  two  years,  and  the  consequences  would  seriously  affect 
Che  public  as  well  as  individuals. 

A  statute  should  not  be  so  construed  as  to  work  a  public 
mischief,  unless  required  by  words  of  the  most  explicit  and 
unequivocal  import.    {People  v.  Lambier^  5  Denio,  9.) 

In  the  construction  of  statutes,  effect  must  be  given  to  the 
intent  of  the  legislature  whenever  it  can  be  discerned,  though 
6uch  construction  seem  contrary' to  the  letter  of  the  statute. 
That  intent  must  be  primarUy  sought  in  the  language  of  the 
statute,  and  if  the  words  employed  have  a  well  understood 
meaning,  are  Of  themselves  precise  and  unambiguous,  in 
most  cases  no  more  c^n  be  necessary  than  to  expound  them 
in  their  natural  and  ordinary  sense.  The  words  in  such  case, 
ordinarily,  best  declare  the  intention  of  the  legislature. 
{Sussex  V.  Peerage,  11  C.  &  F.,  86;  Newell  v.  People^  3 
Seld.,  97;  McCluskey  v.  Cromwell^  1  Kern.,  §93.)  These 
rules  are  elementary,  but  it  is  equally  well  settled  that 
words,  absolute  of  themselves,  and  language  the  most  broad 
and  comprehensive,  may  be  qualiiied  and  restricted  by  ref- 
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erence  to  other  parts  of.  the  same  statute  in  which  they  are 
used,  and  to  the  circumstances  and  facts  existing  at  the^ 
time,  and  to  which  they  relate,  or  are  applied.  A  literal 
interpretation  of  words  in  most  common  use,  and  having  a 
well  defined  meaning  as  ordinarily  used,  would  not  unfre- 
quently  defeat  rather  than  accomplish  the  intent  of  the 
party  using  them.  If  in  reading  a  statute  in  connection  with 
other  statutes  passed  at,  or  about  the  same  time,  a  doubt  ex- 
ists as  to  the  force  and  effect  the  legislature  intended  to  give 
to  particular  terms,  that  is  as  to  the  meaning  which  it  was  in- 
tended they  should  bear  and  have  in  the  connection  in  which 
they  are  used,  it  is  also  competent  to  refer  to  the  circum- 
stances under  which,  and  for  the  purposes  for  which  a  stat- 
ute is  passed,  to  ascertain  the  intent  of  the  legislature.  The 
ground  and  cause  of  the  making  of  a  statute  explains  the 
intent.     (Com.  Dig.,  Parliament  R.,  11.) 

The  title  of  the  act  is  local,  relating  solely  to  the  political 
organization  of  the  city.     It  does  not  indicate  an  intent  to 
reconstruct  or  interfere  with  the  organization  of  the  criminal 
courts  of  the  city,  and  the  act  in  all  its  provisions  strictly 
adheres  to  the  title.     It  recognizes  the  legislative,  executive 
and  administrative  departments  of  the  city  and  county.     So 
far  as  the  city  government  proper  is  concerned,  it  provides 
a  substitute  for  all  the  statutes  in  terms  repealed  by  it,  but 
not  for  the  provisions  embodied  in  the  same  acts,  and  par- 
ticularly that  of  1857,  affecting  the  courts  of  Oyer  and  Ter- 
miner and  General  Sessions.     It  is  known  from  the  history 
of  the  law  and  the  circumstances  under  which  it  was  enacted 
as  well  as  from  its  terms,  that  the  chief  end  and  object  was 
to  secui'e  a  new  an&  amended  charter  for  the  city.    There  was 
no  reason  for,  or  movement  in  favor  of,  restoring  judicial  func- 
tions to  aldermen,  or  taking  judges  of  the  Common  Pleas  from 
their  own  courts,  and  placing  them  by  the  side  of  a  justice  of 
the  Supreme  Court,  in  the  Courts  of  Oyer  and  Terminer. 
The  indications  thus  far  of  an  intent  on  the  part  of  the  legis- 
lature to  qualify  and  limit  the  effect  of  the  repealing  clause 
in  the  act  of  1870,  and  retain  the  provisions  of  the  acts,  es- 
pecially named  therein,  under  which  the  criminal  courts  of 
the  city  were  then  organized,  may  be  slight;  but  it  is  suffi- 
cient to  create  a  reasonable  doubt,  and  justify  the  looking 
outside  of  the  act  for  other  legitimate  evidences  of  the  intent. 
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The  constitution  of  the  courts  named  has  been  regarded  as 
preserved,  and  continued  under  the  acts  of  1863  and  1867, 
notwithstanding  the  acts  of  1870,  by  the  courts  in  question, 
by  the  profession  and  the  public,  and  they  have  ^^cised 
unquestioned  jurisdiction  from  that  time  to  this,  and  their 
proceedings  and  judgments  have  been  af&rmed  in  this  court 
without  question  as  to  their  rightful  organization.    • 

The  question  whether  a  repeal  of  a  prior  statute,  absolute 
in  terms,  can  be  limited  in  its  operation  and  effect  for  any 
reason  has  frequently  arisen  ;  and  the  decisions  of  the  courts 
have  been  uniform  that  while  the  language  of  the  repealing 
clause  must  be  accepted  as  the  expression  of  the  will  of  the 
legislature,  the  effect  given  to  it  according  to  its  terms,  un- 
less it  appears,  although  the  language  of  the  appeal  was 
gjeneral  and  unqualified  that  it  was  intended  to  be  used  in  a 
qualified  and  limited  sense,  that  whenever  that  intent  is 
discovered  effect  must  be  given  to  it,  as  in  the  interpretation 
of  other  acts.  {King  v.  Rogers^  10  East,  566 ;  Warren  v. 
WindZe,  3  East,  206.) 

If  the  repeal  of  a  statute  is  by  express  and  positive  terms, 
and  there  is  no  legitimate  evidence  in  or  out  of  the  act  of  an 
intent  to  qualify  and  restrict  the  operation,  that  is,  no  limi- 
tation or  qualification,  express  or  implied,  the  only  question 
is  as  to  the  effect  of  the  repeal,  and  the  rule  is  that  for  all 
purposes  the  law  repealed  is  as  if  it  had  never  existed. 
{Miller's  Case,  1  W.  Bl.  R.,  461  •„  Butler  v.  Palmer,  1  Hill, 
324 ;  Maggs  v.  Hunt,  4  Bing.,  212 ;  Surtees  v.  EUison,  9  B. 
&  C,  760.)  A  clause  in  a  statute  purporting  to  repeal  other 
statutes  is  subject  to  the  same  rules  of^  interpretation  as 
other  enactments,  and  the  intent  must  prevail  over  literal 
interpretation.  One  part  of  an  act  of  the  legislature  may  be 
referred  to  in  aid  of  the  interpretation  of  other  parts  of  the 
same  act.  So  in  case  of  doubt  or  uncertainty,  acts  in  jHiri 
materia,  passed  before  or  after,  and  whether  repealed  or 
unrepealed,  may  be  referred  to  in  order  to  discern  the  Intent 
of  the  legislature  in  the  use  of  particular  terms;  and  within 
the  same  rule,  and  the  reason  of  it,  contemporaneous  legis- 
lation, although  not  precisely  in  pari  materia,  may  be  re> 
ferred  to  for  the  same  purpose.  Statutes  in  pan  materia 
relate  to  the  same  subject,  the  same  person  or  thing,  or  the 
eame  class  of  persons  or  things,  and  are  to  be  read  together, 
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for  the  reason  that  it  is  to  be  implied  that  a  code  of  statutes 
relating  to  one  subject  is  governed  by  the  ^ame  spirit,  and 
are  intended  to  be  harmonious  and  consistent.  They  are  to 
be  taken  together  as  if  they  were  one  in  law,  as  one  statute. 
(1  Kent  Com.,  463 ;  Church  v.  Crocker^  3  Mass.,  21 ;  Mendon 
V.  Worcester  County y  10  Pick.,  235  ;  United  Society  v.  Eagle 
BanJCy  7  Conn.,  456 ;  Bacon's  Abdg't  Stat.  J.,  3 ;  McMillan 
V.  AdamSy  1  Macg.  H.  L.  Cas.,  120;  Rogers  v.  Bradshaw, 
20  J.  R.,  735;  McCarteev.  Orphan  Asylum,  9  Cow.,  437.) 
Statutes  enacted  at  the  same  session  of  the  legislature 
.should  receive  a  construction,  if  possible,  which  will  give 
effect  to  each.  They  are  within  the  reason  of  the  rule  gov- 
erning the  constrnctionioi!  statutes  in  pari  Tnateria,  Each  is 
supposed  to  speak  the  mind  of  the  same  legislature,  and 
the  words  used  in  each  should  be  qualified  and  restricted,  if 
necessary,  in  their  construction  and  effect,  so  as  to  give 
validity  and  effect  to  every  other  act  passed  at  the  same 
session.  {State  v.  Stocking^  2  Black.  R.,  249.)  But  for  tTie 
acts  of  1853  and  1857  the  oourt  of  General  Sessions  could 
not  have  been  held  by  the  recorder  or  city  judge  alone ;  and 
if  these  acts  were  repealed  in  April,  1870,  as  claimed,  that 
court  could  only  have  been  held  by  the  mayor,  recorder, 
cifcy  judge,  or  judges  of  the  Common  Pleas,  and  aldermen, 
or  any  three  of  them,  of  whom  the  mayor,  recorder,  city 
judge,  or  one  of  the  judges  of  the  Common  Pleas  should  be 
one,  as  by  the  repeal  of  the  former  statutes  prescribing  the 
organization  of  the  court  would  have  been  revived.  (2 
R.  L.,  506,  §8 ;  Laws  of  1821,  p.  65.)  If  the  part  of  the  law 
of  1863  and  1857  permitting  the  courts  of  Oyer  and  Termi- 
ner to  be  held  by  a  justice  of  the  Supreme  Court  was.  re- 
pealed, it  follows  that  the  authority  of  the  recorder  and  city 
judge  to  hold  the  Court  of  Sessions  alone  was  abrogated',  for 
they  were  both  provided  for  in  the  same  section,  and  were 
parts  of  the  same  enactment  in  the  statutes  now  claimed  to 
have  been  repealed,  and  as  neither  were  excepted  or  referred 
to  in  the  act  of  April,  1870,  or  in  any  way  distinguished 
from  the  other,  the  repealing  clause  in  the  latter  act  was 
operative  or  inoperative  as  to  both  courts.  The  provision 
as  to  both  courts  constituted  one  system  for  the  organiza- 
tion of  the  criminal  courts  of  the  city  of  New  York.  The 
same  legislature  that  passed  the  act  of  April,  1870,  also 
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passed  a  law  in  May  of  the  same  year,  less  than  a  month 
after  the  passage  of  the  first  act  (Laws  of  1870,  chap.  554), 
clearly  recognizing  the  authority  of  a  single  judge  to  hold 
the  Court  of  Sessions  alone,  and  to  the  exclusion  of  the 

m 

judges  of  the  Common  Pleas,  and  all  others,  which  authori- 
ity  did  not  exist,  if  the  act  of  1863  and  1857  had  been  unqual- 
ifiedly and  in  all  their  parts  repealed  by  the.  act  of  April 
preceding.  The  legislature  impliedly  affirmed  the  continu- 
ing validity  and  force  of  the  statutes  of  1853  and  1857,  relat- 
ing to  the  organization  of  the  criminal  courts  of  New  York, 
by  providing,  substitutes  for  the  recorder  and  city  judge, 
from  the  bench  of  the  Common  Pleas,  and  authorizing  the 
judges  of  the  latter  court  to  **holdV  the  court  in  place  of 
the  recorder  or  city  judge  when  they  should  not  attend. 
But  if  the  recorder  or  city  judge  could  not  "  hold  "  the  court 
alone,  or  the  judges  of  the  Common  Pleas  could  sit  in  that 
court,  in  pursuance  of  the  statutes  revived  by  the  repeal  of 
the  statutes  of  1863  and  1857,  the  act  was  a  nullity,  and  the 
legislature  did  a  vain  thing,  which  the  law  will  not  intend. 
The  act  in  a  sfense  is  in  pari  Tnateria  with  that  of  April  pre- 
ceding. The  one  act  provided  a  substitute  for  the  main 
provisions  of  the  acts  of  1853  and  1857,  and  the  other  legis- 
lated in  respect  to  matters  foreign  to  the  others,  but  which 
were  embodied  in  the  same  act,  and  as  if  the  part  of  the  act 
relating  to  those  matters  was  still  operative,  and  had  not 
been  repealed.  The  last  act  reflects  light  upon  the  first,  and 
is  a  very. significant  indication  that  the  legislature  did  not 
intend  by  the  comprehensive  terms  of  repeal  to  abrogate  the 
organizing  law  of  the  criminal  courts  in  New  York,  which 
had  a  place  in  the  acts  purporting  in  terms  to  be  repealed, 
and  did  not  suppose  that  the  organization  had  been  effected. 
Both  acts  can  stand  together  by  giving  the  repealing  clause 
a  qualified  and  restricted  operation  in  harmony  with  the 
evident  intent  of  the  legislature,  and  not  otherwise.  In 
Rumsey  v.  People^  19  N.  Y.,  41,  and  passed  in  1854,  which 
in  Lanning  v.  Carpenter^  20  id.,  447,  was  adjudged* to  have 
been  unconstitutional  at  the  time  of  its  enactment,  was  sus- 
tained as  valid  from  1867,  when  it  could  have  been  consti- 
tutionally passed  for  the  reason  assigned  by  two  of  the  five 
judges  concurring  in  the  judgment,  that  the  law  had  been 
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incidently  recognized  as  in  force  in  several  acts  of  the  legis- 
lature in  1867. 

Here  cotemporaneous  legislative  action  and  interpretation 
coincided  with  the  practical  construction  of  the  act  of  1870, 
which  at  this  late  day  is  claimed  to  have  abrogated  the  right 
of  one  judge  to  hold  a  court  of  Oyer  and  Terminer  in  New 
York,  and  is  adverse  to  the  claim.  This  legislative  action 
is  legitimate  evidence  of  the  intent  of  the  law-makers  to 
which  courts  iriay  resort,  and  by  which  they  are  bound  in 
the  interpretation  of  statutes.  While  every  reasonable 
doubt  upon  questions  of  law  or  fact  bearing  upon  the  guilt 
or  innocence  of  the  accused  should  be  solved  in  his  favor, 
doubts  as  to  jurisdiction  may,  in  a  case  like  this,  be  solved 
in  favor  of  the  tribunal  exercising  it,  unless  by  so  doing 
some  established  rule  of  law  will  be  palpably  violated. 

Parker,  J5.,  in  Miller  v.  Solomans,  7  Exch.  R.,  646,  says : 
"  It  is,  however,  true  that  words  which  are  plain  enough  in 
their  ordinary  sense  may,  when  they  would  involve  any  ab- 
surdity or  inconi^istency,  or  repugnance  to  the  clear  inten- 
tion of  the  legislature,  to  be  collected  from  thfe  whole  of  the 
act  or  acts  mpari  materia  to  be  construed  with  it,  or  other 
legitimate  grounds  of  interpretation,  be  modified  or  altered 
so  as  to  avoid  that  absurdity,  inconsistency  or  repugnance, 
but  no  further,^  for  there  we  may  predicate  that  the  words 
never  could  have  been  used  by  the  framers  of  the  law  in 
such  a  sense."   ^ 

The  evidence  from  legitimate  sources  is  conclusive  that 
the  legislature  did  not  intend,  by  the  repealing  clause  in  the 
act  of  April,  1870,  to  aflfect  the  organization  of  the  criminal 
courts  in  the  city  of  New  York.  One  ground  claimed  for 
the  regularity  of  the  court,  as  held  by  one  judge,  should  be 
noticed,  as  it  cannot  be  sustained  and  the  discussion  of  it, 
without  an  adjudication  of  this  court,  might  leave  a  doubt, 
and  lead  to  litigatioo  respecting  the  organization  of  the 
Ceurts  of  Oyer  and  Terminer  in  counties  other  than  New 
York.  The  Code  of  1848  is  relied  upon  as  superseding  ^ro 
tanio  the  act  of  1847,  and  making  provision  for  courts  of 
oyer  and  terminer  throughout  the  State.  It  is  somewhat 
significant  that  such  was  not  tbe  cotemporaneous  construc- 
tion of  the  Code,  and  such  effect  has  never  been  attributed 
tp  it.    The  acts  of  1863  and  1867,  changing  the  organization 
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of  the  courts  of  oyer  and  terminer  in  New  York  city,  were 
passed  upoh  the  theory  that  the  act  of  1847  was  still  in 
force,  and  the  legislature  has  since  made  provision  for  sup- 
plying the  places  of  those  who  were  made  judges  of  those 
courts  in  other  counties  by  the  act  of  1847,  but  might  not  be 
in  attendance  at  the  opening  of  the  court,  or  in  case  of  va- 
cancy in  the  office.  (Laws  of  1854,  chap.  73 ;  Laws  of  1870, 
chap.  3.) 

The  judiciary  act  of  1847  (S.  L.,  p.  380,  §  38),  ia  the  arti- 
cle providing  for  ^^  Criminal  Courts,"  enacts  that  courts  of 
Oyer  and  Terminer  shall  be  held  at  the  same  times  and 
places  that  Circuit  Courts  of  the  same  county  shall  be  ap- 
pointed to  be  held.  In  the  article  of  the  same  act  providing 
for  the  organization  and  holding  of  the  Supreme  Courts  by 
section  24  (S.  L.,  p.  326),  it  was  provided  that  a  General 
Term  of  the  Supreme  Court  should  be  held  at  the  Capitol, 
in  the  city  of  Albany,  on  the  first  Monday  of  July  there- 
after, and  said  court  should  at  that  time,  by  an  order,  ar- 
range and  appoint  the  General  and  Special  Terms  of  said 
court,  and  the  terms  of  all  the  Circuit  Courts,  and  Courts  of 
Oyer  and  Terminer,  and  assign  the  business  and  duties  to 
the  justices  thereof  respectively,  and  that  a  like  term  should 
be  held  in  January,  1850,  and  every  second  year  thereafter, 
at  which  a  like  order  should  be  made  and  entered. 

This  provision  had  no  relation  to  the  organization  and 
composition  of  the  several  courts  when  hel^  That  was  pro- 
vided for  elsewhere,  and  by  other  acts.  It  did  not  contem- 
plate a  court  of  Oyer  and  Terminer  to  be  held  by  the  justice 
then  assigned,  without  the  presence  of  the  other  judges,  made 
a  part  of  the  court  by  subsequent  sections  of  the  same  act.  It 
was  simply  a  provision  for  the  apportionment  of  the  busi- 
ness among  the  several  justices  of  the  Supreme  Court,  and 
an  assignment  of  the  duties  of  each,  and  the  designation  of 
the  time  and  place  for  holding  the  courts,  which  the  law  re- 
quired should  be  held.  What  should  constitute  a  court, 
and  of  what  number  of  judges  it  should  be  composed,  and 
what  its  jurisdiction  when  organized  should  be,  was  not 
provided  for  in  that  section.  By  section  17  of  the  Code,  the 
provisions,  of  that  particular  section  of  the  judiciary  act, 
and  the  order  of  the  Supreme  Court  made  pursuant  thereto 
in  July,  1847,  were  repealed  and  abrogated,  and  the  pro- 
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visions  of  the  bill  of  which  section  17  was  a  part,  sabstituted 
therefor.  By  that  title  the  number  of  Special  Terms,  Circuit 
Courts,  and  courts  of  Oyer  and  Terminer  in  the  several 
counties  was  prescribed,  and  the  Governor  was  required  to 
designate  the  times  and  places  of  holding  the  several  terms 
—  Circuit  Courts,  and  courts  of  Oyer  and  Terminer,  and  tlie 
judge  by  whom  they  should  be  held,  up  to  December  Slst, 
1849  —  after  which  time  the  Supreme  Court  were  to  exercise 
that  power.  It  was  no  legislative  power  that  was  vested  in 
the  governor,  affecting  the  constitution  and  organization  of 
the  several  courts.  He  had  simply  the  power  to  designate 
or  assign  particular  justices  of  the  Supreme  Court  to  par- 
ticular duties,  to  assign  to  eachi  justice  the  courts  which  he 
should  hold,  or  in  which  he  shquld  preside.  No  part  of  the 
act  of  1847  was  repealed  in  terms,  other  than  that  relating 
to  the  appointment  of  the  terms  of  the  courts,  and  the  desig- 
nation of  the  particular  justices  who  were  to  hold  or  pre- 
side in  them.  Other  provisions  of  the  same  title  of  the  Code 
affected  other  parts  of  the  judiciary  act ;  and  so  far  as  they 
were  repugnant,  or  inconsistent  with  the  judiciary  act,  or 
any  other  existing  act  of  the  legislature,  they  operated  pro 
tanto  to  repeal  the  prior  provisions.  But  there  are  no  pro- 
visions affecting  the  organization  of  the  courts  of  Oyer  and 
Terminer  in  the  city  and  county  of  New  York,  or  the  other 
counties  of  the  State ;  and  the  provisions  of  section  39  of  the 
judiciary  act,  as  it  was  not  referred  to  or  described  in  the 
repealing  clause  of  the  seventeenth  section  of  the  Code,  and 
was  not  impaired  or  repealed  by  implication  by  any  of  the 
other  provisions  of  the  Code ;  but  by  section  26  of  the  pres- 
ent Code  (section  28  of  the  Code  of  1848),  justices  of  the  Su- 
preme Court  are  referred  to  as  '* presiding"  in  courts  of 
Oyer  and  Terminer,  which  would  have  been  inconsistent 
with  jLhe  idea  now  put  forth,  that  the  governor  was  to  as- 
sign him  to  hold  the  court. 

It  would  be  giving  an  effect  to  the  seventeenth  section  of 
the  Code  not  warranted  by  its  terms,  and  entirely  beyond  its 
scope  and  intent  to  construe  it  as  a  repeal  of  all  the  acts 
providing  for  the  organization  and  composition  of  the  courts 
of  Oyer  and  Terminer,  and  vesting  the  power  in  the  gov- 
ernor to  declare  of  what,  and  what  number  of  judges  they 
should  be  composed. 

Vol.  I.  81 
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No  other  objection  is  taken  to  the  conviction,  other  than 

that  the  Oyer  and  Terminer  in  which  the  indictment  was 

found  was  not  legally  constituted,  and  as  that  objection  is 

no^  well  taken,  and  cannot  be  sustained,  the  judgment  must 

be  affirmed. 

All  concur. 

Judgment  affirmed. 


COURT   OF   APPEALS. 

New  York,  1872. 


The  People  v.  Bennett. 

The  prisoner  was  indicted  for  the  murder  of  his  wife  and  tried  at  the  Ulster  Oyer 
and  Terminer,  and  convicted  of  manslaughter  in  the  second  degree.  Upon  writ 
of  error  to  the  Supreme  Court  the  judgment  was  reversed,  and  the  people 
brought  error  to  this  Court. 

ffeid,  That  a  writ  of  error  will  lie  from  the  judgment  of  the  Supreme  Court  revers- 
ing a  conviction  in  the  Oyer  and  Terminer  and  granting  a  new  trial.  The  act 
of  1862  expressly  authorizes  a  review  by  this  court  in  such  cases.  The  deci- 
sion in  the  Supreme  Court  is  a  judgment  within  the  meaning  of  the  act,  and  it  is 
final,  so  far  as  that  court  is  concerned. 

On  the  trial  and  at  the  close  of  the  evidence  on  the  part  of  the  prosecution,  the  coun- 
sel for  the  prisoner  moved  the  court  to  discharge  the  prisoner  on  the  ground 
that  this  was  not  a  case  for  the  jury,  the  criminal  agency  of  another  than  the 
deceased  not  having  been  proved  to  have  been  the  cause  of  her  death.  A  simi- 
lar motion  was  made  at  the  close  of  the  whole  evidence.   Both  motions  were  denied. 

Meld,  That  the  court  of  Oyer  and  Terminer  had  no  power  to  grant  the  precise  mo- 
tion made.  The  verdict  of  the  jury  must  be  pronounced  after  the  trial  has  been 
commenced,  but  this  may  be  done  under  the  advice  or  direction  of  the  court. 

Seldf  That,  if  any  view  of  the  facts  which  the  jury  was  warranted  in  taking  would 
justify  a  verdict,  then  it  was  a  question  of  fact  and  not  of  law,  and  the  court 
properly  declined  to  take  it  from  the  jury. 

Held,  That  in  determining  a  question  of  fact  from  circumstantial  evidence,  thjere  are 
two  general  rules  to  be  observed  :  1.  The  hypothesis  of  delinquency  or  guilt 
should  flow  naturally  from  the  facts  proved,  and  be  consistent  with  them  alL 
2.  The  evidence  must  be  such  as  to  exclude,  to  a  moral  certainty,  every  hjrpo- 
thesie  but  that  of  hie  guilt  of  the  offence  imputed  to  him,  or,  in  other  words,  the 
facts  proved  must  all  be  consistent  with  and  point  to  his  gmlt  not  only,  bat 
they  must  be  inconsistent  with  his  innocence. 

Eddt  That  the  corpus  delicti  has  two  components:  Death  ^s  the  result^  and  the 
criminal  agency  of  another  as  the  means,  and  that  there  must  be  direct  proof  of 
one  or  the  other ;  that  both  cannot  be  established  by  mere  circumstantial  evi- 
dence. 
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JF.  L\  WesthrooJc^  for  the  people. 

2).  M,  De  WiUj  for  the  prisoner. 

Church,  Ch.  J.  The  prisoner  was  indicted  for  the  mur- 
der of  his  wife  and  tried  at  the  Ulster  Oyer  and  Terminer  in 
April,  1871,  and  convicted  of  manslaughter  in  the  second 
degree.  Upon  writ  of  error  to  the  Supreme  Court  the  judg- 
ment was  reversed,  and  the  people  brought  error  to  this 
court. 

The  objection  that  a  writ  of  error  will  not  lie  from  the 
judgment  of  the  Supreme  Court  reversing  a  conviction  in  the 
Oyer  and  Terminer  and  granting  a  new  trial,  is  not  tenable. 
The  act  of  1852  expressly  authorizes  a  review  by  this  court 
in  such  cases.  The  decision  in  the  Supreme  Court  is  a  judg- 
ment within  the  meaning  of  the  act,  and  besides  it  is  flnal,  so 
far  as  that  court  is  concerned.     (Laws  of  1852,  page  76.) 

The  deceased  came  to  her  death  on  the  16th  of  June,  1870, 
by  the  loss  of  blood  occasioned  by  a  contused  wound  in  the 
genital  organs,  inflicted  by  an  instrument  which  ruptured 
some  of  the  veins  and  one  or  more  arteries  located  in  that 
portion  of  the  body. 

At  the  close  of  the  evidence  on  the  part  of  the  prosecu- 
tion, the  counsel  for  the  prisoner  moved  the  court  to  dis- 
charge the  prisoner  on  the  ground  that  this  was  not  a  case 
for  the  jury,  the  corpus  delicti  not  having  been  proved,  the 
criminal  agency  of  another  than  the  deceased  not  having 
been  proved  to  have  been  the  cause  of  death.  A  similar  mo- 
tion was  made  at  the  close  of  the  whole  evidence,  both  of 
which  were  "denied  and  the  case  was  submitted  to  the  jury. 
The  Supreme  Court  held  this  to  be  an  error  and  reversed 
the  judgment. 

In  the  first  place,  it  is  proper  to  remark  that  the  Court  of 
Oyer  and  Terminer  had  no  power  to  grant  the  precise  mo- 
tion made  to  take  the  case  from  the  jury  and  discharge  the 
prisoner.  The  verdict  of  the  jury  must  be  pronounced  after 
the  trial  has  been  commenced,  but  this  may  be  done  under 
the  advice  or  direction  of  the  court.  The  same  strictness, 
in  the  form  of  exception  will  not  be  enforced  in  criminal  as 
in  civil  cases,  but  the  court  will  look  at  the  substance  with 
a  view  to  promote  justice. 
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Although  the  motion  was,  in  form,  for  an  absolute  dis- 
charge of  the  prisoner,  it  may  be  regarded,  in  substance,  as 
a  request  to  direct  an  acquittal ;  or  that  the  court  instruct 
the  jury,  as  a  matter  of  law,  that  the  prisoner  could  not  be 
convicted,  and  the  court  evidently  so  understood  it  by  de- 
ciding to  submit  the  case  upon  the  merits  to  the  jury. 
There  is  no  such  thing  as  a  nonsuit  in  a  criminal  case  in  the 
Oyer  and  Terminer ;  and  it  has  been  a  disputed  question 
whether  the  court  has  power  to  direct  an  acquittal  or 
whether  its  power  is  advisory  merely,  which  might  or  might 
not  be  acquiesced  in  by  the  prosecuting  attorney  or  by  the 
jury.  (1  Edmonds'  Select  Cases,  453.)  Practically,  the  re- 
sult is  the  same.  It^is  very  rare* that  the  prosecuting  oflScer 
will  not  accede  to  the  opinion  of  the  court,  and  still  more 
rare  to  convict  against  the  advice  of  the  court  that  it  was 
improper.  The  court  has  no  power  to  Tiolle  prosequi  an 
indictment,  except  on  motion  of  the  district  attorney;  and 
the  necessity  of  procuring  the  consent  of  court  is  of  com- 
paratively recent  statutory  regulation.  (2  R.  S.,  728.)  This 
restriction  applies  to  district  attorneys  only;  the  attorney- 
general  still  having  power  to  enter  a  nolle  prosequi  upon 
any  indictment  without  the  consent  of  the  courts.  Courts 
of  Oyer  and  Terminer  have  no  power  to  grant  a  new  trial 
upon  the  merits  {Quimbo  Appo  v.  The  People^  20  N.  T., 
531),  and  hence  it  is  urged  that  they  cannot  determine  the 
merits  upon  the  trial,  and  that  the  appellate  court  has, 
therefore,  no  power  to  reverse  a  judgment  upon  the,  merits. 
The  apparent  incongruity  suggested  in  these  cases  may,  I 
think,  be  solved  by  observing  the  proper  distinctions  as  to 
the  nature  of  the  questions  presented  for  decision.  Con- 
trary to  an  opinion  formerly  prevailing,  it  has  been  settled 
that  the  juries  are  not  judges  of  the  law  as  well  as  the  facta 
in  criminal  cases,  but  that  they  must  take  the  law  from  the 
court.  All  questions  of  law  arising  during  the  trial  are  to 
be  determined  by  the  court,  and  it  is  the  duty  of  the  jury 
to  regard  and  abide  by  such  determination. 

And  although  where  a  general  verdict  is  rendered  it  may 

be  impracticable  to  analyze  it  so  as  to  ascertain  the  grounds 

/  upon  which  it  was  rendered,   for  the  purpose  of  a  legal 

remedy,  yet  this  does  not  detract  from  the  rule  or  binding 

force  of  the  decisions  of  the  court  upon  questions  of  law. 
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The  jury  may  find  the  facts  specially  and  leave  the  court  to 
apply  the  law. 

I  can  see  no  reason,  therefore,  why  the  court  may  not,  in 
a  case  presenting  a  question  of  law  only,  instruct  the  jury 
to  acquit  the  prisoner,  or  to  direct  an  acquittal,  and  enforce 
the  direction,  nor  why  it  is  not  the  duty  of  the  court  to  do 
80.  This  results  from  the  rule  that  the  jury  must  take  the 
law  as  adjudged  by  the  court,  and  I  think  it  is  a  necessary 
result.  It  follows  that  a  refusal  to  give  such  instruction  or 
direction  in  a  proper  case  is  error. 

In  The  Ruloff  Case  (18  N.  Y.,  179),  this  court  reversed 
the  judgment  and  conviction  against  the  prisoner  for  the 
error  of  the  court  in  not  directing  ^n  acquittal,  although  the 
question  of  power  was  not  raised.  The  same  practice  has 
prevailed  to  some  extent  in  other  States  and  in  England. 
{SmitKs  Case^  Leigh  &  Cave  C.  C,  Wfl\.Reg.  v.  Bird^  5 
Cox's  Cr..Cas.,  p.  1 ;  Bishop's  Crim.  Pro.,  §  977.)  Regard- 
ing the  motion  in  this  case  as  equivalent  to  a  request  to  direct 
an  acquittal,  the  question  is  whether  it  was  a  legal  error  to 
refuse  it.  The  distinction  referred  to,  and  which  I  regard  as 
important  to  be  observed,  is  between  questions  of  law  and 
questions  of  fact.  The  former  the  court  may,  the  latter 
they  may  not,  decide.  If  the  prosecution  leaves  some  ele- 
ment necessary  to  constitute  the  crime  entirely  unproved,  it 
is  a  clear  case  for  the  interposition  of  the  court.  As  in  the 
case  of  treason,  when  two  witnesses  are  necessary  to  an  overt 
act  and  there  is  but  one,  or  in  perjury  when  two  witnesses 
are  required  and  but  one  is  produced,  and  in  any  case  when 
assuming  all  the  facts  proved  to  be  true  they  fall  short  of 
constituting  the  crime,  the  prisoner  is  entitled  to  have  the 
instruction  of  the  court  in  his  favor.  But  in  a  case  where 
competent  evidence  has  been  given  tending  to  prove  every 
element  constituting  the  crime,  and  the  force  and  effect 
which  ought  to  be  given  to  it  depends  upon  the  credibility 
of  witnesses  and  upon  inferences  to  be  drawn,  as  to  which 
persons  may  differ,  it  is  not  the  province  of  the  court  to  take 
the  case  from  the  consideration  of  the  jury,  although  it  may 
be  of  the  opinion  that  it  is  not  sufficient  to  convict. 

In  cases  of  weak  and  unsatisfactory  evidence  the  court 
can  always  impress  a  jury  with  the  benign  principles  of  the 
common  law  established  for  the  protection  of  the  innocent ; 
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that  the  prosecution  are  bound  to  establish  a  clear  case ; 
that  the  prisoner  is  entitled  to  the  benefit  of  all  reasonable 
doubts;  and  that  it  is  better  that  many  guilty  prisoners 
should  escape  than  that  one  innocent  person  should  be  pun- 
ished ;  and  there  may  be  cases  so  weak  upon  the  facts  as  to 
justify  the  advice  of  the  court  that  it  is  unsafe  in  the  par- 
ticular case  to  convict.  This  is  the  extent  to  which  a  court 
can  be  justified  in  going  in  a  case  where  any  view  of  the 
facts  may  be  taken  warranting  a  conviction. 
.  Justice  is  better  administered,  both  in  civil  and  criminal 
cases,  by  confining  the  respective  duties  of  court  and  jury 
to  each  tribunal,  and  permitting  no  encroachment  by  either. 
It  is,  however,  strenuously  insisted  by  the  learned  coun- 
sel for  the  prisoner  that  this  is  a  case  of  defective  proof,  that 
there  was  a  failure  to  prove  the  complete  corpus  delicti,  and 
that  it  falls  within  the  principle  of  the  Ruloff  Case{supra)y 
and  this  was  sustained  by  the  Supreme  Court.  I  feel  con- 
strained to  differ  from  this  view  of  the  case.  The  corpus 
delicti  has  two  components,  viz.:  Death  as  the  result,  and 
the  criminal  agency  of  another  as  the  means,  and  all  that 
the  court  decided  in  the  Ruloff  Case  was,  that  there  must 
be  direct  proof  of  one  or  the  other.  The  court  adopted  the 
rule  of  Lord  Hale,  who  said :  ''I  would  never  convict  any 
person  of  murder  or  manslaughter,  unless  the  fact  was  proved 
to  be  done,  or,  at  least,  the  body  found  dead."  The  court 
reviewed  numerous  authorities  to  sustain  the  decision  which 
is,  unquestionably,  a  just  and  sound  rule.  The  point  of  the 
decision  is  that,  as  to  one  or  the  other  of  the  component 
parts  of  the  corpus  delicti^  there  must  be  direct  evidence ; 
that  both  cannot  be  established  by  mere  circumstantial  evi- 
dence; but  the  court  affirms  the  rule  that  when  one  is 
proved  by  direct  evidence,  the  other  may  be  by  circum- 
stances. In  that  case  the  basis  of  the  corpus  delicti,  that 
the  person  alleged  to  be  murdered  was  not  found  dead  was 
wanting.  The  death,  as  well  as  the  criminal  agency,  was 
attempted  to  be  proved  by  circumstances.  Here  the  body 
was  found  dead  and  fully  identified,  and  it  was  undisputed 
that  death  was  produced  by  the  wound  inflicted  in  the  va- 
gina ;  and  the  remaining  material  question  was,  whether  the 
prisoner  feloniously  inflicted  it.  It  was  competent  to  prove 
that  fact  by  circumstantial  evidence. 
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Burrill,  in  his  work  on  Circamatantial  Evidence,  page 
682,  lays  down  the  correct  rule.  He  says :  ''A  dead  body 
or  its  remains  having  been  discovered  and  identified  as  that 
of  the  person  charged  to  have  been  slain,  and  the  basis  of 
the  corpus  delicti  being  thus  fully  established,  the  next  step 
in  the  process,  and  the  one  which  seems  to  complete  the 
proof  of  that  indispensable  preliminary  fact,  is  to  show  that 
death  has  been  occasioned  by  the  criminal  act  of  arwiher 
person.  This  may  always  be  done  by  means  of  circum- 
stantial evidence,  including  that  of  the  presumptive  kind ; 
and  for  this  purpose  a  much  wider  range  of  inquiry  is 
allowed  than  in  regard  to  the  fundamental  fact  of  death. 
And  all  the  circumstances  of  the  case,  including  facts  of 
conduct  on  the  part  of  the  accused,  may  be  taken  into  con- 
sideration." 

In  this  case,  everything  which  tended  to  prove  that  the 
wound  was  inflicted  by  the  criminal  agency  of  another 
tended  also  to  fix  it  upon  the  prisoner;  and  everything 
which  bore  upon  his  guilt,  of  course  strengthened  the  fact  of 
criminal  agency.  Unless  the  wound  was  inflicted  by  the 
deceased  herself  or  by  an  accident,  it  must  have  been 
done  by  the  prisoner.  There  is  no  possible  theory  that 
any  one  else  could  have  done  it.  If  any  view  of  the  facts 
which  the  jury  was  warranted  in  taking  would  justify  a 
conviction,  then  it  was  a  question  of  fact  and  not  of  law, 
and  the  court  properly  declined  to  take  it  from  thie  jury; 
and  it  is  only  upon  questions  of  law  that  the  Supreme  Court 
or  this  court  can  reverse  the  judgment. 

In  determining  a  question  of  fact  from  circumstantial  evi- 
dence, there  are  two  general  rules  to  be  observed :  1.  The 
hypothesis  of  delinquency  or  guilt  should  flow  naturally 
from  the  facts  proved,  and  be  consistent  with  them  all. 
2.  The  evidence  must  be  such  as  to  exclude,  to  a  moral  cer- 
tainty, every  hypothesis  but  that  of  his  guilt  of  the  offence 
imputed  to  him  or,  in  other  words,  the  facts  proved  must 
aril  be  consistent  with,  and  point  to,  his  guilt  not  only,  but 
they  must  be  inconsistent  with  his  innocence. 

The  counsel  insists  that  the  evidence  fails  under  either 
vnle,  and  especially  under  the  second ;  and  that  it  is  not 
proved  that  the  wound  might  not  have  been  inflicted  by  the 
•deceased  herself,  or  by  accident.     The  principal  affirmative 
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evidence  against  the  prisoner  was  that  he  had  the  oppor- 
tunity to  do  it.  Aboat  half  an  hour  before  the  deceased 
died  she  was  seen  apparently  in  her  usual  health.  During 
that  time  she  and  the  prisoner  were  in  the  house  alone  with 
their  two  infant  children  when  this  wound  was  inflicted,  and 
she  bled  to  death.  The  deceased  had  been  in  the  habit  of 
getting  drunk  ;  and  when  in  that  state  would  become  wild 
and  crazy,  and  sometimes  wander  around  the  neighborhood 
and  remain  out  all  night.  When  she  was  intoxicated  the 
prisoner  was  in  the  habit  of  chastising  her  by  whipping  her^ 
and  they  had  lived  for  some  time  on  bad  terms. 

The  prisoner  complained  of  his  wife  to  the  neighbors  for 
drinking  and  made  some  threats  against  her,  and  charged 
that  she  sold  pork  and  other  property  for  liquor,  and  she 
sometimes  complained  of  misusage  on  his  part.  The  occur- 
rence took  place  about  dusk  on  the  day  in  question,  and 
the  first  that  was  known  of  it  was  that  the  prisoner  informed 
a  half  sister  of  his  wife,  who  lived  in  the  adjoining  house, 
that  his  wife  was  fainting  or  dying  and  wanted  her. 

The  witness  says  she  asked  him  if  it  was  a  kick  he  gave 
her.  He  said,  ''no,  Catharine,  I  only  gave  her  three  or 
four  slaps."  The  witness  immediately  went  over  and  found 
the  deceased  lying  on  the  floor  in  one  of  the  three  small 
rooms  of  the  lower  part  of  the  house,  without  clothing  ex- 
cept a  chemise,  unable  to  speak  from  loss  of  blood,  and  she 
died  in  a  few  minutes  afterward.  The  post-Tnortem  exami- 
nation revealed  a  wound  in  the  vagina,  rupturing  veins  and 
arteries,  from  which  she  bled  to  death.  An  article  was 
found  in  the  room,  which  the  children  had  used  as  a  play- 
thing, being  a  piece  of  an  old  lamp  with  a  metal  stem  about^ 
four  inches  long  and  a  quarter  of  an  inch  thick,  with  blood 
upon  the  end  of  it,  and  two  hairs  resembling  those  from  the 
private  parts. 

There  was  evidence  tending  to  show  that  this  instrument 
might  have  produced  the  wound.  One  of  the  physicians 
testified  that  he  did  not  think  the  deceased  could  have  in- 
flicted the  wound  herself.  The  account  which  the  prisoner 
gave  on  the  trial  was  that  he  and  his  wife  had  some  words 
about  his  paying  passage  money  to  bring  his  brother  fro  no 
Ireland,  and  he  slapped  her  twice  on  her  cheek  while  she 
was  standing  up ;  that  she  then  went  into  the  back  room^ 
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and  he  soon  followed  her  to  see  if  she  had  not  gone  ont  the 
window,  and  found  her  standing  up  with  her  clothes  on ; 
tbat  he  returned  in  a  short  time  and  fonnd  her  sitting  up 
under  the  window  with  her  back  to  it  and  her  feet  to  the 
door  ;  that  he  saw  blood  on  the  floor,  and  she  was  gathering 
her  clothes  around  her  feet;  '^I  asked  her  what  was  the 
matter,  and  she  said ;  '  let  me  be  ;  I  had  a  miscarriage  ;  I 
am  all  right  now ;' "  that  he  again  left  her  and  went  out  into 
the  other  room,  and  remained  until  he  heard  the  child  cry, 
when  he  went  in  and  found  her  on  the  floor  just  alive,  and 
without  clothing  except  her  chemise,  and  then  he  gave  the 
alarm,  and  he  denied  all  knowledge  of  the  injury.  Her 
dress  was  never  found.  There  was  some  evidence,  but 
rather  slight,  that  he  made  statements  on  the  night  of  tha 
occurrence  contradictory  to  this  statement  in  two  respects ; 
first,  that  he  said  she  had  a  miscarriage  instead  of  saying 
tbat  she  said  she  had  ;  and  second,  that  he  denied  having 
struck  her.  But  substantially  he  made  the  same  statement 
throughout.  There  was  evidence  that  the  deceased  was  in- 
toxicated at  the  time,  and  that  the  prisoner  had  also  been 
drinking  some  that  day. 

This  extraordinary  wound  could  only  have  been  inflicted 
in  one  of  three  ways :  by  accident,  by  the  deceased,  or  by 
the  prisoner ;  and  it  is  claimed  that  the  evidence  was  not 
sufficient  to  warrant  the  jury  in  excluding  the  probability 
of  either  of  the  first  two.  1st.  As  to  its  being  an  accident, 
the  jury  might  have  fairly  inferred  that  it  must  have  been 
done  with  her  clothes  on,  and  that  it  was  impossible  for  such 
an  instrument  to  have  penetrated  her  clothing  and  inflicted 
such  a  wound,  and  this  would  be  confirmed  by  her  making 
no  outcry  and  no  complaint.  The  facts  would  warrant  this 
inference.  Whether  done  by  the  deceased  would  depend 
upon  what  reliance  should  be  placed  upon  the  evidence  and 
the  inferences  to  be  drawn  from  it.  It  might  be  inferred 
that  it  was  improbable  or  impossible  even.  One  physician 
testified  that  he  didn't  think  she  could  have  done  it.  She 
was  not  pregnant,  and  there  is  no  evidence  that  she  believed 
she  was,  and  it  was  legitimate  to  believe  that  she  did  not  do 
it  to  produce  a  miscarriage,  and  the  jury  might  have  infer- 
red that  she  would  not  have  done  it  to  commit  suicide,  be- 
caase,  first,  she  could  not,  and  second,  she  would  not  be 
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likely  to  know  that  death  could  be  produced  in  that  man- 
ner ;  and  in  addition  to  this,  it  was  the  duty  of  the  jury  to 
consider  the  inculpatory  circumstances  against  the  prisoner, 
the  want  of  affection,  the  ill  feeling,  the  threats,  the  quarrel 
and  violence  at  the  time,  his  conduct  as  stated  by  himself 
in  going  into  the  room  and  finding  her  bleeding  profusely, 
and  waiting  until  she  was  incapable  of  speaking  before  offer- 
ing aid  or  giving  the  alarm,  and  from  all  these  and  other 
circumstances  the  jury  might  have  inferred  that  the  prisoner 
must  have  inflicted  the  wound.  All  we  mean  to  say  is,  that 
it  was  a  question  of  fact  for  the  jury,  and  not  of  law  for  the 
court ;  and  that  the  case  was  not  so  defective  as  to  require 
the  court  to  take  it  from  the  jury. 

'  Some  of  the  members  of  the  court  are  of  opinion  that  the  ev- 
idence of  some  of  the  facts  is  too  unsatisfactory  and  the  facts 
themselves  too  inconclusive  to  exclude  any  hypothesis  con- 
«istent  with  innocence  ;  others  think  that  the  jury  were  justi- 
fied from  the  evidence,  in  finding  that  the  prisoner  inflicted  the 
wound.  This  is  only  referred  to  as  illustrative  of  the  nature 
of  the  question  involved,  and  to  show  that  it  is  one  of  fact. 
The  jury  is  the  constituted  and  most  appropriate  tribunal  to 
decide  such  questions,  and  it  is  neither  lawful  nor  desirable  to 
restrict  their  functions.  The  facts  were  properly  and  fairly 
submitted  to  the  jury.  There  is  an  exception,  however,  to 
one  portion  of  the  charge,  which  deserves  attention.  The 
court  submitted  the  propriety  of  a  conviction  of  manslaugh- 
ter in  the  second  degree,  upon  the  theory  that  the  prisoner 
might  not  have  been  actuated  by  a  premeditated  design  to 
produce  death,  and  yet  in  the  excitement  of  a  quarrel  with 
the  deceased,  in  the  sudden  heat  of  passion,  have  inserted 
the  instrument  in  her  private  parts  for  the  purpose  of  maim> 
ing  or  dishonoring  her  on  acccount  of  suspicions  in  regard 
to  her  chastity,  or  because  he  was  inflamed  with  passion  at 
the  time  and  thus  have  produced  her  death  in  a  cruel  and 
unusual  manner,  and  this  was  excepted  to.  There  was  evi- 
dence sufficient  to  find  heat  of  passion,  and  the  act  commit- 
ted, if  done  by  the  prisoner,  would  be  sufficiently  cruel  and 
unusual  to  fall  within  the  definition  of  the  statute,  and 
the  jury  could  find  the  absence  of  a  premeditated  design  to 
produce  death  ;  but  the  motive  suggested  was  entirely  with- 
out foundation  in  the  evidence.     There  is  not  the  slightest 
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evidence  tending  to  show  that  the  deceased  was  unchaste  or 
that  the  prisoner  entertained  any  suspicion  of  a  want  of  chas- 
tity. Considerable  effort  seems  to  have  been  made  to  prove 
everything  that  he  said  against  her,  and  not  a  word  appears 
upon  that  subject.  It  does  appear  that  upon  some  occasions 
she  was  wandering  about  in  the  night,  but  on  these  occasions 
she  seems  to  have  been  temporarily  insane  from  intoxication, 
and  there  is  no  evidence  of  any  act  of  lewdness  in  fact,  or 
that  the  prisoner  charged  or  suspected  any  such  thing,  and 
the  question  is  whether  this  suggestion  of  a  motive  not  war- 
ranted by  any  evidence  was  error.  Motive  is  an  inducement, 
or  that  which  leads  or  tempts  the  mind  to  indulge  the  criminal 
act.  It  is  resorted  to  as  a  means  of  arriving  at  an  ultimate 
fact,  not  for  the  purpose  of  explaining  the  reason  of  a  crim- 
inal act  which  has  been  clearly  proved,  but  from  the  impor- 
tant aid  it  may  render  in  completing  the  proof  of  the 
commission  of  the  act  when  it  might  otherwise  remain  in 
doubt.  With  motives,  in  any  speculative  sense,-neither  the 
law  nor  the  tribunal  which  adpainisters  it  has  any  concern. 
(Bur.  on  Crim.  Ev.,  296.).  It  is  in  cases  of  proof  by  circum- 
stantial evidence  that  the  motive  becomes  not  only  material^ 
but  controlling,  and  in  such  cases  the  facts  from  which  it 
may  be  inferred  must  be  proved.  It  cannot  be  imagined 
any  more  than  any  other  circumstance  in  the  case.  The 
jury  in  this  case  declined  to  find  the  accused  guilty  of  mur- 
der, because  they  doubtless  believed  the  evidence  insufficient 
to  establish  the  fact  that  the  act  was  committed  by  him. 
The  same  degree  of  certainty  as  to  that  fact  was  requisite  to 
convict  of  manslaughter,  but  with  the  suggested  motive  in 
the  case  it  may  have  been  sufficient  to  turn  the  scale  against 
him.  If  any  facts  had  existed  warranting  the  inference  of 
such  a  motive^  it  would  have  been  legitimately  persuasive 
to  convince  the  mind  of  the  guilt  of  the  accused  ;  but  with- 
out any  foundation  in  the  evidence,  it  was  improper  to  con- 
sider it.  From  the  charge  of  the  court  the  jury  bad  a  right 
to  suppose  that  they  could  properly  regard  the  existence  of 
such  a  motive  as  a  circumstance ;  and  as  we  cannot  deter- 
mine what  influence  it  had  in  their  minds  in  removing  the 
apparent  improbabilities  of  such  a  crime  or  in  explaining 
and  accounting  for  such  an  extraordinary  outrage,  and  as 
we  cannot  say  that  it  had  no  weight  and  did  not  prejudice 
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the  prisoner,  we  feel  constrained  to  hold  the  exception  to 
this  point  of  the  charge  well  taken.  For  this  error  the  judg- 
ment of  the  Supreme  Court  must  be  affirmed. 

All  concur  except  Gbover  and  Peokham,  JJ.,  dissenting. 

Judgment  affirmed. 


COURT   OF  APPEALS. 

New  York,  1873. 


Connors  v.  The  People. 

Indictment  for  an  assault  with  intent  to  kill. 

The  prisoner  on  the  trial  became  a  witDCSS  in  his  own  behalf,  and  upon  cross-exami- 
nation was  asked,  "  How  many  times  have  you  been  arrested  T* 

The  question  was  objected  to  on  the  ground  that  the  witness  was  protected  from  an- 
swering by  the  constitutional  provision  "  that  no  person  shall  be  compelled  in 
any  criminal  case  to  be  a  witness  against  himself.*'  The  objection  was  over- 
ruled, and  exception. 

Bidd,  That  by  consenting  to  be  a  witness  in  his  own  behalf,  the  accused  subjected 
himself  to  the  same  rules  and  was  called  upon  to  submit  to  the  same  tests  which 
could  by  law  be  applied  to  the  other  witnesses ;  if  he  availed  himself  of  the 
privily  of  the  act  of  1869,  he  assumed  the  burdens  necessarily  incident  to  the 
position,  and  with  all  its  rights  and  privileges,  and  subject  to  all  its  duties  and 
obligations. 

William  F.  Kintzing^  for  the  prisoner. 
John  R,  Fellows^  for  the  people. 

Church,  Ch.  J.  The  question  is  presented  whether  a 
prisoner  who  is  sworn  as  a  witness  at  his  own  request  can  be 
compelled  to  answer  questions  upon  his  cross-examination, 
as  to  facts  affecting  his  credibility,  in  relation  to  which  he 
was  not  questioned  on  his  direct  examination. 

The  question  objected  to  was,  *'How  many  times  have 
you  been  arrested?"  It  was  within  the  discretion  of  the 
court  to  allow  such  a  question  to  a  witness.  It  is  not  claimed 
to  be  privileged,  but  it  was  objected  that  the  witness  was 
protected  from  answering  it  by  the  constitutional  provision 
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'4hat  no  person  shall  be  compelled  in  any  criminal  case  to 
be  a  witness  against  himself."  We  think  the  decision  of 
this  court,  in  Brandon  v.  The  People^  42  N.  T.,  265,  should 
be  controlling  upon  this  point. 

The  question  was  substantially  the  same,  and  although 
the  objection  was  put  upon  a  different  ground,  yet  the  de- 
cision was  placed  upon  a  principle  which  disposes  of  this 
case.  That  principle  was,  that  by  consenting  to  be  a  wit- 
ness in  his  own  behalf  under  the  statute  of  1869  the  accused 
subjected  himself  to  the  same  rules  and  was  called  upon  to 
submit  to  the  same  tests  which  could  by  law  be  applied  to 
the  other  witnesses ;  in  other  words,  if  he  availed  himself  of 
the  privilege  of  the  act,  he  assumed  the  burdens  necessarily 
incident  to  the  position.  The  prohibition  in  the  Constitu- 
tion is  against  compelling  an  accused  person  to  become 
a  witness  against  himself.  If  he  consents  to  become  a  wit- 
ness in  the  case  voluntarily,  and  without  any  compulsion, 
it  would  seem  to  follow  that  he  bccupies  for  the  time  being 
the  position  of  a  witness  with  all  its  rights  and  privileges, 
and  subject  to  all  its  duties  and  obligations.  If  he  gives 
evidence  which  bears  against  himself,  it  results  from  his 
voluntary  act  of  becoming  a  witness,  and  not^from  compul- 
sion. Hi9  own  act  is  the  primary  cause,  and  if  that  was 
voluntary,  he  has  no  reason  to  complain. 

The  point  was  not  made  that  the  whole  act  of  1869  was 
unconstitutional,  and  we  are  not  therefore  called  upon  to 
decide  it,  and  we  disclaim  an  intention  to  intimate  an  opin- 
ion in  relation  to  it. 

The  act  is  not  regarded  with  much  favor  by  the  bench, 
bar  or  the  people,  and  whether  by  its  terms  it  evades  the 
constitutional  provision,  or  in  substance  and  practical 
effect  violates  it,  is  a  question  which  will  be  considered 
when  it  is  presented.  {Ruloff^s  Case,  45  N.  T.,  213.)  We 
think  the  rule  against  being  a  witness  is  one  which  may  be 
waived  by  an  accused  person  and  that  it  does  not  come 
within  the  principle  upon  which  the  Cancemi  Case  (18  N. 
Y.,  128)  was  determined.  In  order  to  present  the  constitu- 
tional question,  a  distinct  ruling  and  exception  are  requisite. 
The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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COURT   OF  APPEAIS. 

New  Yoek,  1872. 


Evans  v.  The  People. 

The  prisoner  was  indicted  for  the  offence  of  manslaughter  in  the  second  degree, 
created  and  defined  by  chap.  631  of  the  Laws  of  1869,  entitled  "An  act  relating^ 
to  the  procurement  of  abortions,  and  other  like  offences." 

The  accused  was  charged  with  having,  by  acts  and  means  mentioned  in  the  first 
section  of  the  act,  caused  and  procured  the  miscarriage,  by  which  the  death  of 
the  child  was  produced. 

On  the  trial  the  prosecution  failed  to  prove  that  a  miscarriage  was  effected,  or  that 
the  death  of  the  child  was  caused  or  produced  by  the  act  or  agency  of  the  pris- 
oner. 

At  the  trial  the  pregnancy  of  the  female  was  proved  and  that  she  was  prematurely 
delivered  of  two  living  children,  and  evidence  was  g^ven  tending  to  prove  that 
the  prisoner  had  some  time  before  the  birth  of  the  children  furniehed  the 
mother  with  medicines,  to  be  taken  by  her,  and  had  also  applied  instruments  to 
her  person  for  the  avowed  purpose  of  procuring  a  miscarriage. 

The  judge  charged  the  jury  that  it  was  immaterial  whether  the  child  was  then 
quick,  and  that  it  was  enough  that  she  was  pregnant;  and  that  an  abortion,  in 
any  stage  of  pregnancy,  was  manslaughter  in  the  second  degree ;  hdd^  error.  A 
charge  that  the  death  of  a  child  could  be  caused  or  produced  befdl*e  it  had  given 
evidence  of  life,  had  become  "  quick  "  in  the  womb,  and  that  the  crime  of  man- 
slaughter under  the  statute  could  be  predicated  of  the  destruction  of  the  foetus 
before  that  period,  is  an  erroneous  one,  and  for  this  error  the  judgment  should 
be  reversed. 

Samuel  Hand^  for  the  prisoner. 

Algernon  S.  SuUivan^  for  the  people. 

Allen,  J.  The  accused  was  indicted  for  the  statntor3r 
offence  of  manslaughter  in  the  second  degree^  created  and 
defined  by  chap.  631  of  the  Laws  of  1869,  entitled  "  An  act 
relating  to  the  procurement  of  abortions,  and  other  like 
offences."  He  was  charged  with  having,  by  acts  and  means 
mentioned  in  the  first  section  of  the  act,  caused  and  pro- 
cured the  miscarriage  of  one  Ann  O'Neill,  then  being  preg- 
nant with  child,  by  which  the  death  of  the  child  was 
produced.  The  prosecution  failed  to  prove  that  a  miscar- 
riage wa9  effected,  or  that  the  death  of  the  child  was  caused 
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or  produced  by  the  act  or  agency  of  the  prisoner.  The 
pregnancy  of  the  female  was  proved  and  that  she  was  pre- 
maturely delivered  of  two  living  children,  and  evidence  was 
given  tending  to  prove  that  the  prisoner  had  some  time  be- 
fore the  birth  of  the  children  furnished  the  mother  with 
medicines,  to  be  taken  by  her,  and  also  applied  instruments 
to  her  person  for  the  avowed  purpose  of  procuring  a  mis- 
carriage. 

The  act  distinguishes  as  the  prior  legislation  of  the  State 
has  distinguished,  between  th^  actual  accomplishment  of 
an  abortion  resulting  in  the  death  of  the  mother  or  child, 
and  the  ineffectual  attempt  or  the  furnishing  of  means  to 
effect  a  miscarriage,  making  the  latter  offence  a  misde- 
meanor and  the  former  a  felony. 

The  first  section  of  the  act  makes  the  administering  of 
medicines  or  the  use  of  other  means,  with  intent  to  produce 
a  miscarriage,  resulting  in  death,  manslaughter  in  the  sec- 
ond degree.  It  is  the  intent  with  which  the  act  is  commit- 
ted that,  in  the  case  of  the  death  of  the  female,  reduces  the 
crime  from  murder  to  manslaughter ;  for  if  the  same  acts 
are  committed  and  the  same  means  resorted  to  with  intent 
to  accomplish  her  death,  and  the  death  ensues,  it  is  murder. 
Causing  the  death  of  an  infant  in  the  mother's  womb  was  at 
a  very  early  day  deemed  murder ;  but  it  is  not  so  regarded 
at  the  common  law  at  the  present  time,  and  is  not  made  so 
by  statute.  Such  an  infant  is  not  considered  a  person  or  a 
human  being,  upon  whom  the  crime  of  murder  can  be  com- 
mitted. (1  Russ.  on  Crimes,  485,  671.)  At  common  law, 
an  unsuccessful  attempt  to  effect  the  destruction  of  an  infant, 
"quick"  in  its  mother's  womb,  appears  to  have  been  treated 
as  a  misdemeanor,  and  an  actual  destruction  of  such  an  in- 
fant  as  a  high  crime.  (1  Russ.  on  Crimes,  671 ;  Common- 
wealth V.  Bangs^  9  Mass.,  387;  SaToe  v.  Parker^  9  Mete, 
283.) 

The  wilful  killing  of  an  unborn  child  is  not  manslaughter, 
except  as  rendered  so  by  statute.  The  general  laws  of  the 
State  make  the  killing  of  a  quick  child  manslaughter  in  the 
first  degree  when  caused  by  ^n  injury  to  the  mother,  which 
would  be  murder  if  it  resulted  in  the  death  of  the  mother. 
(1  B.  S.f  661,  §  8.)  And  by  the  act  under  consideration,  it  is 
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made  manslaughter  in  the  second  degree  to  cause  the  death 
of  the  child  in  an  attempt  to  procure  a  miscarriage. 

The  indictment  does  not  charge  that  the  child  or  children 
with  which  Ann  O'Neill  was  pregnant,  had,  at  the  time  of 
the  alleged  offence,  quickened  in  the  womb.  In  other 
words,  it  is  not  charged  that  she  was  pregnant  with  a  quick 
child,  and  there  was  no  evidence  that  the  child  had  quick- 
ened. The  judge,  in  response  to  an  inquiry  by  the  prisoner, 
charged  that  it  was  immaterial  whether  the  child  was  then 
quick,  and  that  it  was  enough  that  she  was  pregnant ;  and 
that  an  abortion,  in  any  stage  of  pregnancy,  was  man- 
slaughter in  the  second  degree. 

A  woman  is  ''  quick  with  child"  from  the^riod  of  con- 
ception and  the  commencement  of  gestation,  but  is  only 
*' pregnant  with  a  quick  child"  when  the  child  has  become 
quickened  in  the  womb.  {Hegina  v.  WycherUy^  8  C.  &  P., 
262.)  It  was  assumed  by  the  judge  and  the  conviction  was 
had  upon  the  theory  that  the  offence,  under  the  statute, 
would  be  consummated  by  the  destruction  of  the  fcBtus  at 
any  time  during  pregnancy. 

A  miscarriage  can  be  effected  at  any  time  after  actual 
conception  ;  and  if  the  death  of  the  woman  results  from  an 
attempt  to  produce  it  by  any  of  the  acts  and  means  men* 
tioned  in  the  statute,  the  offence  is  complete. 

There  was  no  evidence  given  upon  the  trial  as  to  the  com- 
mencement of  life  in  the  child  or  the  character  or  degree  of 
vitality  at  the  different  periods  of  gestation.  But  it  may  be 
assumed  that  the  claim  of  the  physiologist  is  true,  that  life 
exists  from  the  first  moment  of  conception.  And  it  has  been 
well  settled,  from  a  very  early  period,  that  certain  civil 
rights  attach  to  the  child  from  the  first,  and  that  legal  con- 
sequences  result  from  pregnancy  before  actual  quickening. 
(1  Bl.  Com.,  129.)  But  it  is  life  in  embryo,  and  recognized 
in  the  interests  of  humanity  in  some  cases,  and  in  others  in 
the  interests  of  the  child  thereafter  to  be  born,  and  in  re- 
spect to  succession  of  estates. 

But  until  the  period  of  quickening  there  is  no  evidence  of 
life ;  and  whatever  may  be  sai$l  of  the  fodtus,  the  law  has 
fixed  upon  this  period  of  gestation  as  the  time  when  the 
child  is  endowed  with  life,  and  for  the  reason  that  the  foBtal 
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movements  are  the  first  clearly  marked  and  well-defined  evi- 
dence of  life.     (Dean's  Med.  Jur.,  129.) 

Although  there  may  be  life  before  quickening,  all  the  au- 
thorities agree  that  a  child  is  not  ^' quick"  until  the  mother 
has  felt  the  child  alive  within  her.  "  Quick"  is  synonymous 
with  ** living,"  and  both  are  the  opposite  of  ''dead."  The 
woman  is  not  pregnant  with  a  living  child  until  the  child 
has  become  quick.  If  the  child  is  a  living  child  from  the 
instant  of  conception,  then  all  the  authorities,  medical  and 
legal,  are  sadly  at  fault  in  their  attempts  to  distinguish  be- 
tween mere  pregnancy  and  pregnancy  with  a  quick  child, 
and  the  legislators  have  been  laboring  under  the  same  hal- 
lucination in  legislating  upon  the  subject,  for  all  the  acts 
passed  in  reference  to  abortion  in  this  country  and  in  Eng- 
land recognize  the  fact  that  the  child  does  ''quicken,"  that 
ia,  become  endowed  with  life,  at  a  certain  period  during  ges- 
tation when,  although  there  may  be  embryo  life  in  the  foetus, 
there  is  no  living  child.  (1  Russ.  on  Crimes,  672 ;  Am.  Cr. 
Law,  §  1214  and  seq.) 

Death  is  the  opposite  of  life ;  it  is  the  termination  of  life, 
and  death  cannot  be  caused  when  there  is  no  life.  There 
must  be  a  living  child  before  its  death  can  be  produced.  It 
is  not  the  destruction  of  the  foetus,  the  interruption  of  that 
process  by  which  the  human  race  is  propagated  and  con- 
tinued, that  is  punished  by  the  statute  as  manslaughter,  but 
it  is  the  causing  the  death  of  a  living  child. 

Blackstone  says,  life  begins,  in  contemplation  of  law,  as 
soon  as  an  infant  is  able  to  stir  in  the  mother's  womb.  (1 
BL  Com.,  129.)  It  ceases  at  death.  {Commonwealth  v.  Par- 
ker, 9  Met,  263;  State  v.  Cooper,  2  Zab.  [22  N.  J.],  52.) 
The  distinction  is  not  only  recognized  but  distinctly  affirmed 
in  the  cases  in  which  convictions  for  causing  the  miscarriage 
of  a  woman,  before  the  ^child  has  quickened,  have  been 
sustained,  and  the  convictions  have  been  for  offences 
clearly  distinguishable  from  the  statutory  offence  of  man- 
slaughter created  by  the  act  of  1869.  Miles  v.  Common- 
wecMh  (13  Penn.  St.  B.,  631)  was  a  conviction  for  an  attempt 
to  procure  abortion,  and  there  was  no  averment  that  the 
child  had  quickened,  and  it  was  held  that  such  averment 
was  unnecessary.  The  judge  said  it  was  not  the  murder  of 
a  living  being  that  constituted  the  offence,  but  the  destruc- 
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tion  of  gestation  by  wicked  means  and  against  nature.  He 
speaks  of  the  womb  as  "instinct  with  embryo  life"  after 
gestation  has  began,  but  recognizes  the  fact  that  there  is  no 
living  child  who  can  be  killed,  whose  life  can  be  taken  from 
it,  until  the  period  of  quickening.  It  was  error  to  charge 
that  the  death  of  a  child  could  be  caused  or  produced  be- 
fore it  had  given  evidence  of  life,  had  become  ''  quick"  in 
the  womb,  and  that  the  crime  of  manslaughter  under  the 
statute  could  be  predicated  o/  the  destruction  of  the  foetus 
before  that  period. 

For  this  error  of  the  court  the  judgment  of  the  Supreme 
Court  and  of  the  Sessions  should  be  reversed  and  a  new  trial 
granted. 

Grover,  J.  (dissenting).  The  circular  was  properly  re- 
ceived in  evidence.  The  testimony  authorized  the  jury  to 
presume  that  the  defendant  had  received  the  envelope, 
placed  by  the  witness  in  the  post-office,  directed  to  him.  (1 
Greenleaf  s  Evidence,  §  40.)  This  envelope  inclosed  the  one 
in  which  the  circular  was  received,  and  which  the  witness 
had  inclosed  addressed  to  herself  in  the  one  addressed  to 
the  defendant  before  mailing  the  latter.  The  presumption 
being  that  the  envelope  inclosing  the  circular  was  received 
by  the  defendant,  and  this  envelope  having  been  mailed  to 
the  witness  with  the  circular  inclosed  therein,  the  jury  were 
authorized  further  to  presume  that  this  was  done  by  the 
defendant  or  under  his  authority.  Besides,  the  witness, 
after  the  circular  was  received  in  evidence,  testified  that  in 
a  conversation  with  the  defendant  at  his  office,  after  she  re- 
ceived the  circular,  she  spoke  of  having  received  it,  and  that 
she  was  thereby  induced  to  come  there,  to  which  the  defend- 
ant made  no  reply.  This  was  in  effect  an  admissioiT  of  the 
defendant  that  he  had  sent  the  circular  to  the  witness,  and 
would  constitute  a  complete  answer  to  the  exception,  even 
if  well  taken  at  the  time  the  circular  was  received  in  evi- 
dence. There  was  no  fatal  misnomer  in  the  indictment. 
The  evidence  showed  that  the  prosecutrix,  at  the  time  the 
indictment  was  found,  and  for  some  time  prior  thereto,  had 
adopted  the  name  of  Ann  O'Neill,  and  was  known  by  that 
name  only  by  the  persons  where  she  had  been  living.  This 
identified  the  person  intended  with  entire  certainty,  and 
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fully  protected  the  defendant  against  tlie  danger  of  another 
prosecution  founded  upon  the  same  transaction.  The  testi- 
mony of  Young  Blood  was  competent.  The  defendant  had 
testified  that,  while  in  custody  upon  this  charge,  he  had 
been  called  upon  by  a  person  who  had  informed  him  in  sub- 
stance that  the  matter  could  be  settled  upon  the  payment 
by  him  of  a  large  sum  of  money.  Upon  cross-examination, 
he  testified  that  Young  Blood  was  the  person  who  made 
such  a  proposition.  Whether  any  perison  connected  with 
the  prosecution  had^  made  attempts  to  extort  money  from 
the  defendant  was  not  a  question  material  to  the  issue. 
While  it  did  not  bear  directly  upon  the  question  of  his  guilt 
or  innocence,  it  did  so  indirectly  by  its  effect  upon  the  cred- 
ibility of  the  witnesses  introduced  in  support  of  the  prose- 
cution. It  was  proper,  therefore,  to  repel  this  effect  by  his 
testimony,  and  this  was  done  by  showing  by  him  that  he 
had  never  made  any  such  proposition  to  the  defendant.  The 
judge  was  right  in  not  receiving  the  verdict  first  presented 
by  the  jury.  That  was  defective,  and  no  judgment  could 
have  been  given  thereon.  It  was  therefore  proper  to  send 
the  jury  out  for  further  deliberation,  under  proper  instruc- 
tions as  to  the  verdict  necessary  to  a  final  determination  of 
the  case.  The  judge  correctly  held,  that  the  defendant  could 
be  legally  convicted  upon  the  indictment  of  an  attempt  to 
commit  the  offence  charged  therein,  in  case  the  evidence 
showed  that  he  had  made  such  attempt,  and  that  he  had 
failed  to  perpetrate  the  crime.  (2  R.  S.,  §§  27,  702.)  This 
brings  us  to  an  important  question  in  the  case.  That  is, 
whether  the  evidence  authorized  the  conviction  of  the  de- 
fendant of  an  attempt  to  commit  the  crime  charged  in  the 
indictment.  That  crime  was  manslaughter  in  the  second 
degree,  charged  to  have  been  committed  by  a  violation  of 
section  1,  of  chapter  631,  volume  2,  1502,  Laws  of  1869, 
which  provides  that  any  person  who  shall  administer  to  any 
woman  with  child,  or  prescribe  for  any  such  woman,  or  ad- 
vise or  procure  her  to  take  any  medicine,  drug,  substance  or 
thing  whatever,  or  shall  use  or  employ  any  instrument  or 
other  means  whatever,  with  intent  thereby  to  produce  the 
miscarriage  of  any  such  woman,  unless  the  same  shall  have 
been  necessary  to  preserve  her  life,  shall,  in  case  the  death 
of  such  child  or  of  such  won^an  be  thereby  produced,  be 
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deeraed  guilty  of  manslaughter  in  the  second  degree.     Un- 
der this  section,  it  is  entirely  clear  that  a  person  guilty  of 
the  commission  of  the  acts  thereby  prohibited,  which  result 
in  the  death  of  the  woman,  or  of  a  quick  child  of  which  she 
is  pregnant,  may  be  convicted  of  manslaughter  in  the  second 
degree.     It  is  equally  clear  that  a  person  committing  such 
acts  with  the  intent  to  produce  the  miscarriage  of  a  woman 
pregnant  with  a  quick  child,  and  thereby  cause  its  death, 
may  be  convicted  of  an  attempt  to  commit  such  offence, 
although  the  acts  may  fail  to  producQ  the  effects  intended, 
that  is,  the  miscarriage  of  such  woman,  and  are  not  followed 
by  the  death  of  either  the  mother  or  the  child.     The  word 
miscarriage  is  used  in  the  statute  to  designate  a  premature 
delivery,  including  such  where  it  is  impossible  for  the  young 
to  survive ;   although  the  word   may,  also,  include  cases 
where  there  is  such  a  probability.     The  evident  intention 
of  the  section  is  to  prevent  all  attempts  to  produce  the  mis- 
carriage of  a  pregnant  woman,  unless  such  miscarriage  is 
necessjiry  to  the  preservation  of  her  life.     It  will  be  observed 
that  the  section  is  silent  as  to  any  intention  of  producing 
the  death  of  the  woman  or  of  the  child.     If  the  acts  were 
perpetrated  with  intent  to  effect  the  death  of  the  woman 
and  produced  that  result,  the  crime  would  be  murder  un- 
der another  statute ;  but  such  acts  are  rarely,  if  ever,  so 
committed.     But  as  a  miscarriage,  as  the  word  is  used  in 
the  statute,  almost  invariably,  if  not  always,  produces  the 
death  of  the  child,  it  follows  that  acts  done  with  intent  to 
produce  such  miscarriage  are  also  done  with  intent  to  pro- 
duce the  death  of  the  child  ;  and  that  as  an  attempt  to  pro- 
duce the  former  includes  an  attempt  to  produce  the  death 
of  the  latter,  it  follows  that  an  attempt  to  produce  the  mis- 
carriage of  a  woman  pregnant  with  a  child  whose  life  is 
within  the  protection  of  the  section  under  consideration, 
renders  the  party  guilty  liable  to  conviction  of  an  attempt 
to  commit  manslaughter  in  the  second  degree.     But,  in  the 
present  case,  although  there  was  evidence  tending  to  show 
that  Ann  O'Neill  was  at  the  time  pregnant  with  a  quick 
child,  yet  this  fact  was  not  conclusively  proved,  but  was  a 
question  proper  for  the  determination  of  the  jury  ;  and  the 
judge  having  in  effect  charged  the  jury  that  such  question 
was  immaterial,  and  that  the  defendant  might  be  convicted 
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of  an  attempt  to  commit  the  crime  whether  such  child  was 
quick  or  not.  The  question  for  the  determination  of  the 
court,  is  whether  the  conviction  was  proper,  upon  the 
assumption  that  such  child  was  not  quick.  At  common 
la^  such  an  attempt,  though  successful,  was  not  an  offence 
punishable  in  any  way  if  done  with  the  assent  of  the 
woman.  {Ccynimonwealth  v.  Parker^  9  Metcalf,  283  and 
authorities  cited.)  Life,  says  Blackstone  (1  Com.,  129),  is 
the  immediate  gift  of  God;  a  right  inherent  by  nature  in 
every  individual ;  and  it  begins,  in  contemplation  of  law,  as 
soon  as  an  infant  is  able  to  stir  in  its  mother's  womb  ;  and 
then  proceeds  to  show  that  the  unlawful  destruction  of  such 
a  child  was  a  crime  at  common  law.  It  thus  appears  that 
at  common  law  a  child  before  quickening,  was  not  consid- 
ered a  living  being,  and,  consequently,  no  safeguards  for  its 
life  were  provided.  The  question  is  whether  this  is  so  un- 
der the  statute,  or  whether  a  child,  before  quickening,  is  not 
within  its  protection.  In  determining  this  question  it  is 
proper  to  look  not  only  to  the  common  law  but  to  previous 
statutes  relating  to  the  subject.  In  1845  (Gen.  Laws,  p.  285) 
an  act  was  passed,  by  the  first  section  of  which  any  person 
who  should  administer,  etc.,  to  any  woman  pregnant  with 
a  quick  child,  with  intent  to  destroy  such  child,  was  made 
guilty  of  manslaughter  in  the  second  degree,  irrespective 
whether  such  child  was  thereby  destroyed  or  not.  Section 
two  of  the  act  made  the  administering,  etc.,  to  any  pregnant 
woman,  with  intent  thereby  to  produce  the  miscarriage  of 
such  woman,  a  misdemeanor  punishable  by  fine  and  impris- 
onment. The  cases  provided  for  in  this  section  were  those 
where  the  child  had  not  quickened.  Thus  both  classes  were 
provided  for.  The  offence  of  destroying  a  child  before 
quickening  being  less  in  degree  than  the  destruction  of  one 
after  that  period.  In  1846  (Laws  of  that  year,  p.  19)  an  act 
was  passed,  making  the  administering  with  any  woman 
pr^nant  with  anj  quick  child,  etc.,  with  intent  to  destroy 
such  child,  in  case  the  death  of  such  child  or  the  mother 
was  thereby  produced,  manslaughter  in  the  second  degree. 
Section  two  of  this  act  repeals  section  one  of  the  act  of  1845, 
but  leaves  section  twenty-two,  the  residue  of  the  latter  act, 
in  full  force.  It  will  be  seen  that  all  the  alterations  made 
in  the  act  of  1845  by  that  of  1846,  was  the  making  the  death 
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of  mother  or  child  essential  to  constitute  the  crime  of  man- 
slaughter in  the  second  degree.  This  alteration  shows  clearly 
that  the  legislature  regarded  the  law  as  authorizing  a  con- 
viction for  an  attempt  to  commit  the  crime  specified  in  sec- 
tion one  of  the  act  of  1846  ;  otherwise  the  law,  so  amended, 
would  leave  an  abortive  attempt  to  destroy  a  quick  child 
without  any  punishment ;  while  a  similar  attempt  to  destroy 
one  before  arriving  at  that  period  was  left  subject  to  pun- 
ishment 'under  section  two  of  the  act  of  1845.  This 
brings  us  to  the  act  of  1869  (supra.),  upon  section  one 
of  which  the  indictment  in  the  present  case  is  founded. 
The  language  of  this  section  is :  Any  person  who  shall  ad- 
minister, etc.,  to  any  woman  with  child,  instead  of  pregnant 
with  a  quick  child,  as  in  section  one  of  the  act  of  1845,  and 
in  the  same  section  of  the  act  of  1846.  This  change  in  phra- 
seology clearly  makes  section  one  of  the  act  of  1869  include 
cases  not  embraced  in  the  same  sections  in  the  the  acts  of 
1845  and  1846.  The  latter  only  include  cases  of  pregnancy 
with  a  quick  child.  The  former,  by  the  language  used  in- 
cludes all  cases  of  pregnancy,  irrespective  of  the  question 
whether  the  child  had  quickened  or  not ;  and  clearly  makes 
the  death  of  a  child  before  quickening,  by  the  acts  prohib- 
ited, constitute  the  crime  of  manslaughter  in  the  second 
degree.  The  act  of  1869  has  destroyed  all  distinction  in  the 
offences,  placing  the  destruction  of  a  child  before  or  after 
quickening  upon  the  same  footing.  If  any  additional  evi- 
dence was  required  to  establish  this,  it  will  be  found  in  sec- 
tions two  and  four  of  the  act  of  1869. .  By  the  latter,  section 
two  of  the  act  of  1846  and  section  one  of  the  act  of  1846  are 
repealed ;  they  making  the  procuring  of  miscarriage,  when 
the  child  had  not  quickened,  absolutely  free  from  punish- 
ment unless  embraced  in  section  one  of  the  act ;  and  all  cases 
of  unsuccessful  attempts  to  procure  a  miscarriage,  not  fol- 
lowed by  the  death  of  the  mother,  free  from  punishment 
unless  the  guilty  party  may  be  convicted  of  an  attempt  to 
commit  the  offence  specified  in  section  one  of  the  act.  A  con- 
struction of  the  act  of  1869,  producing  such  a  result,  would 
violate  not  only  the  plain  meaning  of  the  language  used  in 
Section  1,  but,  also,  the  clear  intention  shown  by  the  residue 
of  the  act.  Section  2  of  the  act  of  1869  creates  a  new  offence 
relating  to  the  same  subject,  making  it  a  misdemeanor  to 
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snpply  any  woman  with  medicine  intended  to  be  used  for 
the  purpose  of  procuring  a  miscarriage,  whether  such 
woman  be  pregnant  or  not;  thus  showing  a  design  to  in- 
crease the  safeguards  against  this  offence  instead  of  relaxing 
them.  Unless  a  party  who  administers  medicine  to  a  preg- 
nant woman  or  uses  an  instrument  or  other  means  with 
intent  to  procure  her  miscarriage,  and  thereby  destroys  the 
child,  may  be  convicted  of  the  attempt  to  commit  the  crime 
under  the  first  section,  although  neither  the  death  of  the 
woman  or  child  is  thereby  produced,  the  strange  anomaly 
would  be  presented  that  a  party,  so  guilty,  would  be  free 
from  punishment  while  one  supplying  medicine  to  a  woman, 
knowing  that  it  was  intended  for  such  usjb,  would  be  liable 
to  punishment  although  such  medicine  was  never  used,  or, 
if  used,  produced  no  effect. 

My  conclusion  is  that  the  defendant  was  rightly  convicted 
of  the  attempt  to  commit  manslaughter  in  the  second  degree. 
The  judgment  must  be  affirmed. 

All  concur  for  reversal  except  GFboveb,  J.,  dissenting. 

Judgment  reversed. 
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The  priBoner  wm  convicted  of  robbery  in  the  first  degree,  for  taking  certain  arti- 
cles of  clothing  in  the  presence  of  Margaret  Parcell,  against  her  will,  and  by 
putting  her  in  fear  of  immediate  injury.  There  were  two  counts  in  the  indict- 
ment, one  charging  the  goods  to  be  the  property  of  Margaret,  the  other  that 
they  were  the  property  of  John  Purcell,  her  father.  The  property  taken  was 
article  of  clothing,  purchased  by  John  Purcell  for  his  wife. 

The  statute  defining  robbery  in  the  first  degree  is  as  follows :  '*  Every  person  who  shall 
be  convicted  of  feloniously  taking  the  personal  property  of  another  from  his  person 
or  in  his  presence  and  against  his  will,  by  violence  to  his  person,  or  by  putting 
such  person  in  fear  of  some  immediate  injury  to  his  person,  shall  be  adjudged 
guilty  of  robbery  in  the  first  degree." 

Held,  That  it  was  not  necessary,  to  constitute  robbery  at  common  law,  that  the  prop- 
erty taken  should  belong  to  the  person  robbed,  and  our  statute  has  made  no 
change  in  this  respect    The  language,  "  taking  the  personal  property  of  another 
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from  his  person,  or  in  his  presence  "  means  that  the  property  taken  must  be  Yroa» 
the  person,  or  in  the  presence  of  the  person,  robbed.  It  does  not  mean  that  it 
should  be  absolutely  his. 

Sidd,  That  this  construction  follows  the  sound  rules  for  the  interpretation  of  stat- 
utes and  also  the  intention  of  the  revisors.  They  say  that  robbery  in  this  statate 
is  defined  according  to  2  East,  ch.  16,  §§  126,  129 ;  '*  the  material  ingredient  in 
this  offence  being  that  it  is  done  against  the  will,  by  violence  or  by  fear  of  iio- 
mediate  injury  ;*'  and  there  is  nothing  in  East  that  requires  the  property  takea 
to  belong  to  the  person  robbed. 

William  F,  Kintzing^  for  the  prisoner. 
John  a.  Fellows^  for  the  people. 

Peokham,  J.  The  prisoner  was  indicted  for  robbery  in 
the  first  degree,  in  feloniously  taking  property  of  complain- 
ant's daughter  from  her  person  by  violence.  The  second 
count  charged  it  to  be  the  property  of  her  father.  The  testi- 
mony showed  that  the  girl's  parents  lived  on  the  third  floor 
of  a  bouse,  and  upon  this  occasion  left  the  house  in  the 
girl's  sole  charge,  and  in  their  absence  this  robbery  was  com- 
mitted by  putting  this  girl  in  bodily  fear. 

Under  the  facts  disclosed,  the  father,  and  not  the  mother, 
was  the  owner,  though  the  things  had  been  purchased  with 
his  money  for  the  mother.  {Crane  v.  Williams^  7  Gray,  337  ; 
McCormick  v.  Penn.  Cen.  R.  jB.,  ante,  p.  303.) 

It  is  insisted  that  the  daughter  is  not  the  owner,  and 
hence,  the  indictment  cannot  be  sustained. 

The  statute  defines  robbery  in  the  first  degree  as  follows  : 
"Every  person  who  shall  be  convicted  of  feloniously  taking 
the  personal  property  of  another  from  his  person  or  in  his 
presence  and  against  his  will,  by  violence  to  his'  person,  or 
by  putting  such  person  in  fear  of  some  immediate  injury  to 
his  person,  shall  be  adjudged  guilty  of  robbery  in  the  first 
degree."     (2  K  S.,  677,  §  66.) 

.  By  reference  to  the  notes  of  the  revisors,  it  seems  it  was 
not  their  intention  to  alter  the  common  law  as  to  ther owner- 
ship of  the  property  taken.  They  say  it  is  "  defined  accord- 
ing to  2  East,  ch.  16,  §§  126,  129  ;  the  material  ingredient  in 
this  offence  being  that  it  is  done  against  the  will,  by  violence 
or  by  fear  of  immediate  injury."  (5  R.  S.,  Edm.  ed.,  548.) 
But  there  is  nothing  in  the  definition  in  East  that  requires 
the  property  taken  to  belong  to  the  person  robbed. 
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The  elementary  writers  generally  insert  no  such  require- 
ment. •  (1  Hall  PI.  Cr.,  532 ;  4  Blac.  Cgm.,  241 ;  2  Russ.  on 
Cr.,  4th  ed.,  98,  p.  in  mar.,  867;  Hawk.,  95,  ch.  34.) 

Lord  Coke  defines  it  to  be  a  "  felonious  taking  away  of  a 
man's  goods  from  his  person ;  and  it  is  called  robbery  be- 
cause  the  goods  are  taken,  as  it  were,  de  la  robe.  But  some- 
times it  is  taken  in  a  larger  sense."  (Co.  Litt.,  288,  a.) 
This  is  not  a  careful  definition,  as  it  omits  all  idea  of  force 
or  violence,  or  of  putting  in  fear  in  the  taking.  The  subject 
is  not  there  discussed,  and  the  definition  is  a  simple  defi- 
nition of  larceny  from  the  person.  By  the  common  law, 
robbery  is  larceny  from  the  person  or  in  his  presence,  ac- 
companied by  violence  or  by  putting  in  fear.  (See  the  wri- 
ters beforie  cited ;  1  Leach  Cr.,  4th  ed.,  195 ;  Com.  v.  Cliff ordj 
8  Cush.,  215;  2  Russ.  on  Cr.,  101,  4th  ed.) 

No  case  is  referred  to ;  and  I  have  found  none  requiring 
that  the  property  taken  should  belong  to  the  person  robbed. 
On  the  contrary,  in  a  late  case,  a  prisoner  was  indicted  for 
robbing  one  of  another's  property,  and  no  objection  on  that 
ground  was  taken  to  the  indictment.  {Regina  v.  RudicJc^ 
8  Car.  &  P.,  237.) 

I  am  satisfied  that  it  was  not  necessary,  to  constitute  rob- 
bery at  common  law,  that  the  property  taken  should  belong 
to  the  person  robbed.    Unless  our  statute  has  made  a  change 
in  this  respect,  without  seemingly  intending  it,  this  convic-. 
tion  was  clearly  right. 

The  language, •  ''taking  the  personal  property  of  another" 
(that  is,  of  some  one  other  than  the  prisoner)  ''from  M^ 
person,  or  in  Ms  presence,"  taken  literally,  declares  that 
the  person  robbed  must  own  the  property  taken ;  that  it 
must  be  his.  But  this  does  not  mean  that  it  should  be  ab- 
solutely his.  It  means  that  the  property  taken  must  be- 
from  the  person,  or  in  the  presence  of  the  person,  robbed. 
That  is  the  only  point  of  this  provision  ;  not  that  it  shall 
necessarily  belong  to  that  person.  Most  sound  rules  for  the 
interpretation  of  statutes  would  give  these  words  this 
meaning. 

There  was  no  evil  which  such  a  change  would  remedy. 
Hence  none  could  have  been  aimed  at.  The  only  evil  resul  t, 
as  all  must  admit,  would  be  produced  by  the  change  claimed 
in  the  statute  by  the  prisoner's  counsel.     If  all  property 
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found  in  the  actual  custody  of  the  person  robbed  be  not 
held  to  be  his  property,  under  this  act,  then,  whenever  the 
master  of  the  house  be  absent  the  house  may  be  robbed  with 
impunity,  so  far  as  robbery  is  concerned ;  it  is  larceny,  but 
no  robbery.  So  if  a  servant  be  intrusted  with  money  to  de- 
posit in  a  bank,  and  is  robbed  on  his  way,  it  is  larceny 
merely,  but  no  robbery.  In  my  opinion,  though  such  a 
<;onstruction  is  within  the  letter,  it  is  not  within  the  spirit 
or  purpose  of  the  act ;  and,  so,  not  within  the  act.  A  pur- 
pose to  change  the  common  law  should  not  be  imputed,  un- 
less that  purpose  be  plainly  evinced.  It  is  the  policy  of  our 
law  to  enact  general  statutes  as  far  as  may  be.  England 
has  several  more  statutes  upon  this  subject.  (See  2  Kuss. 
on  Cr.,  4th  ed.)  Such  a  construction  as  is  claimed  for  the 
prisoner  would,  as  we  have  seen,  require  another  statute. 

If  wrong  in  this  construction,  then  the  question  arises, 
was  this  girl  the  owner  of  the  property  taken  ?  This  point 
is  largely  discussed  in  the  books. 

On  the  one  side  it  is  held  she  is  not  the  owner,  upon  the 
ground  that  she  is  the  mere  servant  of  the  owner,  her  father  ; 
that  her  possession  is  his ;  and  that,  therefore,  she  has  no 
possession  and  no  special  property  in  the  things  taken.  (2 
East  PI.  Or.,  652,  653,  arid  cases  there  cited  ;  H.  v.  Oreen^ 
S7  Eng.  L.  and  Eq.  R.,  598.)  The  last  is  very  nearly  this 
.case.  On  the  other  side  it  is  held,  that  a  person  having  the 
actual,  as  against  the  constructive,  possession  of  the  owner, 
having  the  charge  of  the  property,  may  be  regarded  and 
stated  as  the  owner  as  against  all  wrongdoers.  Such  is  the 
principle  of  the  case  of  B.  v.  Taylor  (1  Leach,  395),  where 
a  coach  glass  of  a  gentleman's  coach,  standing  in  a  coach 
master's  yard,  was  stolen;  and  it  was  charged  and  held  to 
be  the  property  of  the  coach  master.  So  where  property 
was  stolen  from  a  coach  box  on  its  journey,  held,  it  might 
be  laid  as  the  property  of  the  driver.  For  though,  "  as  be- 
tween him  and  the  proprietors  of  the  coach,  on  this  prose- 
cution, the  law  considers  the  driver  to  have  the  bare  charge 
of  the  goods  belonging  to  the  coach  ;  but  on  a  charge  against 
any  other  person  for  taking  them  tortiously  from  the  dri- 
ver's custody,  he  must  be  considered  as  the  posseasor." 
{Bex  V.  Drakin^  2  Russ.  on  Cr.,  94,  in  margin.)    So  prop- 
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erty  in  clothes  of  child  may  be  as  laid  in  father  or  child.  (2 
id.,  84,  95,  marg.  p.)  So  of  goods  stolen  at  an  inn,  the 
property  may  be  laid  in  the  landlord  or  in  the  owner.  There 
are  many  other  cases  where  it  may  be  charged  in  either  of 
several  parties. 

In  a  case  in  this  court  one  judge  held,  in  substance,  that 
property  might  be  laid  as  in  the  actual  possessor  ;  and  an- 
other judge  held  the  opposite,  and  the  point  was  not  decided. 
{People  V.  Bennett^  37  N.  Y.,  117;  see  State  v.  Addington^ 
1  Bailey,  310;  Owen  v.  State^  6  Humf.,  330,  in  point.) 

The  only  objection  stated  in  the  books  to  a  wrong  own#r 
being  named  is  that  the  prisoner  might  be  indicted  again  on 
a  charge  of  larceny  from  the  true  owner.  If  our  statute  be 
construed  as  claimed  by  prisoner's  counsel,  such  an  objec- 
tion could  have  no  force.  Because,  if  the  property  did  not 
belong  to  the  person  robbed,  then  there  is  no  robbery.  It 
mnst  be  charged  as  his,  or  there  could  be  no  indictment  for 
this  offence. 

I  see  no  objection  to  holding  the  law  to  be  as  declared  in 
the  coach  driver's  case,  that  the  girl  is  the  owner  as  against 
all  tort-feasors  ;  but  as  between  her  and  her  father  or  mas- 
ter, he  had  the  possession  and  title.  Clearly,  if  the  legisla- 
ture intended  by  this  act,  to  say  that  the  person  robbed 
should  be  the  owner  of  the  goods  taken,  then  they  could 
have  intended  no  more  than  he  should  be  the  owner  as 
against  the  robber ;  that  he  should  have  the  actual  custody 
or  charge  of  the  property  taken ;  the  actual  possession  as 
against  the  wrongdoer ;  but  the  mere  charge  as  against  the 
real  owner  in  any  prosecution  by  him. 

Jn  other  words,  the  act  intended  that  the  person  robbed 
sbonld  be  regarded  as  the  owner,  as  against  the  robber,  of 
all  goods  whereof  he  was  robbed. 

He  must  have  a  possession  or  custody  of  the  goods  or 
they  could  not  be  taken  '*  from  the  person  or  in  his  pres- 
ence by  violence  to  his  person,  or  by  putting  him  in  fear  of 
some  immediate  injury  to  his  person." 

This  construction  secures  all  his  rights  to  the  prisoner. 
The  other  repeals  the  law  of  robbery  as  to  every  house  in 
New  York  city  and  in  the  State  as  soon  as  its  master  leaves 
it.    The  latter  result  I  do  not  think  the  law-makers  intended. 
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In  my  opinion  the  property  may  be  laid  as  belonging 
either  to  the  actual  owner  or  to  the  person  robbed. 
The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


NOTB.  — For  the  Revised  Statates  relating  to  robbery,  the  following  flections 
of  the  Penal  Codes  have  been  substituted : 

•  "§  324.  Robbery  is  the  unlawful  taking  of  personal  property,  from  the  per- 
son or  in  the  presence  of  another,  against  his  will,  by  means  of  force,  or  vio- 
l^ce,  or  fear  of  injury,  immediate  or  future,  to  his  person  or  property,  or  the 
person  or  property  of  a  relative  or  member  of  his  faiAily,  or  of  any  one  in  hia> 
company  at  the  tirn^  of  the  robbery. 

"  §  225.  To  constitute  robbery,  the  force  or  fear  must  be  employed  either  to 
obtain  or  retain  possession  of  the  property  or  to  prevent  or  overcome  resist- 
ance to  the  taking.  If  employed  merely  as  a  means  of  escape  it  does  not  consti- 
tute robbery. 

*'§  226.  When  force  is  employed  in  either  of  the  ways  specified  in  the  last 
section,  the  degree  of  forc^  employed  is  immaterial. 

"  §  227.  The  taking  of  property  from  the  person  of  another  is  robbery,  when 
it  appears  that  although  the  taking  was  fully  completed  without  his  knowl- 
edge, such  knowledge  was  prevented  by  the  use  of  force  or  fear."  Ed. 
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Nbw  Yobk,  1872. 


Foster  v.  The  People. 

The  prisoner  was  indicted  for  murder. 

At  the  trial  upon  the  conclusion  of  the  testimony,  the  prisoner's  counsel  requested 
the  court  to  charge  the  jury  that  upon  the  indictment  and  evidence  the  jury 
could  convict  the  prisoner  of  murder  in  the  second  degree,  and  further,  that  if 
the  prisoner  killed  the  deceased  by  an  assault  upon  him  with  a  dangerous 
weapon  with  intent  to  maim  him,  but  without  any  intent  to  effect  death,  soch 
killing  was  murder  in  the  second  degree,  which  request  was  refused. 

The  court  did  charge  that  the  defendant  could  not  be  convicted  of  murder  in  th<i  first 
degree,  unless  he  acted  from  a  premeditated  design  to  effect  the  death  of  the  de- 
ceased, and  that  in  the  absence  of  such  an  intent,  his  offence  was  reduced  U> 
manslaughter. 

Mddt  That  by  the  ruling  upon  the  propositions  of  the  prisoner's  counsel  and  by  the 
charge,  the  court  excluded  from  the  consideration  of  the  jury  the  question 
whether  the  prisoner  could  upon  the  evidence  be  convicted  of  murder  in  the 
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aecond  degree,  and  decided,  as  matter  of  law,  that  such  a  conviction  was  not 
warranted  by  the  evidence.  It  was  the  duty  of  the  court  to  instruct  the  jury  as 
to  the  legal  effect  of  conclusions  of  fact  which  they  were  at  liberty  to  deduce 
from  the  evidence.  It  is  the  business  of  the  court  to  see  that  a  proper  direc- 
tion be  given  to  the  jury,  in  point  of  listw,  upon  the  evidence. 

Edd,  That  whether  the  crime  committed  by  the  prisoner  was  murder  in  the  first  or 
second  degree,  under  the  statute  of  1862,  depends  upon  the  fact  whether  the 
evidence  discloses  or  tends  to  establish  that  the  accused,  when  he  inflicted  upon 
Putnam  the  blow  which  resulted  in  his  death,  was  engaged  in  the  commission 
of  a  felony,  within  the  purview  of  this  statute.  The  jury  found  that  the  pris- 
oner, when  he  struck  the  blow,  intended  to  kill  the  deceased  and  the  evidence 
fully  sustains  their  view  of  the  case.  By  necessary  inference  the  jury  must 
have  found  that  the  prisoner  was  not,  at  the  time  of  the  act,  engaged  in  the 
oommission  of  any  felony  other  than  the  homicide  of  which  he  was  convicted. 

John  K.  Porter^  for  the  prisoner. 
8.  B.  Oarvin^  for  the  people. 

Andrews,  J.  Upon  the  conclusion  of  the  testimony,  the 
prisoner's  counsel  requested  the  court  to  charge  the  jury 
that  upon  the  indictment  and  evidence  the  jury  could  con- 
vict the  prisoner  of  murder  in  the  second  degree,  and  fur- 
ther, that  if  the  prisoner  killed  the  deceased  by  an  assault 
upon  him  with  a  dangerous  weapon  with  intent  to  maim 
him,  but  withotit  any  intent  to  effect  death,  such  killing  was 
murder  in  the  second  degree. 

The  court  refused  to  charge  either  of  these  propositions, 
and  to  this  refusal  the  prisoner's  counsel  excepted. 

This  exception  presents  the  only  question  argued  by  the 
learned  counsel  for  the  prisoner,  and  no  ground  is  sug- 
gested for  the  reversal  of  the  conviction  and  judgment 
except  that  the  court  erred  in  refusing  to  charge  these  prop- 
ositions. 

The  court  charged  the  jury  that  the  defendant  could  not 
be  convicted  of  murder  in  the  first  degree,  unless  he  acted 
from  a  premeditated  design  to  effect  the  death  of  the  de- 
ceased, and  that  in  the  absence  of  such  intent,  this  offence 
was  reduced  to  manslaughter. 

The  court,  by  the  ruling  upon  the  propositions  of  the 
prisoner's  counsel  and  by  the  charge,  excluded  from  the 
consideration  of  the  jury  the  question  whether  the  prisoner 
could  upon  the  evidence  be  convicted  of  murder  in  the  sec- 
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ond  degree,  and  decided,  as  matter  of  law,  that  such  a  con- 
viction was  not  warranted  by  the  evidence. 

It  was  the  duty  of  the  court  to  instruct  the  jury  as  to  the 
legal  effect  of  conclusions  of  fact  which  they  were  at  liberty 
to  deduce  from  the  evidence. 

It  is  the  province  of  the  jury  to  determine  questions  of 
fact  arising  upon  the  evidence  and  the  intent  of  the  prisoner, 
but  if  the  facts  proved  are  capable  of  two  constructions,  or  if 
in  one  view  of  the  evidence  a  particular  intent  might  be 
found,  and  yet  the  facts  might  justify  the  finding  of  an  in- 
tent involving  another  degree  of  guilt,  the  court  was  bound, 
upon  the  request  of  the  prisoner,  to  declare  the  rule  of  law 
applicable  to  the  case  in  either  aspect,  as  the  jury  might  de- 
termine the  facts.  • 

This  rule  is  fundamental,  and  is  essential  to  the  due  ad- 
ministration of  the  law  and  to  the  protection  of  the  accused. 
It  was  declared  by  Judge  Nelson,  in  the  case  of  TJie  Peo- 
ple V.  Enoch  (13  Wend.,  164),  as  follows : 

'^It  is  the  business  of  the  court  to  see  that  a  proper 
direction  be  given  to  the  jury,  in  point  of  law,  upon  the 
evidence." 

If  there  was  in  this  case  any  evidence  tending  to  prove 
that  the  prisoner  was  guilty  of  murder  in  the  second  degree, 
the  court  erred  in  refusing  to  give  the  instruction  asked.  It 
becomes  necessary,  therefore,  to  consider  whether  there  was 
such  evidence  in  the  case,  and,  to  determine  it,  we  must 
ascertain  what  constitutes  murder  in  the  second  degree. 

The  division  of  the  crime  of  murder  into  two  degrees  was 
made  by  the  statute  in  1862.  (Laws  of  1862,  chap.  197.) 
The  killing  of  a  human  being  without  authority  of  law, 
''when  perpetrated  without  any  design  to  effect  death  by  a 
person  engaged  in  the  commission  of  any  felony,"  was  mur- 
der by  one  of  the  definitions  of  that  crime  contained  in  the 
Revised  Statutes.     (2  Rev.  Stat.,  657,  §  6,  sub.  3.) 

By  the  amendment  of  1862,  the  killing  of  another  by  a 
person  engaged  in  the  commission  of  a  felony  was  made 
murder  in  the  first  degree  only  when  perpetrated  in  com- 
mitting the  crime  of  arson  in  the  first  degree. 

The  other  cases  embraced  in  the  definition  of  the  Revised 
Statutes,  above  cited,  were  made  murder  in  the  second  de- 
gree.    The  law  of  1862  declares  ''  that  such  killing,  unless 
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it  be  murder  in  the  first  degree,  or  manslaughter,  or  excusa- 
ble or  justifiable  homicide,  *  *  *  * 
or  when  perpetrated  without  any  design  to  effect  death  by  a 
person  engaged  in  the  commission  of  any  felony,  shall  be 
murder  in  the  second  degree." 

It  w;a8  decided  in  Fitzgerrold' s  Case  (37  N.  Y.,  413)  that, 
under  this  statute,  those  cases  only  were  murder  in  the 
second  degree  in  which  the  killing  was  by  a  person  engaged 
at  the  time  in  the  commission  of  a  felony  other  than  arson 
in  the  first  degree. 

The  question  we  are  now  considering  depends,  therefore, 
upon  the  fact  whether  the  evidence  discloses  or  tends  to 
establish  that  the  prisoner,  when  he  inflicted  upon  Putnam 
the  blow  which  resulted  in  his  death,  wsCs  engaged  in  the 
commission  of  a  felony,  within  the  purview  of  this  statute. 
The  prisoner  whan  he  struck  the  deceased  intended  to  inflict 
a  ;)ersonal  injury. 

If  any  felony,  therefore,  was  intended  by  the  prisoner^ 
other  than  the  killing  of  the  deceased,  it  was  a  felonious  as- 
sault upon  him. 

It  is  claimed  on  the  part  of  the  people  that  the  words  "  en- 
gaged in  the  commission  of  any  felony,"  in  the  statute,  do 
not  include  cases  in  which  the  killing  resulted  from  inten- 
tional violence  to  the  person  killed,  and  where,  although  the 
intent  was  to  commit  a  felonious  assault,  there  was  na 
intention  to  kill ;  or,  in  other  words,  where  the  felony  in- 
tended, although  not  the  felony  of  homicide,  was  the  very 
act  of  personal  violence  which  caused  the  death,  that  this  is 
not  a  felony  within  the  meaning  of  the  statute. 

A  question  of  the  same  character  has  arisen  upon  the  con- 
struction of  the  provision  of  the  statute  declaring  that  the 
killing  of  a  human  being,  without  a  design  to  effect  death 
by  the  act,  etc.,  of  another,  while  such  other  is  engaged  "in 
the  perpetration  of  any  crime  or  misdemeanor  not  amount- 
ing to  felony,"  shall  be  manslaughter  in  the  first  degree. 
(2  R.  S.,  661,  §6.)  It  has  given  rise  to  much  discussion, 
and  different  views  have  been  expressed  upon  it  by  judges, 
but  it  has  never  been  determined  by  the  court  of  last  resort. 
{People  V.  Hector^  19  Wend.,  608;  Darry  v.  People^  10 
N.  Y.,  120;  People  v.  Butler,  3  Park.  Crim.  R.,  377.) 

What  the  true  construction  of  the  statute  is,  is  immate- 
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rial  in  this  case,  unless  the  evidence  warranted  the  inference, 
or  unless  the  jury  might  have  found  from  the  evidence,  that 
the  prisoner  when  he  struck  the  deceased  intended  to  com- 
mit some  felony  other  than  the  homicide  with  which  he  was 
charged. 

We  think  that  there  is  no  evidence  that  the  prisoner  com- 
mitted or  intended  to  commit  any  felony  other  than  the 
felony  of  homicide.  That  he  intended  to  inflict  a  personal 
injury  upon  the  deceased,  is  admitted.  But  an  assault  and 
battery  updn  another  is  a  misdemeanor,  except  only  in  the 
cases  where  by  statute  the  offence  is  made  a  felony.  This 
was  so  at  common  law,  and  the  offence  was  a  misdemeanor 
simply,  although  the  assailant  may  have  had  a  felonious 
intent ;  as  an  intent  to  murder  or  to  rob  when  he  inflicted 
the  injury.  If  the  felony  attempted  was  accomplished,  then 
the  misdemeanor  was  merged  in  the  higher  pffence. 

The  Revised  Statutes  declare  (2  R.  S.,  665,  §  36)  that 
"Every  person  who  shall  be  convicted  of  *  *  *  an  as- 
sault and  battery  upon  another,  by  means  of  any  deadly- 
weapon  *  *  *  with  the  intent  to  kill,  maim,  ravish  or 
rob  such  other  person,  or  in  an  attempt  to  commit  any  burg- 
lary, larceny  or  other  felony,  *  *  *  shall  be  punished 
by  imprisonment  in  a  State  prison  for  a  term  of  not  more 
than  ten  years." 

The  offences  described  in  this  section  are  felonies  within 
the  meaning  of  that  term,  as  used  in  the  statute  defining  the 
crime  of  murder.     (2  R.  S.,  702,  §  30.) 

If  the  prisoner  was  ejigaged  in  the  commission  of  any  fel- 
ony other  than  homicide  when  he  struck  the  deceased,  it 
must  have  been  one  described  in  this  section,  as  an  assault 
and  battery  is  not  made  a  felony  in  any  case  not  within  it. 

We  have  not  overlooked  the  act  of  1854  (chap.  74),  which 
makes  an  assavlt  with  "any  knife,  dirk,  dagger  or  other 
sharp,  dangerous  weapon,"  etc.,  punishable  by  imprison- 
ment in  the  State  prison  or  in  a  county  jail.  This  offence  is 
not  a  felony  within  the  statute  or  at  common  law,  and  the 
act  relates  to  assaults  only,  and  with  an  instrument  different 
from  the  one  used  by  the  prisoner.  {Fassett  v.  Smithy  23 
N.  Y.,  252.) 

And  we  have  no  comprehensive  statute  like  that  of  9  G^, 
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ly,  chap.  31,  which  makes  an    unlawful   wounding  with 
intent  to  do  some  great  bodily  injury  a  felony. 

None  of  the  specifications  in  the  section  of  the  statute  re- 
lating to  felonious  assaults  are  applicable  to  this  case,  un- 
less the  act  of  the  prisoner  can  be  construed  to  have  been 
an  assault  with  intent  to  maim. 

Unless  the  prisoner  was  guilty  of  an  attempt  to  commit 
that  felony,  there  is  no  other  to  which  his  act  can  be  re- 
ferred, except  that  of  murder  in  the  first  degree  or  man- 
sl£^ughter. 

The  prisoner  intentionally  aimed  a  blow  at  the  head  of  the 
deceased  with  a  dangerous  weapon,  and  with  a  force  likely 
to  fracture  the  skull,  and  which  in  fact  did  •crush  it,  and  it 
is  insisted  that  upon  this  evidence,  and  in  the  absence  of 
any  proof  of  antecedent  or  subsequent  facts  tending  to  es- 
tablish it,  the  jury  might  have  found  that  the  prisoner's 
intent  was  to  fracture  the  skull  or  injure  the  head,  and  not 
to  kill,  and  if  such  intent  had  been  found,  there  was  an  as- 
sault with  an  intent  to  maim^  within  the  statute.  Mayhem 
at.  common  law  is  defined  by  Blackstone  as  the  violently  de- 
priving another  of  the  use  of  such  of  his  members  as  may 
render  him  less  able  in  fighting  either  to  defend  himself  or  to 
annoy  his  adversary.     (4  Black.,  204.) 

It  was  recognized  as  a  felony  at  a  very  early  period  of  the 
common  law,  and  the  offender  was  punished  by  the  loss  of 
the  same  member  of  which  he  had  deprived  the  party 
maimed:  membrum  pro  viembro. 

It  was  treated  as  an  offence  against  the  State,  for  the  rea- 
son assigned  by  Lord  Coke  (1  Just.,  127) :  '*For  the  mem- 
bers of  every  subject  are  under  the  safeguard  and  protection 
of  the  law,  to  the  end  a  man  may  serve  his  king  and  coun- 
try when  occasion  shall  be  offered." 

The  special  injuries  which  constitute  "wayAe^Ti  are  stated, 
by  Hawkins,  as  follows : 

"  And  therefore  the  cutting  off  or  disabling  or  weakening 
a  man's  hand  or  finger,  a  striking  out  of  his  eye  or  foretooth, 
or  castrating  him,  are  said  to  be  maims  ;  but  the  cutting  off 
his  ear  or  nose  are  not  esteemed  maims,  because  they  do  not 
weaken,  but  only  disfigure  him."  (1  Hawkins'  Pleas  of  the 
Crown,  107.) 

And  Blackstone  treats  it  as  an  injury  resulting  in  a  per- 
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manent  disability,  and  says  it  is  attended  with  this  aggravat- 
ing circumstance,  that  thereby  the  party  injured  '*  is  forever 
disabled  from  making  so  good  a  defence  against  future  ex- 
ternal injuries  as  he  otherwise  might  have  done."  (3  Bl., 
131.) 

An  injury  to  the  head  or  skull  is  not  specified  by  Haw- 
kins or  Blackstone  as  mayhem ;  and  as  the  usual  conse- 
quence of  such  an  injury  is  either  death  or  temporary 
disability,  it  does  not  seem  to  be  embraced  within  the  defi- 
nition of  that  crime  as  given  by  these  commentators.  . 

In  the  definition  of  mayhem  by  Lord  Coke,  the  breaking 
of  the  skull  is  included. 

^^  Mayhem^^^  he  says,  ''signifieth  a  corporal  hurt,  where- 
by a  man  looseth  a  member  by  reason  whereof  he  is  less 
able  to  fight,  as  by  putting  out  his  foretooth,  breaking  his 
skulls  striking  off  his  arm,  hand  or  finger,  cutting  off  his  leg 
or  foot,  or  whereby  he  looseth  the  use  of  any  of  his  said 
members."     (Coke  Litt.,  288  a.) 

And  Lord  Coke  refers  to  the  authority  of  Glanville  and 
Britton  in  support  of  this  definition : 

*' Mayhem,"  says  Glanville,  ''signifies the  breaking  of  any 
bone  or  injuring  the  head  by  wounding  or  abrasion.  In  such 
case  the  accused  is  obliged  to  purge  himself  by  the  ordeal, 
that  is,  by  the  hot  iron,  if  he  be  a  freeman ;  by  wat«r  if  he 
be  a  rustic."  (Glanville,  Blain's  translation,  book  14,  chap. 
1,  350 ;  see,  also,  Britton,  Nichols'  translation,  liv.  1,  chap. 
26,  fol.  48  b,  49  a,  123.) 

Some  recognized  instances  of  mayhem  are  omitted  in 
Glanville' s  definition,  and  it  would  seem  to  include  any  in- 
jury to  the  head,  however,  trivial.  But  no  authority  has 
been  cited,  subsequent  to  the  time  of  Lord  Cokb,  nor  has 
any  come'  to  our  notice,  for  the  proposition  that  a  fvactare 
of  the  skull  is  mayhem,  except  that  Mr.  East,  in  his  Pleas 
of  the  Crown  (p.  393),  after  giving  the  general  definition  of 
mayhem  at  common  law,  and  instances  in  illustration  of  it, 
concludes,  **ot,  as  Lord  Coke  adds,  breaking  the  sknll." 

But  whatever  acts  may  have  been  recognized  as  mayhems, 
at  a  remote  period  of  the  common  law,  the  crime  and  the 
punishment  became  the  subject  of  statute  definition  and  reg- 
ulation. Some  statutes  had  been  passed  upon  the  subject 
prior  to  Che  reign  of  Car.  II,  but  the  first  general  and  com- 
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prebensive  one  was  the  statute  22  and  23  Car.  II,  chap.  1, 
entitled  '*  An  act  to  prevent  malicious  maiming  and  wound- 
ing." 

Chitty  speaks  of  it  as  the  most  important  and  extensive 
ancient  statute  upon  this  subject.  (Criminal  Law,  vol.  8, 785.) 
And  Blackstone  says  that  this  and  the  prior  statutes  ''put 
the -crime  and  punishment  of  mayhem  more  out  of  doubt." 
(4B1.,  206.) 

By  this  statute  it  is  enacted  that  any  person  who  "shall 
on  purpose  and  of  malice  aforethought,  by  lying  in  wait,  un- 
lawfully cut  out  or  disable  the  tongue,  put  out  the  eye,  slit 
the  nose  or  lip,  or  cut  off  or  disable  any  limb  or  member  of 
any  subject,  with  intention  in  doing  so  to  maim  or  disfig- 
ure him  in  any  of  the  manners  aforesaid,"  shall  be  guilty  of 
felony  without  benefit  of  clergy. 

Whatever  may  have  been  the  law  of  mayhem  in  England 
antecedent  to  this  statute,  no  case  can  be  found,  we  think, 
arising  since  its  enactment,  in  which  an  injury  to  the  head 
or  any 'act  or  injury,  has  been  regarded  as  mayhem^  other 
than  the  acts  and  iiguries  enumerated  in  this  statute. 

It  has  been  regarded  as  defining  what  before  may  have 
been  uncertain.  And  it  was  held  in  Rex  v.  Lea  (1  Leach, 
61),  where  a  husband  had  cut  the  throat  of  his  wife  quite 
across,  that  it  was  not  maiming  within  this  statute. 

The  act  of  Car.  II  has  been  the  basis  of  the  legislation  of 
this  State  x>n  the  subject  of  maiming. 

The  first  act  was  passed  in  1788,  and  is  entitled  "An  act 
to  prevent  malicious  wounding  and  maiming." 

This  act  was  followed  by  the  act  of  1801  entitled  "  An  act' 
to  prevept  malicious  maiming,"  which  latter  act  was  sub- 
stantially a  re-enactment  of  the  former,  except  in  respect  to 
punishment. 

In  both  statutes  the  enumeration  and  description  of  thn 
injuries  which  are  made  punishable  is  the  same  as  in  the 
English  statute,  and  no  others  are  included. 

The  Revised  Statutes  (2  R.  S.,  §  36,  666)  declare  "that 
every  person  who,  from  a  premeditated  design,  etc.,  shall, 
first,  cut  out  or  disable  the  tongue ;  or,  second,  put  out  an 
eye ;  or,  third,  slit  the  lip  or  destroy  the  nose ;  or,  fourth, 
cut  off  or  disable  any  limb  or  member  of  another  on  pur- 
pose, upon  conviction  thereof,  shall  be  imprisoned  in  a  State 
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prison,"  etc.  ;  following  the  enameration  in  the  previous 
statutes. 

The  statute  of  Car.  II  has  been  followed,  also,  in  the  legis- 
lation by  congress  and  of  many  of  the  states  of  the  Union, 
(See  collection  of  statutes  in  Wharton's  Criminal  Law,  title 
"Mayhem.") 

We  are  of  opinion  that  since  that  statute  the  crime  of 
mayhem  includes  those  injuries  only  which  are  therein  enu- 
merated, and  that  the  section  of  the  Revised  Statutes  above 
cited  was  intended  as  a  statute  definition  of  that  crime. 

It  does  not  declare,  in  terms,  that  the  acts  therein  enumer- 
ated constitute  maiming  ;  but  the  section  is  contained  in  the 
article  entitled  "Of  rape,  maiming,  etc.,"  and  the  injuries 
are  those  which  are  generally  known  as  maiming,  and  it  in- 
cludes all  the  cases  which,  since  the  time  of  Lord  Coke, 
have  come  within  that  designation. 

In  Reg.  v.  Sullivan  (1  C.  &  Marsh,  209)  the  prisoner  was  in- 
dicted under  the  act  of  7  Wm.  IV  and  1  Vict.,  ch.  85,  which 
enacted  that  any  one  who  shall  stab,  cut  or  wound  any  per- 
son, with  intent  to  maim^  disfigure  or  disable  such  person, 
or  to  do  some  other  grievous  bodily  harm,  etc.,  shall  be 
guilty  of  felony. 

It  appeared  in  the  evidence  that  the  prisoner  with  an  ax 
struck  the  prosecutor  on  the  head  with  the  edge  of  it,  and 
infiicted  a  cut  upon  it. 

Parke,  B.,.in  charging  the  jury,  said:  "There  is  no 
proof  of  an  intent  to  maim  or  disable,  as  the  blow  was  aimed 
at  the  head  of  the  prosecutor.  -It  would  have  been  other- 
wise if  it  had  been  aimed,  at  the  arm,  to  prevent  his  being 
able  to  use  it.  The  question,  therefore,  will  be  whether 
there  was  a  wounding  with  intent  either  to  murder  the  prose- 
cutor or  to  do  him  some  grievous  bodily  harm." 

This  is  a  direct  authority,  and  the  opinion  of  an  eminent 
judge,  in  support  of  the  views  herein  expressed. 

It  is  to  be  observed,  moreover,  that  the  case  did  not  arise 
under  the'  sta'tute  of  Charles,  which  was  repealed  by  St.  9 
Geo.  IV,  ch.  31  ;  so  that  it  stood  upon  the  construction  of 
the  words  "  to  maim,"  in  the  statute  of  Victoria. 

We  might  here  close  the  consideration  of  this  case ;  but 
we  are  of  opinion  that  the  result  would  not  be  changed  al- 
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though  it'shoald  be  held,  according  to  Lord  Coke's  defini- 
tioD,  that  breaking  of  the  skull  is  or  might  be  a  maiming. 

The  refusal  of  the  court  to  charge  that  if  the  prisoner 
intended  to  maim,  and  not  to  kill,  the  offence  was  murder 
in  the  second  degree,  was  proper,  for  the  reason  that  there 
was  no  evidence  upon  which  the  jury  could  have  found  that 
the  prisoner  intended  to  fracture  the  skull  of  the  deceased, 
as  distinguished  from  an  intent  to  kill  him. 

The  request  assumes  that  the  prisoner  acted,  in  striking 
the  blow  after  having  formed  an  intent,  as  to  the  extent  of 
the  injury  to  be  inflicted.  »       * 

His  act  was  a  blow  with  an  iron  bar  upon  the  head  of  the 
deceased,  with  a  force  which  crushed  the  skull  and  drove  it 
in  upon  the  brain. 

There  was  no  evidence  from  which  his  intent  could  be  as- 
certained, except  what  was  furnished  by  the  facts  preceding 
the  assault,  and  by  the  act  itself  and  its  results. 

It  is  a  fundamental  rule  of  evidence,  of  very  general  ap- 
plication, founded  upon  observation  and  experience,  that 
a  man  is  presumed  to  intend  the  natural  consequences  of 
his  acts. 

In  this  case  death  ensued,  as  it  was  likely  to  ensue,  from 
the  act  of  the  prisoner.  ^ 

And  while  it  was  for  the  jury  to  determine  with  what  in- 
tent the  blow  was  inflicted,  we  cannot,  without  doing  vio- 
lence to  common  sense,  say  that  the  prisoner  may  have 
intended  to  break  the  skull  of  Putnam  without  producing 
death.  • 

Such  an  intent  cannot  be  predicated  of  his  act,  and  there 
is  no  evidence  to  establish  it. 

If  the  prisoner  acted  from  premeditation  be  may  have  in- 
tended to  kill  the  deceased  or  simply  to  do  him  a  bodily 
injury  ;  but  that  he  intended  the  particiflar  injury  of  break- 
ing the  skull  only,  cannot  be  inferred. 

If  a  blow  aimed  at  an  arm  is  by  accident  deflected  from  its 
course  and  inflicts  a  mortal  wound,  in  such  or  similar  cases, 
an  intent  to  maim  only  might  be  found  by  the  jury;  and  if,  in 
this  case,  death  had  not  resulted  the  prisoner  might,  perhaps 
(assuming  that  the  fracture  of  the  head  was  a  maiming),  have 
been  convicted  of  an  intent  to  maim.     (East's  Pleas  of  the 
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Crown,  title  "Mayhem,"  Vict.  I,  400;  Rex  v.  Cooke,  IStat. 
Tr.,  64.) 

Bat  the  request  to  charge  was  irrelevant  aiid  inapplica- 
ble to  the  facts,  and  the  court  was  justified  in  refusing  to 
grant  it. 

The  jury  have  by  their  verdict  found  that  the  prisoner, 
when  he  struck  the  blow,  intended  to  kill  the  deceased. 

.By  necessary  inference  the  jury  must  have  found  that  the 
prisoner  was  not,  at  the  time  of  the  act,  engaged  in  the  com- 
mission of  any  felony  other  than  the  homicide  of  which  he 
was  convicted. 

If  the  court  erred  in  refusing  to  charge  as  requested,  yet 
it  does  not  appear  that  the  prisoner  could  have  been  preju- 
diced thereby  ;  and  especiall)^  in  view  of  the  further  fact, 
that  the  court  charged  that,  unless  the  Intent  to  kill  was 
found,  the  prisoner  could  be  convicted  of  manslaughter  only. 
But  we  prefer  to  rest  our  decision  upon  the  other  grounds 
indicated. 

After  a  careful  consideration  of  the  questions  of  law  aris- 
ing upon  the  record,  we  are  of  opinion*  that  the  judgment 
must  be  affirmed. 

The  question  is  new,  and  the  case  is  a  prcyper  one  to  have 
been  brought  here  for  final  adjudication  ;  and  while  no 
errors  are  trivial  in  a  judgment  involving  life,  it  is  to  be  re- 
mejnbered  that  the  law  of  murder  is  designed  for  the  protec- 
tion of  life  from  lawless  violence,  and  its  sanctions  ought  not 
to  be  weakened  by  reversing  convictions  upon  objections 
*which  are  unsustained  by  reason  or  authority. 

The  judgment  is  aflirmed. 

All  concur. 

Judgment  afSrmed. 
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Nbw  York,  1872. 


HuBER  V.  The  People. 

Tlie  prisoner  was  tried  in  a  court  of  Special  Sessions  in  the  City  of  New  York,  and 
convioted  of  petit  larceny.  The  court  was  held  by  a  single  police  justice,  the 
other  justice  "  being  absent  through  disability."  The  accused  was  sentenced  to 
six  months  imprisonment.  The  conviction  is  sought  to  be  sustained  by  a  pro- 
Tision  in  the  act  of  1870,  known  as  the  "  city  tax  levy." 

Bddy  That  the  Constitution  declares  that  no  private  or  local  bill  which  may  be 
passed  by  the  l^islature  shall  embrace  more  than  one  subject,  and  that  shall  be 
expressed  in  the  title.  This  inhibition  is  absolute,  and  every  act  and  part  of  an 
act  passed  in  disregard  of  it,  is  void.  The  enactment  is  not  merely  directory, 
to  be  followed  or  not  as  the  legislature  may  think  proper,  but  is  mandatory, 
and  a  compliance  with  it  is  necessary  to  the  validity  of  any  act  coming  within 
its  terms.  The  constitutional  prohibition  includes  all  acts,  whether  local  or 
private,  an^  if  either  "  local  or  private,"  the  requirements  of  the  Constitution 
must  be  complied  with.  The  provision  in  the  act  of  1870  was  public,  as  it  con- 
cerned the  administration  of  the  criminal  laws,  and  the  trial  and  punishment  of 
offenders^  and  provided  for  the  organization  and  construction  of  a  court  of 
•criminal  jurisdiction.  But  it  was  local  inasmuch  as  it  related  to  a  court  peculiar 
to  the  city  of  New  Yot*k.  with  jurisdiction  only  co-extensive  with  the  limits  of 
that  city,  and  of  offences  committed  within  its  boundaries.  The  organization  of 
the  Court  of  Sessions  anew  in  the  city  of  New  York  had  no  connection  with  the 
provision  for  the  government  of  the  city  contemplated  by  the  title  of  the  act, 
and  the  section  designed  to  accomplish  such  re-organization  was  therefore  void. 

ft 

WiUia/m  F.  Kintzing  and  Henry  Wehte,  for  the  prisoner. 

Algernon  8.  SuUivany  for  the  people. 

Allen,  J.  The  conviction  of  the  plaintiff  in  error  of  the 
offence  of  petit  larceny  in  the  Court  of  Special  Sessions  in 
the  city  of  New  York,  Jield  by  a  single  police  justice,  is 
sought  to  be  sustained  by  a  provision  in  the  act  of  1870 
known  as  the  '*  city  tax  levy."  (Laws  of  1870,  chap.  383.) 
It  is  conceded  that  if  for  any  reason  that  clause  in  the  act 
was  invalid,  the  court  was  not  properly  constituted,  and  the 
<^onviction  must  be  reversed.  Prior  to  1865  the  Court  of 
Special  Sessions  in  new  York  was  held  by  any  three  of  the 
police  justices  of  that  city,  and  could  not  be  held  by  any 


t  

520  Cowen's  Criminal  Reports. 

less  number.  (Laws  of  1858,  chap.  282,  %Q\  In  re  Devine^ 
21  How.  Pr.  R.,  80.)  In  1865  the  court  was  authorized  to  b& 
held  by  the  two  police  justices  elected  in  the  second  and  sixth 
judicial  districts  of  the  city,  with  power  in  the  governor,  in 
case  of  the  death,  removal  from  office,  or  resignation  of 
either  of  said  justices,  to  designate  one  of  the  other  police 
justices  of  the  city  to  hold  said  court.  (Laws  of  1865,  chap. 
563.) 

In  1870  the  act  of  1865  wa-s  repealed,  and  "all  acts  and 
parts  of  acts  in  force  at  the  time  of  the  passage  of  the  said 
act,  relative  to  said  Court  of  Special  Sessions,  revived  and 
re-enacted,"  and  declared  to  be  thenceforth  *'in  full  force 
and  effect.^'     (Laws  of  1870,  chap.  30.) 

The  "city  tax  levy"  act  was  subsequently  enacted  by  the 
same  legislature.  (Laws  of  1870,  chap.  383.)  The  forty 
ninth  section  of  the  latter  (S.  L.,  p.  917)  declared  that  the 
court  should  be  held  by  two  police  justices  of  the  city,  to 
be  designated  by  the  mayor,  and  "in  case  of  any  disa- 
bility of  either  of  the  two  police  justices  to  hold  court,"  it 
was  declared  to  be  "legal  for  the  other  to  hold  it  while  such 
disability  continues."  The  acts  passed  in  1871  («haps.  302 
and  438)  do  not  affect  the  question  *bef ore  us.  They  did  not 
change  the  constitution  of  the  court,  except  as  they  con- 
ferred power  upon  the  mayor  to  designate  a  judge  to  hold 
the  court  in  case  of  the  sickness  or  disability  of  the  police 
justices. 

By  chapter .30  of  the  Laws  of  1870,  the  act  of  1858  consti- 
tuting the  Court  of  Special  Sessions  in  the  city  of  New  York 
was  revived,  not  simply  as  the  legal  result  of  the  repeal  of 
the  law  of  1865,  but  it  was  in  terms  revived  and  re-enacted  as 
the  law  in  force,  and  at  the  time  of  the  passage  of  the  re- 
vivor. 

The  only  question,  then,  is  as  to  the  validity  of  the  pro- 
vision in  chapter  383  of  the  Laws  ef  1870,  reorganizing  and 
reconstructing  the  court.  The  constitutional  prohibition 
upon  the  legislature  in  respect  to  private  and  locaUbills  has 
come  so  often  under  review,  and  its  purposes  and  objects, 
as  well  as  its  operation  and  effect,  judicially  declared  th^ 
nothing  remains  but  to  apply  the  principles  of  the  adjudi- 
cations and  give  effect  to  the  plain  intent  of  the  provision  to 
cases  as  they  arise.     It  is  declared  that  no  "  private  or  local 
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bill  which  may  be  passed  by  the  legislature  shall  embrace 
more  than  one  subject,  and  that  shall  be  expressed  in  the 
title."  (Const,  art.  3,  §  16.)  .  This  inhibition  is  absolute,  and 
every  act  and  part  of  an  act  passed  in  disregard  of  it  is.void. 
The  enactment  is  not  merely  directory,  to  be  followed  or 
not  as  the  legislature  may  think  proper,  but  it  is  mandatory, 
and  a  compliance  with  it  is  necessary  to  the  validity  of  any 
act  coming  within  its  terms.  {People  v.  Hills^  35  N.  Y., 
449 ;  People  v.  Supervisors  of  CJiautauqua^  43  id.,  10.) 
The  constitutional  prohibition  includes  all  acts  whether 
local  or  private,  and  if  either  *'  local  or  private,"  the  require- 
ments of  the  Constitution  must  be  complie'd  with.  {People 
V.  Allen^  42  N.  T.,  378.)  If  a  bill  is  local  in  its  operation 
and  effect,  although  public  in  its  character,  it  is  within  the 
constitutional  enactment.  The  provision  in  the  act  of  1870 
was  public  as  it  concerned  the  administration  of  the  criminal 
laws  and  the  trial  and  punishment  of  offenders,  and  provided 
for  the  organization  and  construction  of  a  court  of  criminal 
jurisdiction.  But  it  was  local  inasmuch  as  it  related  to  a 
court  peculiar  to  the  city  of  New  York  with  jurisdiction 
only  co-extensive  with  the  limits  of  that  city  and  of  offences 
committed  within  its  boundaries.  An  act  regulating  the 
duties  of  a  public  officer  under  the  general  laws  of  the  State, 
if  limited  in  its  operation  to  a  part  of  the  State,  or  to  a  single 
couqty,  is  local,  and  must  be  passed  in  the  form  prescribed 
by  the  Constitution,  although  the  subject-matter  of  the  en- 
actment is  public,  and  affects  public  interests.  {OasJcin  v» 
Meelc,  42  N.  Y.,  186 ;  People  v.  OBrien,  38  id.,  193.) 

The  act  in  which  the  section  relating  to  the  organization 
of  the  Court  of  Sessions  in  New  York  is  found,  is  a  local 
act  infill  its  parts,  and  is  in  no  respect  or  in  any  of  its  pro- 
visions general,  although  all  its  provisions  are  public,  and 
this  section  does  not  differ  from  the  other  parts  of  the  act 
in  this  respect.  The  act  is  such  as  is  annually  passed  by 
the  legislature,  and  is  known  as  the  "city  tax  levy." 

A  similar  act  is  annually  passed  for  the  county  of  New 
York  known  as  the  ''county  tax  levy."  The  one  is  entitled 
♦*  An  act  to  make  further  provision  for  the  government  of 
the  County  of  New  York."  (Laws  of  187©,  chap.  382.) 
The  other,  that  under  consideration,  ''An  act  to  make  fur- 
ther provision  for  the  government  of  the  city  of  New  York." 
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(Laws  of  1870,  chap.  383.)  The  purpose  and  object  of  each 
is  to  provide  for  the  expenditures  of  the  city  and  county 
governments  respectively.  They  direct  the  levy  of  taxes, 
and  iQake  provision  for  the  disbursement  of  the  sums  raised. 
The  titles  of  the  acts  are  apt  and  expressive  of  their  purpose 
and  object,  indicating  clearly  that  they  are  revenue  acts, 
acts  providing  ways  and  means  for  the  support  and  carrying 
on  the  governments  of  the  city  and  county  as  organized. 
The  title  of  the  act  does  not  indicate  an  intent  to  change  the 
form  and  alter  the  character  of  the  city  government  in  any 
.  way,  or  to  amend  the  charter.  Where  the  legislature  in- 
fends  to  do  either,  the  title  expresses^the  intent  and  char- 
acterizes the  act.  (See  Laws  of  1870,  chap.  137 ;  Laws  of 
1871,  chaps.  573,  574.)  To  provide  is  *'to  procure  before- 
hand for  future  use,"  "to  furnish,"  "to  supply,"  "to  pro- 
curQ  supplies  or  means  of  defence,"  and  to  make  provision 
is  to  provide  means  or  supplies.  The  merchant  makes  pro- 
vision for  his  biAs  by  putting  the  drawee  in  funds  to  pay 
them.  Provision  is  made  for  the  poor  by  the  raising  of 
moneys  for  their  support. 

Provision  is  made  for  a  government  by  placing  at  its  dis- 
posal "ways  and  means  "  for  the  payment  of  its  officers  and 
its  necessary  expenditures.  '  It  would  do  violence  to  lan- 
guage to  hold  that  an  act  "to  make  provision  for  the  city 
government"  was  an  act  to  create,  to  reorganize,  or  to 
change  the  government  or  its  organic  law  in  any  respect. 
The  very  words  recognize  the  city  government  as  an  exist- 
f»nce,  and  for  the  support  of  which  provision  is  to  be  made. 

The  governmental  organization,  as  it  exists,  is  to  be  pro- 
vided for  by  supplying  it  with  the  proper  means  for  its 
necessary  disbursements  and  expenditures.  The  organiza- 
tion of  the  Court  of  Sessions  anew  in  the  city  of  New  York 
had  no  connection  with  the  provision  for  the  government  of 
the  city  contemplated  by  the  title  of  the  act,  and  the  section 
•designed  to  accomplish  such  reorganization  was  therefore 
void.  It  is  to  be  regretted  that  the  result  from  this  conclu- 
sion may  lead  to  inconveniences  and  to  the  discharge  of 
«ome  who  are  undergoing  the  punishment  due  to  theip 
crimes,  but  it  is  the  right  of  all  to  have  the  law  declared  as 
it  is  whatever  may  be  the  consequences  and  greater  evils 
would  follow  a  practical  abrogation  of  a  plain  constitutional 
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requirement  by  yielding  to  a  suppose  necessity.  The  ten- 
dency and  the  natural  tendency,  by  legislation  is  to  make 
certain  acts  receptacles  for  enactments  of  all  kinds,  and 
especially  for  such  as  might  not  meet  with  favor,  standing 
by  themselves.  The  object  of  the  Constitution  was  to  pre- 
vent this,  and  full  effect  should  be  given  to  its  benign  and 
salutary  intent. 

The  judgment  of  the  Supreme  Court  and  of  the  Special 
Sessions  must  be  reversed. 

All  concur. 

Judgment  reversed. 


COURT  OF  APPEALS. 

New  YoRtf,  1878. 


Flanagan  v.  The  People. 

The  prisoner  was  indicted  for  marder,  in  killing  his  wife.  Defence,  insanity.  He 
was  convicted  of  marder  in  the  second  degree.  The  charge  of  the  judge,  to  which 
an  exception  was  taken,  was  as  follows:  "  To  establish  a  defence  on  the  ground 
of  insanity,  it  must  be  clearly  proven  that,  at  the  time  of  committing  the  act, 
the  party  accused  was  laboring  under  such  a  defect  of  reason  from  disease^of 
the  mind  as  not  to  know  the  nature  and  quality  of  the  act  he  was  doing ;  and, 
if  be  did  know  it,  that  he  did  not  know  he  was  doing  wrong. 

ffM,  That,  it  Is  the  settled  law  of  this  State,  that  the  test  of  responsibility  for  crim- 
inal acts,  where  unsoundness  of  mind  is  interposed  as  a  defence,  is  the  capacity 
of  the  defendant  to  distinguish  between  right  and  wrong,  at  the  time  of  and  with 
respect  to  the  act  which  is  the  subject  of  the  inqlnry. 

S!dd,  That,  in  his  charge,  the  judge  intended  merely  to  instruct  the  jury  as  to  the 
character  and  extent  of  mental  unsoundness  which,  if  proved,  would  shield 
from  criminal  responsibility ;  it  must  have  been  so  understood  by  the  jury  and 
in  this  aspect  was  not  exceptionable. 

William  F.  KirUzing^  for  the  prisoner. 

B.  JR.  PhelpSj  for  the  people. 

AiTD&BWS,  J.    The  judge,  among  other  things,  charged 
the  jury  that,  **  to  establish  a  defence  on  the  ground  of  in- 
mtjj  it  must  be  clearly  proven  that,  at  the  time  of  com- 
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mitting  the  act  (the  subject  of  the  indie tmeot),  the  party 
accused  was  laboring  under  such  9,  defect  of  reason  from  dis- 
ease of  the  mind  as  not  to  know  the  nature  and  quality  of 
the  act  he  was  doing ;  and,  if  he  did  know  it,  that  he  did 
not  know  he  was  doing  wrong;"  and  to  this  part  of  the 
charge  the  prison,  by  his  counsel,  excepted. 

The  part  of  the  charge  excepted  to  was  in  the  language 
employed  by  Tindal,  C.  J.,  jn  McNaughtorCs  Case  (10 
Clarke  &  Fin.,  210),  in  the  response  of  .the  English  judges  to 
the  questions  put  to  them  by  the  House  of  Lords  as  to  what 
instructions  should  be  given  to  the  jury,  on  a  trial  of  a  pris- 
oner charged  with  crime,  wjien  the  insane  delusion  of  the 
prisoner,  at  the  time  of  the  commission  of  the  alleged  act, 
was  interposed  as  a  defence. 

AH  the  judges,  except  one,  concurred  in  the  opinion  of 
TiNDAL,  C.  J.,  and  the  case  is  of  the  highest  authority;  and 
the  rule  declared  in  it  has  been  adhered  to  by  the  English 
.  courts. 

Maule,  J.,  gave  a  separate  opinion,  in  which  he  declared 
•that,  to  render  a  person  irresponsible  for  crime  on  account 
^  of  unsoundness  of  mind,  the  unsoundness  should,  accord- 
ing to  the  law,  as  it  has  long  been  understood  and  held,  be 
such  as  to  render  him  incapable  of  knowing  right  from 
wrong. 

#In  the  case  of  The  People  v.  Bodine  (4  Denio,  9)  the  lan- 
guage of  TiNDAL,  C.  J.,  in  the  McNaughton  Ccise,  was 
quoted  and  approved  ;  and  Beardsley,  J.,  said  :  '-*  When  in- 
sanity is  interposed  as  a  defence  to  an  indictment  for  an 
alleged  crime,  the  inquiry  is  always  brought  down  to  the 
single  question  of  a  capacity  to  distinguish  between  right 
and  wrong  at  the  time  the  act  was  done." 

The  rule  was  reaffirmed  in  the  case  of  Willis  v.  The 
People  (32  N.  Y.,  717),  and  it  must  be  regarded  as  the  set- 
tled' law  of  this  State,  that  the  test  of  responsibility  for 
criminal  acts,  when  unsoundness  of  mind  is  interposed  as  a 
defence,  is  the  capacity  of  the  defendant  to  distinguish  be- 
tween right  and  wrong  at  the  time  of  and  with  respect  to  the 
act  which  is  the  subject  of  the  inquiry. 

We  are  asked  in  this  case  to  introduce  a  new  element  into 
the  rule  of  criminal  responsibility  in  cases  of  alleged  insan- 
ity, and  to  hold  that  the  power  of  choosing  rigtft  from  wrong 
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is  as  an  essential  to  legal  responsibility  as  the  capacity  of 
distingaishing  between  them  ;  and  that  the  absence  of  the 
former  is  consistent  with  the  presence  of  the  latter. 

The  argument  proceeds  upon  the  theory  that  there  is  a 
form  of  insanity  in  which  the  faculties  are  so  disordered  and 
deranged  that  a  man,  though  he  perceives  the'  moral  qual- 
ity of  his  acts,  is  unable  to  control  them,  and  is  urged  by 
some  mysterious  pressure  t6  the  commission  of  acts,  the 
consequences  of  which  he  anticipates  but  cannot  avoid. 

Whatever  medical  or  scientific  authority  there  may  be  for 
this  view,  it  has  not  been  accepted  by  courts  of  law. 

The  vagueness  and  uncertainty  of  the  inquiry  which 
would  be  opened,  and  the  manifest  danger  of  introducing 
the  limitation  claimed  into  the  rule  of  res]jonsibility,  in  cases 
of  crime,  may  well  cause  courts  to  pause  before  assenting 
to  it. 

Indulgence  in  evil  passions  weakens  the  restraining  power 
of  the  will  and  conscience  ;  and  the  rule  suggested  would  be 
the  cover  for  the  commission  of  crime  and  its  justification. 
The  doctrine  that  a  criminal  act  may  be  excused  upon  the 
notion  of  ah  irresistible  impulse  to  commit  it,  when  the  of- 
fender has  the  ability  to  discover  his  legal  and  moral  duty 
in  respect  to  it,  has  no  place  in  the  'law.  Rolfe,  B.,  in 
Rogers  v,  Allunt  where,  on  the  trial  of  an  indictment  for 
poisoning,  the  defendant  was  alleged  to  have  acted  under  some 
moral  influence  which  he  could  not  resist,  said:  "Every 
orime  was  committed  under  an  influence  of  such  a  descrip- 
tion ;  and  the  object  of  the  law  was  to  compel  people  to  con- 
trol these  influences." 

The  judge  intended,  by  the  proposition  excepted  to,  as  is 
apparent  from  the  other  parts  of  the  charge,  merely  to  in- 
struct the  jury  as  to  the  character  and  extent  of  mental  un- 
soundness which,  if  proved,  would  shield  from  criminal 
responsibility;  and  it  must  have  been  so  understood  by  the 
jury  and  by  counsel ;  and  to  the  rule  thus  propounded  by 
the  judge  the  exception  was  pointed. 

What  was  said  as  to  the  measure  of  proof  of  insanity  was 
incidental  and  collateral  to  the  main  proposition  ;  and  if  an 
inadvertent  error,  in  phraseology  crept  in,  it  did  not  mis- 
lead, and  was  not  excepted  to. 
^    In  People  v.  McCann  (16  N.  T.,  68)  it  was  held  that  it 
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was  error  to  charge  the  jury  in  a  criminal  case  that  the 
insanity  of  the  prisoner  mnst  be  proved  beyond  a  reason- 
able doubt  to  entitle  him  to  an  acquittal.  This  was  the 
extent  of  the  decision.  The  question  was  not  in  the  case 
whether  the  prisoner  would  be  entitled  to  the  benefit  of 
a  doubt  upon  the  evidence  introduced  by  him  to  establish 
the  defence.  -What  is  said  by  the  learned  judges  upon  that 
subject  is  entitled  to  such  weight  as  their  character  and 
learning  and  their  arguments  fentitle  it  to.  (See  People  v. 
Schryver,  4§  N.  Y.,  1.) 

It  is  not  necessary  for  us  to  consider  the  question  in  this 
case ;  but  we  prefer  to  leave  it  precisely  where  the  cases  cited 
lejtve  it,  an  open  ^  question,  so  far  as  judicial  authority  in 
this  State  is  concerned. 

The  exception  conside^red  is  the  only  one  presented  or  ar- 
gued by  counsel,  and  we  are  of  the  opinion  that  the  judg- 
ment should  be  affirmed. 

All  concur ;  Bapallo,  J.,  in  result. 

Judgment  affirmed. 


COURT  OF  APPEALS. 

New  Yobk  1872. 


Gaffney  v.  The  People.     . 

The  prisoner  was  indicted  for  murder,  in  killing  one  Patrick  Fahey.  He  was  con- 
victed of  marder,  in  the  first  degree,  at  a  criminal  term  of  the  Superior  Court 
of  the  city  of  Buflhlo. 

On  the  trial,  the  regular  panel  of  jurors  haying  been  exhausted  and  but  five  compe- 
tent jurors  having  been  obtained,  the  counsel  for  the  prisoner  moved  the  court 
to  order  and  direct  that  talesmen  to  complete  the  jury  be  drawn  from  the  list  of 
jurors  for  the  Superior  Court  of  Buffalo,  returned  by  the  assessors  of  the  city 
to  the  clerk  of  that  court.  The  motion  was  denied,  and  the  court  ordered  the 
sheriff  to  summon  fifty  tales  jurors ;  and  from  the  jurors  so  summoned,  the  re- 
maining seven  jurors  were  selected  to  try  the  indictment.  To  the  refusal  to 
grant  the  motion  and  to  the  order  made,  the  counsel  for  the  prisoner  exoepted. 

'Heid,  That  the  order  made  was  in  pursuance  of  the  statute  and  there  was,  conse- 
quently, no  error  in  the  making  of  such  order. 

'After  the  prisonei's  counsel  rested  his  case  a  written  statement  of  the  witneae  Cnr- 
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ran  was  offered  in  evidence  by  the  prosecution,  and  was  objected  to  by  the 
prisoner's  counsel  as  incompetent ;  the  objection  was  overruled,  and  the  state- 
ment was  read  in  evidence. 

Meid,  That  it  was  competent  for  a  party  on  trial  to  prove  that  a  witness,  on  the 
part  of  his  adversary,  had  made  oral  statements  inconsistent  with  evidence  upon 
a  material  question  given  by  such  witness  on  the  trial,  for  the  purpose  of  im- 
peaching the  credibility  of  the  witness,  and  weakening  the  force  of  his  evidence. 
Bat  it  is  requisite  that  the  party  offering  the  impe^iching  evidence  should  first 
call  the  attention  of  the  witness  to  the  circumstances  under  which  the  state- 
ments were  made,  that  he  may  have  an  opportunity  of  correcting  the  evidence 
given  on  the  trial,  or  of  explaining  the  apparent  inconsistency  between  his  evi- 
dence and  his  former  statements.  In  this  case  the  paper  was  shown  to  the 
witness,  and  he  had  the  opportunity  for  examination.  There  was  no  objection 
to  the  questions  asked  him  as  to  its  contents. 

The  witness,  Curran,  on  his  examination  testified  that  the  written  statement  was 
made  while  he  was  under  arrest ;  and  that  he  supposed  he  would  be  discharged 
from  arrest  when  he  should  sign  the  paper.  The  officer  under  whose  direction 
the  statement  was  made,  was  asked  by  the  prosecution  if  he  held  oat  any  indace^ 
ment  Or  used  any  compulsion  to  induce  the  witness  to  make  or  sign  it.  This 
question  was  objected  to  by  prisoner's  counsel  and  the  objection  overruled; 
held,  no  error. 

The  jury  procured  and  read  a  newspaper  report  of  the  trial  after  the  case  was  sub- 
mitted ^d  at  the  same  time  read  the  Revised  Statutes  containing  the  definitioD 
of  murder  and  manslaughter. 

JSeld,  That  the  Court  of  Appeals  could  not,  apon  affidavits,  review  the  actions  com- 
plained of;  they  did  not  appear  in  the  record  and  were  no  part  of  the  proceed- 
ings of  the  court,  at  the  trial 

Lyman  K.  BasSy  for  the  prisoner. 
B.  ff.  WiUiamSj  for  the  people. 

Andrews,  J.  Upon  the  trial  of  this  indictment  the  regu- 
lar panel  of  jurors  having  been  exhausted  and  bdt  five 
competent  jurors  having,  been  obtained,  the  counsel  for  the 
prisoner  moved  the  court  to  order  and  direct  that  talesmen* 
to  complete  the  jury  be  drawn  from  the  list  of  jurors  for  the 
Superior  Court  of  Buffalo,  returned  by  the  assessors  of  the 
city  to  the  clerk  of  that  court. 

The  court  denied  the  motion  and  directed  the  sheriff  to 
summon  fifty  tales  jurors;  and  from  the  jurors  so  sum- 
moned, according  to  this  direction,  the  remaining  seven 
jurors  were  selected  to  try  the  indictment. 

The  counsel  for  the  prisoner  excepted  to  the  refusal  of  the 
court  to  grant  the  motion,  and  to  the  order  made. 
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The  Superior  Court  of  the  city  of  Buffalo  was  created  by 
chapter  96  of  the  Laws  of  1854. 

By  sections  9  and  10  of  the  act,  civil  jurisdiction  in  speci- 
fied cases  was  conferred  upon  the  court,  and  by  section  31 
jurisdiction  was  given  to  inquire  by  grand  jury  of  all  crimes, 
and  to  try  and  determine  all  indictments  found  in  said  court, 
or  sent  there  by  anothjer  court,  for  crimes  committed  in  the 
city  of  Buffalo.  . 

By  the  twenty-eighth  section  a  list  of  petit  jurors,  to  serve 
at  said  court  from  the  residents  of  the  city,  is  to  be  made  by 
the  assessors  of  the  city  and  returned  and  filed  with  the 
clerk  of  the  court  in  May  of  each  year ;  and  the  twenty- 
ninth  section  declares  that  from  the  list  so  returned  the  clerk, 
in  the  presence  of  one  of  the  justices  of  the  court  shall,  at 
least  fourteen  days  prior  to  any  tertn  of  the  court  for  the 
trial  of  issues  of  fact  by  a  jury,  draw  thirty-six  persons,  or 
such  other  number  as  the  court  may  order,  to  serve  as 
petit  jurors  ;  and  that  the  persons  so  drawn  shall  be  sum- 
moned by  the  sheriff  of  Erie  county,  in  the  manner  pre- 
scribed by  law  for  summoning  jurors  in  the  Supreme  Court. 

The  order  made  on  the  trial  was  made  in  pursuance  of  the 
provisions  of  section  3,  title  5,  chap.  2,  part  4  of  the  Revised 
Statutes,  which  provides  as  follows : 

*' When  twenty-four  jurors,  duly  drawn  and  summoned, 
do  not  appear,  or  when,  by  reason  of  their  being  one  or 
more  jurors  impanelled,  or  in  consequence  of  jurors  being  set 
aside,  or  for  any  other  reason  there  shall  not  remain  twenty- 
four  ballots  containing  the  names  of  jurors  thei;^  attending, 
the  court  shall  order  the  sheriff  to  summon  from  the  by- 
standers, or  from  the  county  at  large,  so  many  persons 
.qualified  to  serve  as  jurors  as  shall  be  necessary. to  make, 
at  least,/  twenty-four  jurors,  from  whom  a  jury  for  the  trial 
of  the  indictment  may  be  selected." 

If  this  section  applies  to  the  trial  of  indictments  in  the 
Superior  Court  of  Buffalo,  there  was  no  error  in  the  order 
made.  One  of  the  contingencies  specified  in  the  section  had 
arisen,  upon  which  the  authority  given  by  the  section  could 
be  exercised. 

The  chapter  in  which  the  section  is  found  is  entitled :  **  Of 
proceedings  in  criminal  cases."  The  title  preceding  the  one 
containing  this  section  relates  to  the  return  and  summoning 
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of  grand  jurors,  with  tjieir  powers  and  duties :  the  finding  of 
indictments  and  proceedings  thereon,  and  other  proceedings 
in  criminal  cases.  And  the  title  containing  the  section  in 
question  is  entitled:  '*0f  trials  for  oflEences,  bills  of  excep- 
tion, and  other  proceedings  incident  to  trial." 

There  is  nothing  in  the  act  establishing  the  Superior  Court, 
of  the  city  of  Buffalo,  excluding  the  application  to  that 
court  of  the  general  provisions  of  the  Revised  Statutes  re- 
lating to  the  finding  and  trial  of  indictments,  except  in  re- 
spect to  the  drawing  the  panel  of  jurors  for  the  terms  of  that 
<50urt.     Many  of  the  provisions  manifestly  apply. 

There  is  no  provision  in  the  Superior  Court  act  in  relation 
to  the  review  of  judgments  on  conviction  in  criminal  cases. 

The  right  of  defendant  to  tender  a  bill  of  exceptions  is 
given  by  section  twenty-one  of  the  title  in  which  section 
three  in  question  is  found,  and  in  the  same  title  are  provi- 
sions relating  to  evidence  to  be  given  on  trial  of  certain 
indictments,  and  awarding  separate  trials  in  case  of  persons 
jointly  indicted  for  a  felony,  when  demanded  by  either. 

That  these  and  other  provisions  in  the  title  have  a  general 
application  as  well  to  the  Superior  Court  as  to  other  courts 
of  record  having  criminal  jurisdiction  is  apparent. 

And  we  see  no  reason  why  section  three  should  not  be 
deemed  also  to  apply  to  that  court.  If  it  does  not  apply, 
then,  until  the  amendment  of  the  Superior  Court  act  of 
1867,  there  was  no  provision  of  l&yr  whereby  tales  of  jurors 
could  be  summoned. 

The  twenty-ninth  section  of  the  act  of  1854,  before  referred 
to,  was  amended  by  chapter  764  of  the  Laws  of  1867,  by  ad- 
ding thereto  as  follows:  ''The  court  for  the  trial  of  issues 
of  fact  or  for  the  trial  of  indictments  may,  in  its  discretion, 
order  talesmen  to  be  drawn  from  said  list,  and  may  order 
the  sheriff  to  summon  the  same  forthwith,  and  if  any  person 
80  drawn  as  a  talesman  shall  not  be  found  by  the  sheriff  the 
court  may  cause  the  name  of  such  person  to  be  returned  to 
the  box." 

It  is  claimed  that  by  this  amendment  the  power  of  the 
court  to  summon  additional  jurors  is  limited  to  the  method 
therein  prescribed. 

But  it  is  to  be  observed  that  the  statute  of  1867  does  not 
purport  to  repeal  the  prior  statute  applicable  to  the  same 
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subject,  nor  is  there  any  repugnancy  or  inconsistency  be- 
tween them.  The  court  by  that  statute  is  authorized  in  its 
discretion  to  pursue  the  method,  in  procuring  additional 
jurors,  therein  prescribed,  but  that  method  is  not  in  terms 
or  by  necessary  implication  exclusive. 

The  next  question  arises  upon  the  admission  by  the  court 
of  a  written  statement  made  by  one  Curran,  a  witness  on 
the  part  of  the  prisoner,  offered  in  evidence  by  the  pros- 
ecution. 

The  theory  of  the  case  and  the  proof  on  the  part  of  the 
people  was  that  the  death  of  Fahey  was  caused  by  a  pistol 
shot,  fired  by  the  prisoner,  in  Sweeney's  saloon,  in  Buffalo. 
The  deceased  was  found  by  the  ofl5cers*in  a  dying  condition 
on  the  sidewalk,  a  short  distance  from  the  saloon.  The 
witness,  Curran,  testified  on  behalf  of  the  prisoner,  that  the 
deceased,  the  prisoner,  the.  witness,  and  some  other  persons, 
were  together  in  the  saloon  shortly  before  the  pistol- shot  was 
fired  ;  that  Fahey  left  the  saloon  before  the  others,  leaving 
behind  the  prisoner  and  some  other  persons,  including  the 
witness,  engaged  in  playing  cards ;  that  about  twenty-five 
minutes  afterward  a  report  came  to  the  door  that  a  man  out- 
side was  hurt,  and  that  the  prisoner  with  the  others  then 
rose  from  the  table  where  they  were  sitting  and  went  out 
and  found  the  deceased  lying  upon  the  sidewalk  wounded 
and  dying. 

This  was  material  testimony,  and,  if«true,  was  inconsistent 
with  the  guilt  of  the  prisoner. 

It  appeared  from  the  evidence  that  Curran  and  others 
were  arrested  on  the  morning  of  the  occurrence,  and  were 
detained  for  examination. 

The  witness,  Curran,  testified  on  his  cross-examination  that 
while  in  custody,  and  on  the  day  of  the  homicide,  he  made 
a  statement  in  writing  to  the  superintendent  of  police,  and 
signed  it  with  his  mark,  and  swore  to  it. 

In  reply  to  an  inquiry,  whether  he  did  not  state  that  the 
deceased  left  the  saloon,  followed  by  the  prisoner,  he  said, 
"  I  do  not  think  I  did."  He  was  then  asked,  "  Did  you  not 
further  state  that  a  report  came  to  the  door,  shortly  after, 
that  some  one  was  hurt  ?"  And  he  answered,  "  I  do  not  be- 
lieve I  did." 

The  written  statement  was  then  shown  to  the  witness,  and 
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he  was  asked  if  he  signed  it,  and  he  said  ^^I  do  not  know ; 
I  made  my  mark  to  th«  statement." 

The  statement  was  identified  by  the  officer  to  whom  it  was 
made. 

After  the  prisoner's  counsel  rested  his  case  the  written 
statement  of  Curran  was  offered  in  evidence  by  the  prosecu- 
tion and  was  objected  to  by  the  prisoner's  counsel  as  incom- 
petent ;  the  objection  was  overruled,  and  the  statement  was 
read  in  evidence.       « 

It  is  competent  for  a  party  on  the  trial  to  prove  that  a 
witness,  on  the  part  of  his  adversary,  has  made  oral  state- 
ments inconsistent  with  evidence  upon  a  material  question 
given  by  such  witness  on  the  trial,  for  the  purpose  of  im- 
peaching the  credibility  of  a  witness,  and  weakening  the 
force  of  the  evidence.  But  it  is  requisite  that  the  party  of- 
fering the  impeaching  evidence  should  first  call  the  attention 
of  the  witness  to  the  circumstanced  under  which  the  state- 
ments were  made,  that  he  may  have  an  opportunity  of  cor- 
recting the  evidence  given  on  the  trial,  or  of  explaining  the 
apparent  inconsistency  between  his  evidence  and  his  former  - 
statements. 

The  reason  of  the  rule  applies  as  strongly  to  written  as  to 
oral  statements  made  by  the  witness  ;  and  when  his  evidence 
is  sought  to  be  impeached  by  written  statements,  alleged  to 
have  been  made  by  him,  the  writing  should  be  first  pro- 
duced, so  that  he  may  have  an  opportunity  for  inspection 
and  examination.  And  as  the  writing  is  the  best  evi- 
dence of  the  statement  made  by  the  witness  therein,  ques- 
tions as  to  the  contents  are  not  ordinarily  admissible. 
(The  Queen! s  Case^  2  B.  &  B.,  287;  Newcomb  v.  Oriswold^ 
24  N.  Y.,  298 ;  Greenleaf  on  Evidence,  §  463 ;  2  Phillips  on 
Evidence,  962.) 

In  this  case  the  paper  was  shown  to  the  witness,  and  he 
had  the  opportunity  for  examination.  There  was  no  objec- 
tion to  the  questions  asked  him  as  to  its  contents. 

The  statements  contained  in  it  were  material  to  contradict 
the  evidence  of  the  witness  on  his  examination  in  chief; 
and  the  objection  to  it,  on  the  ground  of  incompetency, 
was  properly  overruled. 

If  any  part  of  the  statement  was  objectionable,  as  not  rel- 
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ative  to  inquiries  which  had  been  ^ade  of  the  witness,  that 
objection  should  have* been  specifically  taken. 

And,  on  examination  of  the  p^per,  it  does  not  appear  to 
contain  any  material  facts,  except  such  as  were  conceded, 
or  were  within  the  scope  of  the  contradiction,  which  the 
prosecution  was  authorized  to  make. 

The  witness  (Curran),  on  his  examination  by  the  prison- 
er's counsel,  testified  that  the  written  statement  was  made 
while  he  was  under  arrest,  and  that  he  supposed  he  would 
be  discharged  from  the  arrest  when  he  should  sign  the 
paper. 

The  officer,  under  whose  direction  the  statement  was  made, 
was  subsequently  called  by  the  prosecution,  and  was  asked 
if  he  held  out  any  inducement  or  used  any  compulsion  to 
to  induce  the  witness  to  make  and  sign  it. 

To  this  question  the  prisoner's  counsel  objected,  and  the 
objection  was  overruled,  and  the  prisoner's  counsel  excepted, 
and  the  witness  answered  in  the  negative. 

We  perceive  no  error  in  this  ruling.  The  prisoner's  coun- 
sel had  given  evidence  tending  to  show  that  the  witness, 
when  he  made  the  statement,  may  have  been  influenced  by 
fear,  or  the  hope  of  personal  advantage ;  and  the  question 
was  designed  to  dispel  this  inference,  and  to  show  that  the 
statement  was  voluntary.  The  only  remaining  question  re- 
lates to  the  irregularity,  on  the  part  of  the  jury,  in  procur- 
ing and  reading  a  newspaper  report  of  the  trial  after  the 
case  was  submitted  to  them  ;  and  also  in  reading,  during 
their  deliberations,  the  portion  of  the  Revised  Statutes  cou- 
taining  the  definition  of  murder  and  manslaughter. 

The  allegations  upon  these  subjects  are  contained  in  cer- 
tain affidavits,  which  are-  presented,  and  annexed  to  the 
judgment  record  and  the  bill  of  exceptions. 

This  case  comes  before  us  on  a  return  to  a  writ  of  error 
issued  out  of  this  court  to  a  Superior  Couirt. 

The  Revised  Statutes  authorize  the  review  of  a  conviction 
and  judgment  in  a  criminal  case  upon  a  writ  of  error,  which, 
by  a  well  settled  doctrine  of  this  court,  only  brings  up  the 
record  and  matters  in  the  nature  of  a  record,  together  with 
the  bill  of  exceptions,  if  any,  which  has  been  settled  in  the 
case. 

!N'either  the  Supreme  Court  nor  this  court  can  grant  a  new 
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trial  in  a  criminal  case  apon  its  merits.  And  if  this  indict- 
ment had  been  found  and  tried  in  the  Oyer  and  Terminer, 
the  only  remedy,  if  any,  which  the  prisoner  could  have  hSid, 
for  the  irregularity  of  which  he  complained,  would  have 
been  upon  application  for  a  new  trial  to  the  court  befor^ 
which  the  trial  was  had. 

It  is  only  legal  errors  which  can  be  considered  on  writs  of 
error  ;  errors  appearing  in  the  record,  or  by  exceptions  taken 
upon  the  trial. 

Tbe  statute  authorizes  exceptions  to  be  taken  by  the  de- 
fendant upon  the  trial  of  an  indictment  to  any  decision  of 
the  court,  and  provides  that  a  bill  of  exceptions  may  be  set- 
tled and  returned  upon  a  writ  of  error.  (2  R.  S.,  736,  §  21.) 
And  no  Assignment  of  errors,  or  joinder  in  error,  is  neces- 
sary ;  but  the  statute  declares  that  the  court  shall  proceed 
on  the  return  to  a  writ  of  error,  '*  and  rendter  judgment  upon 
the  record  before  them."  (2'  R.  S.,  741,  §  23.)  In  Willis 
V.  People  (32  N.  T.,  716),  the  prisoner,  after  his  conviction 
for  homicide,  made  a  motion  for  a  new  trial  upon  affidavits 
tending  to  show  that  one  of  the  jurors  had,  before  the  trial, 
formed  and  expressed  an  opinion  that  the  prisoner  was 
guilty. 

The  application  was  denied,  and  the  Supreme  Cotirt,  upon 
the  affidavits  which  had  beeti  returr^d  with  the  record,  heard 
and  decided  the  question  raised  upon  the  merits.  This  court 
held  that  the  question  was  not  reviewable  here  ;  and  Denio, 
J.,  said  :  "The  mutters  stated  in  the  affidavits  upon  which 
the  motion  was  made  in  the  Oyer  and  Terminer  took  place 
out  of  the  court.  They  could  not  be  made  to  appear  by 
the  record,  for  they  formed  no  part  of  the  proceedings  ;  and 
they  could  not  be  the  subject  of  exception,  for  they  did  not 
take  place  on  the  trial,  and  were  not  brought  to  the  atten- 
tion of  the  court  until  after  the  verdict  was  given." 

In  the  People  v.  Thompson  (41  N.  Y.,  1),  the  prisoner 
was  convicted  of  manslaughter  in  the  second  degree,  and, 
although  it  appeared  by  the  evidence  that  the  prisoner  was 
not  guilty  of  that  offence,  the  court  held  that  as  there  was 
no  exception,  it  could  not  reverse  the  judgment. 

These  views  are  decisive  against  the  power  of  this  court 
to  review  the  irregularity  complained  of,  unless  it  is  given 
bj  section  36,  chap.  361,  Laws  of  1867,  amending  the  act 
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establishing  the  Superior  Court.  That  section  declares  that 
the  General  Term  of  that  court  shall  have  ''exclusive  power 
in  criminal  cases  on  motion  on  the  indictment,  with  or  with- 
out a  bill  of  exceptions,  to  review  its  decisions  and  judg- 
ments, and  grant  new  trials ;  and  the  Court  of  Appeals 
shall  have  exclusive  jurisdiction  to  review  the  decisions  and 
judgments  made  at  the  General  Term  in  criminal  cases,  in 
the  same  cases^  and  in  the  same  manner^  as  if  made  hy  the 
Supreme  Courts 

It  is  unnecessary  to  decide  whether  this  section  was  in- 
tended to  confer  on  the  General  Term  of  the  Superior  Court 
power  to  grant  new  trials,  except  for  legal  errors  committed 
on  the  trial,  which  would  appear,  upon  the  record  or  bill  of 
exceptions,  if  the  motion  was  made  thereon. 

But  this  court,  by  the  terms  of  the  act,  is  only  to  review 
the  decisions  and  judgments  of  the  General  Term,  in  the 
same  cases^  and  in  the  same  manner^  as  if  the  decisions  and 
judgments  had  been  made  and  rendered  in  the  Supreme 
Court. 

We  are  of  the  opinion  that  the  act  in  question  does  not, 
and  was  not  intended  to  extend  the  jurisdiction  of  this  court 
in  respect  to  cases  coming  here  on  writ  of  error  to  the  Supe- 
rior Court;  and  we  reach  this  conclusion  with  less  reluc- 
tance, as,  upon  a  careful  examination  of  the  affidavits,  we 
are  satisfied  that  the  prisoner  was  not  prejudiced  by  the 
misconduct  of  the  jury. 

The  judgment  appealed  from  must  be  affirmed. 

All  concur.    R^lpallo,  J.,  not  voting. 

Judgment  affirmed* 
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Miller  v.  The  People. 

The  priaoner  was  conyicted  of  forgery  in  the  third  degree  for  forging  and  uttering 
a  check  which  was  set  forth.  The  check  was  given  in  evidence  and  upon  it 
appeared  the  indorsement  of  the  payees,  and  a  revenue  stamp.  The  indictment 
set  forth  the  check  only,  without  the  indorsement. 

The  counsel  for  the  prisoner  asked  the  court  to  direct  an  acquittal  on  the  ground  of 
yariance  between  the  indictment  and  the  proof.    The  court  denied  the  request 

BM,  that  the  charge  was  of  forging  the  check  and  uttering  it  as  true.  The  check 
was  a  complete  instrument  without  the  indorsement.  The  indorsement  did  not 
form  part  of  the  check,  but  was  a  distinct  contract.  It  oonstitutes  no  yariance, 
though  not  set  forth  in  the  indictment 

WilMarti  F.  Kintzing^  for  the  prisoner. 
Benj.  K.  Phelps^  for  the  people. 

Rapallo,  J.  The  counsel  for  the  prisoner  claims  that 
there  was  a  variance  between  the  indictment  and  the  proof, 
in  that  the  forged  check  produced  at  the  trial  bore  the  in- 
dorsement of  the  payees,  while  the  indictment  set  forth  the 
check  only,  without  the  indorsement.  There  was  no  aver- 
ment or  proof  that  the  indorsement  was  forged.  The  charge 
was  of  forging  the  check  and  uttering  it  as  true.  The  check 
was  a  complete  instrument  without  the  indorsement.  The 
indorsement  did  not  form  part  of  the  check,  but  was  a  dis- 
tinct contract.  It  constitutes  no  variance,  though  not  set 
forth  in  the  indictment.  {Hess  v.  State  of  Ohio ^  6  Ohio, 
R.,  9^  Qom.  V.  Ward^  2  Mass.,  397;  2  Russell  on  Crimes, 
460.)  The  internal  revenue  stamp  clearly  formed  no  part 
of  the  instrument,  and  the  omission  to  describe  it  consti- 
tuted no  variance.  {People  v.  Fravklin^  3  John.  Cases, 
299.) 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Haggerty  V.  The  People. 

The  proceedings  reviewed  in  this  case  is  a  judgment  of  the  General  Term  affirming 
a  judgment  of  the  Court  of  Sessions  of  Albany  County,  awarding  execution  of  a 
former  sentence  of  said  court,  and  that  the  prisoner  be  returned  to  Clinton 
'  State  prison  to  serve  out  an  unexpired  term. 

Bddt  That  in  cases  where,  before  the  expiration  of  a  term  of  imprisonment,  the  pris- 
oner escapes,  no  new  award  of  e^Eecdtion  is  necessary  or  proper.  The  prisoner 
can  be  retaken  at  any  time,  and  confined  under  the  authority  of  the  original 
judgment  until  his  term  of  imprisonment  has  been  accomplished. 

J.  H.  Clute^  for  the  prisoner. 
N.  C.  Moak^  for  the  people. 

Rapallo,  J.  The  proceedings  sought  to  be  reviewed  in 
this  case  were  not  authorized  by  any  statute  of  this  State 
nor  by  any  precedent  to  which  we  have  been  referred.  The 
cases,  cited  by  the  learned  district  attorney,  were  all  capital 
cases  where,  at  the  time  of  the  recapture  of  the  prisoner,  the 
time  appointed  for  the  execution  had  passed  and  a  new 
award  of  execution  must  be  made  by  the  court  to  render  the 
original  judgment  effectual.  ^  {King  v.  Okey^  1  Levinz,  61; 
RatcUffe' s  Case,  18  Howell's  State  Trials,  430;  Bland  v. 
TJieState,2lxidL.,mS,) 

The  mode  of  proceeding  in  cases  where,  for  any  reason, 
sentence  of  death  is  not  executed  at  the  time  appointed,  is 
now  regulated  in  this  State  by  statute  (2  R.  S.,  659,  §§  23, 
24;  Laws  of  1860,  ch.  410,  §  11  ;  Laws  of  1861,  ch.  303; 
Laws  of  1862,  ch.  197,  §  1) ;  and  the  old  common  law  proceed- 
ing does  not  exist  even  in  capital  cases,  excepting  so  far  as 
it  conforms  to  the  statute.  In  cases  where,  before  the  ex- 
piration of  a  term  of  imprisonment,  the  prisoner  escapes, 
no  new  award  of  execution  is  necessary  or  proper.  The 
prisoner  can  be  retaken  at  any  time,  and  confined  under 
the  authority  of  the  original  judgment  until  his  term  of 
imprisonment  has  been  accomplished.     If  the  wrong  person 
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shonld  be  taken,  or  if  the  prisoner's  term  has  in  fact  ex- 
pired, he  can  obtain  relief  by  habeas  corpus.  The  course 
of  proceeding  adopted  in  the  present  case  may  have  bfeen  a 
judicious  way  of  satisfying  the  officers  of  the  identity  of  the 
party,  but  we  think  it  was  extra-judicial,  and  would  not 
conclude  the  prfsoner  on  habeas  corpUs^  neither  is  it  re- 
viewable on  writ  of  error.  The  General  Term  should  have 
quashed  the  writ. 

The  judgment  of  the  General  Term  should  be  reversed, 
and  judgment  entered  in  the  Supreme  Court  quashing  the 
writ  of  error. 

All  concur. 

Ordered  accordingly. 

NoTS.  —  By  Chapter  three  of  the  Penal  Code,  the  proceeding  in  relation  to  the 
recapture  of  prisoners  under  sentence  of  imprisonment  is  regulated  and  the 
punishment  for  escape  is  given.  By  the  same  chapter,  aiding  or  abetting  such 
prisoners  to  escape  is  made  a  crime  and  the  punishment  prescribed.  The  fol- 
lowing are  thb  sections  comprising  this  chapter  :  — 

CHAPTER  III. 
Escapes,  and  aiding  therein. 

"  g  84.  A  prisoner,  in  custody  under  sentence  of  imprisonment  for  any  crime, 
who  escapes  from  custody,  may  be  recaptured  and  imprisoned  for  a  term  equal 
to  that  portion  of  his  original  term  of  imprisonment  which  remained  unexpired 
upon  the  day  of  his  escape. 

"  §  85.  A  prisoner  who,  being  confined  in  a  prison,  or  being  in  lawful  custody 
o#an  officer  or  other  person,  by  force  or  fraud  escapes  from  such  prison  or 
custody,  is  guilty  of  felony  if  such  custody  or  confinement,  is  upon  a  charge, 
arrest,  commitment,  o(  conviction  for  a  feiony;  and  of  a  misdeameanor  if  such 
custody  or  confinement  is  upon  a  charge,  arrest,  commitment  or  conviction  for 
a  misdemeanpr. 

"  g  86.  A  prisoner  confined  in  a  State  prison  for  a  term  Ibs^  than  for  life,  who 
attempts  by  force  or  fraud,  although  nnsuccesf ully,  to  escape  from  such  prison^ 
is  guilty  of  felony. 

"g87.  A  person  who,  with  intent  to  effect  or  facilitate  the  escape  of  a  pris- 
oner, whether  the  escape  is  effected  or  attempted  or  not,  enters  a' prison,  or  cois 
▼eys  to  a  prisoner  any  information,  or  sends  into  a  prison  any  disguise,  instru- 
ment, weapon,  or  other  thing,  is  guilty  of  felony,  if  the  prisoner  is  held  upon 
a  charge,  arrest,  commitment,  or  conviction  for  a  felony;  and  of  a  misdemeanor, 
if  the  prisoner  is  held  upon  a  charge,  arrest,  commitment,  or  conviction  for  a 
misdemeanor. 

"  g  88.  A  person  who  aids  or  assists  a  prisoner  in  escaping,  or  attempting  to 
escape,  from  the  lawful  custody  of  a  sheriff,  or  other  ofiScer  or  person,  is  guilty 
of  a  misdemeimor,  if  the  prisoner  is  held  under  arrest,  commitment,  or  convic- 
tion  for  a  misdemeanor,  or  upon  a  charge  thereof ;  and  of  a  felony  if  the  pris* 
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oner  is  held  UDder  an  arrest,  commitment,  or  conviction  for  a  felony,  or  npon  a 
charge  thereof. 

"  §  89.  A  sheriff,  or  other  officer  or  person,  who  allows  a  prisoner,  lawfully  ia 
his  custbdj,  in  any  action  or  proceeding,  civil  or  criminal,  or  in  any  prison  un- 
der his  charge  or  control,  to  escape  or  go  at  large,  except  as  permitted  by  law,  or 
connives  at  or  assists  such  escape,  or  omits  an  act  or  duty  whereby  such  escape 
is  occasioned,  or  contributed  to,  or  assisted,  is, 

1.  If  he  corruptly  and  wilfully  allows,  connives  at,  or  assists  the  escape^ 
guilty  of  a  felony; 

2.  In  any  other  case,  is  guilty  of  a  misdemeanor. 

*'§  90.  An  officer  who  is  convicted  of  the  offence  specified  in  the  fifst  subdi- 
vision of  the  last  section,  forfeits  his  office,  and  is  forever  disqualified  to  hold  any 
office  or  place  of  trust,  honor  or  profit,  under  the  constitution  or  laws  of  this 
iState. 

**  §  91.  A  person  who  knowingly  or  wilfully  conceals,  or  harbors  for  the  pur- 
pose of  concealment,  a  person  who  has  escaped  or  is  escaping  from  custody,  is 
guilty  of  ir  felony  if  the  prisoner  is  held  upon  a  charge  or  conviction  of  felony, 
and  of  a  misdemeanor  if  the  person  is  held  upon  a  charge  or  conviction  of  mis- 
demeanor.    * 

"  §  92.  The  term  "prison,"  as  used  in  this  chapter,  means  any  place  desig- 
nated by  law  for  the  keeping  of  persons  held  in  custody  under  process  of  law, 
or  under  lawful  arrest. 

"  §  93.  The  term  "  prisoner,"  as  used  in  this  chapter,  means  any  person  held 
in  custody  under  process  of  law,  or  under  lawful  arrest."  Ed. 


COURT  OP  APPEALS. 

New  Yokk,  1873. 


Ormsby  V.  The  People. 

The  prisoner  was  convicted  of  grand  larceny,  in  stealing  an  India  shawl  from  the 
store  of  McCreery  &  Co.    The  people  on  the  trial,  claimed  that  the  shawl  was 

*  taken  by  confederates  and  carried  away.  The  court  admitted  evidence  of  the 
acts  and  declarations  of  these  allied  confederfites,  under  objection. 

Mdd,  That  to  make  the  acts  and  declarations  of  the  alleged  confederates  competent 
evidence  against  the  defendant,  it  must  be  proved  prima  facie,  or  such  evidence 
given  as  to  make  Uie  question  one  proper  for  the  determination  of  the  jury,  thst 
she  had  conspired  with  the  confederates  to  commit  the  offence. 

ff^.  That  in  this  case  the  proof  was  not  sufficient  to  admit  the  evidence  of  the 
declarations  of  the  two  alleged  confederates. 

The  court  was  rquested  to  charge,  that  the  failure  of  the  prisoner  to  introduce  proof 
was  not  to  be  considered  by  the  jury ;  which  request  was  refused. 

Held,  That  such  refusal  was  error.  This  failure  can  be  taken  into  consideration  by  the 
jury  when  it  appears  that,  if  the  accused  is  innocent,  he  has  it  in  his  power  to  pro- 
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duce  evidence  controverting  or  explaining  the  testimony  produced  against  him, 
or  some  part  thereof.  It  does  not  appear,  in  this  case,  that  the  defendant  could 
have  produced  any  testimony  in  her  behalf. 

A.  Oakey  HaU^  for  the  prisoner. 

B.  K.  PTieVpSy  for  the  people. 

Grover,  J.  If  the  plaintiflf  in  error  was  present  aiding 
and  assisting  in  the  perpetration  of  the  larceny,  she  is 
equally  responsible  therefor  as  her  confederate,  who  actu- 
ally took  and  carried  away  the  shawl.  (1  Chitty  Cr.  Law,  ^ 
256 ;  1  Hale's  Pleas,  440 ;  1  Bishop's  Cr.  Law,  6th  ed.,  648 ; 
1  Wharton's  Cr.  Law,  129.)  To  make  the  acts  and  declara- 
tions of  the  alleged  confederate  competent  evidence  against 
her,  it  must  be  proved  jpr/ma/acze,  or  such  evidence  given 
as  to  make  the  question  one  proper  for  the  determination  of 
the  jury,  that  she  had  conspired  with  the  confederate  to 
commit  the  oflferfce.  (Greenleaf  s  Ev.,  vol.  1,  §  3.)  One 
question  is  whether  such  evidence  was  given  in  this  case. 
It  WIS  proved  that  McCreery  &  Co.  kept  an  extensive  dry 
goods  store  in  the  city,  having  a  large  quantity  of  silks, 
shawls  and  other  dry  goods  which  were  retailed  to  numer- 
ous customers ;  that  these  goods  were  kept  in  separate  de- 
partments upon  the  same  floor ;  that  the  plaintiff  in  error 
came  into  the  store  in  company  with  two  other  women  ;  that 
the  three  went  first  to  the  silk  department,  but  immediately 
turned  and  went  to  the  shawl  department,  and  one  of  them 
said  they  would  look  at  some  shawls ;  that  the  plaintiff  in 
error  went  to  that  part  where  cheap  woolen  shawls  were 
kept  and  the  other  two  to  where  valuable  India  shawls  were 
kept,  a  distance  of  eighteen  or  twenty  feet  from  fche  former 
place  ;  that  a  clerk  exhibited  some  woolen  shawls  to  the 
plaintiff  in  error,  and  another  some  India  shawls  to  the  two 
others ;  that  while  the  two  were  looking  at  the  shawls,  one 
of  them  took  one  and  concealed  it,  and  immediately  the  two 
went  out  of  the  store  canning  the  shawl  so  taken.  During 
this  time  the  plaintiff  in  error  examined  the  woolen  shawls 
exhibited  to  her  and  purchased  one  of  them.  The  two 
women  were  followed  out  of  the  store  and  stopped,  and  one 
of  them,  not  the  one  that  took  the  shawl,  went  back  into  the 
store  and  whispered  to  the  plaintiff  in  error,  but  what  she 
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said  did  not  appear.  The  plaintiff  in  error  was  immediately 
asked  if  she  knew  the  other  two,  and  she  said  she  did ;  that 
she  came  into  the  store  with  them*.  There  was  no  evidence 
tending  to  show  that  the  plaintiff  in  error  did  anything  un- 
usual in  negotiating  her  purchase,  or  resorted  to  any  artifice 
to  divert  the  observation  of  the  clerk  with  whoth  she  trans- 
acted the  business  or  any  other  person  from  the  other  women. 
It  did  not  appear  that  she  knew  that  any  shawl  had  been 
stolen,  or  that  there  was  any  such  suspicion  by  any  one 
when  the  woman  came  back  into  the  store  and  whispered  to 
her,  or  what  she  said.  This  was  all  the  evidence  given  by 
the  prosecution  tending  to  sho^  any  conspiracy  between  the 
plaintiff  in  error  and  the  other  two  to  commit  a  theft  or  any 
other  crime,  or  that  she  was  aiding  and  assisting  in  its  coni- 
mission,  or  had  any  knowledge  of  any  such  purpose  of  the 
others. 

The  question  is  whether  this  W2i^  prima J'acte  evidence  of 
a  const)iracy  between  the  three.  This  question  was  material, 
as  the  court  received  evidence  of  the  acts  and  declarations 
of  the  two  women  after  they  left  the  store  and  while  iif  the 
street,  to  which  an  exception  was  taken.  The  evidence  was 
not  competent,  unless  the  necessary  proof  of  conspiracy  was 
given. 

My  conclusion  is,  that  the  proof  was  not  sufficient;  it 
amounted  to  this  —  that  the  plaintiff  knew  them  and  came 
into  the  store  with  them  ;  that  the  two  professed  a  desire  to 
purchase  India  shawls ;  that  the  plaintiff  in  error  expressed 
a  wish  to  purchase  a  cheap  woolen  shawl,  which  appears  to 
have  been  true,  as  she  actually  made  such  purchase  before 
she  had  any  information  that  any  theft  had  been  commit- 
ted. Her 'coming  in  company  with  the  others,  while  Well 
calculated  to  excite  suspicion,  was  no  evidence  that  she 
knew  or  suspected  that  they,  or  either  of  them,  had  any  de- 
sign to  steal.  Her  so  coming  in  was  consistent  with  her  en- 
tire inriocency,  and  being  so  was  pot  proof  of  guilt.  {The 
People  V.  Bennett,  49  N.  T.,  137.)  Her  purchase  of  the 
shawl  tends  to  show  innocence  rather  than  the  contrary. 

There  was  error  in  the  refusal  to  chairge,  ad  requested, 
that  the  failure  of  the  prisoner  to  introduce  proof  was  hot  to 
be  considered  by  the  jury.  This  failure  can  be  tikeh  into 
consideration  by  the  jury  when  it  appears  that,  if  the  ac- 
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cused  is  innocent,  he  has  it  in  his  power  to  produce  evidence 
controverting  or  explaining  the  testimony  produced  against 
him,  or  some  part  thereof.  {The  People  v.  DyJce^  21  N.  Y., 
678;  Oordon  v.  The  People^  33  N.  Y.,  601,  and  cases  cited 
in  the  opinion.)  It  did  not  so  appear  in  the  present  case. 
It  did  not  appear  that  the  plaintiff  in  error,  if  innocent,  could 
have  shown  how  she  came  to  enter  the  store  in  company 
with  the  others,  or  why  she  asked  to  be  shown  woolen 
«hawls  at  the  same  time  the  others  requested  to  be  shown 
India  shawls,  except  by  her  own  testimony;  and  the  stat- 
ute, enabling  persons  accused  of  crime  to  testify  in  their 
own  behalf,  carefully  provides  that  their  failing  so  to  do 
shall  work  no  prejudice  to  them. 

Failing  to  give  evidence  of  good  character  cannot  be  con- 
sidered by  the  jury  as  a  circumstance  against  the  accused. 
{.People  V.  TTAife,  24  Wend.,  620.) 

.The  judgment  appealed  from  must  be  reversed,  and  a  new 
trial  ordered. 

All  concur. 

Judgment  reversed. 


COURT  OF  APPEALS. 

New  Yobk,  1878. 


WiLKB  Y.  The  People. 

The  prisoner  was  indicted  jind  tried  for  murder,  and  convicted  of  mnrder  in  the 
second  degree. 

On  the  trial  the  wife  of  the  prisdner  was  offered  by  him  as  a  witness,  and  excluded 
under  objection.    Htldy  no  error. 

The  rule  at  common  law  Is,  that  the  wife  of  a  prisoner  is  not  a  competent  witness  in 
his  favor  and  our  statute  does  not  abrogate  that  rule.  The  statute  of  1867» 
making  a  wife  a  competent  witness  for  or  against  her  husband,  is  confined  by 
its  terms  to  civil  actions  and  proceedings. 

Alter  the  case  was  closed  and  summed  up  the  counsel  for  the  prisoner  requested 
permission  to  introduce  some  testimony  which  he  claimed  to  have  just  discov- 
ered, which  request  was  refused. 

Hdd,  That  this  was  discretionary  with  the  court  below,  and  not  reviewable. 

CoQceding  that  the  charge  of  the  Recorder  was  incorrect,  no  exceptions  were  taken 
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to  it,  at  the  trial,  and  this  case  does  not  come  within  the  act  of  1865,  as  that 
act  is  only  applicable  to  a  conviction  for  a  capital  offence,  and  to  an  offence 
punishable  as  a  minimum  punishment  by  imprisonment  in  the  State  prison  for 
life.  The  offenCe  of  murder  in  the  second  degree,  is  not  a  capital  offence,  nor 
was  it,  at  that  time,  punishable  in  a  State  prison  for  life 

A.  Odkey  Hally  for  the  prisoner. 
Benj.  K.  Phelps^  for  the  people. 

FoLGER,  J.  Ist.  The  wife  of  the  prisoner  was  not  a  com- 
petent witness  in  a  criminal  action  or  proceeding  against 
him.  This  is  the  rale  of  the  common  law,  and  can  be  abro- 
gated only  by  statute.  There  is  no  statute  which  does  this. 
That  of  1867,  making  a  wife  a  competent  witness  for  or 
against  her  husband,  is  confined  by  its  terms  to  civil  ac- 
tions and  proceedings.  (Laws  of  1867,  vol.  2,  p.  2221, 
chap.  887,  §2.) 

2d.  It  was  in  the  discretion  of  the  court  below,  to  reject 
the  testimony  offered  by  the  prisoner  after  the  proofs  had 
closed  and  the  case  had  been  summed  up  to  the  jury,  by  his 
counsel  and  by  the  district  attorney.  Nor  does  the  peculiar 
statute,  in  relation  to  the  Court  of  General  Sessions  of  the 
Peace  for  the  city  and  county  of  New  York  (Laws  of  1855, 
p.  613,  chap.  337,  §  3),  give  an  appellate  court  the  power  to 
interfere  with  that  discretion  in  such  a  case  as  this,  even  if 
its  applicability  hereto  be  conceded.  An  appellate  court 
under  that  statute,  may  interfere  if  it  shall  be  satisfied  that 
the  verdict  against  the  prisoner,  is  against  the  weight  of  evi- 
dence, or  against  the  law,  or  that  justice  requires  a  new  trial. 
The  testimony  not  having  been  received,  it  did  flot  aflfect  the 
weight  of  the  evidence.  It  was  not  against  law  to  reject  it^ 
for  the  prisoner  had  had  his  day  in  court  and  had  declared 
his  proofs  at  an  end.  Justice  does  not  require  a  new  trial 
on  account  of  its  rejection,  for  justice,  in  a  legal  sense,  is 
what  is  one^s  due  or  desert;  the  giving  or  administering  of 
which  is  the  object  or  end  of  the  law.  All  that  was  the  due 
or  desert  of  the  prisoner,  was  a  fair  and  full  trial  upon  the 
indictment,  according  to  the  prescribed  forms  of  law.  So 
far  as  this  point  is  concerned,  that  he  had.  If  that  phase 
has  a  more  vague  or  wider  signification,  it  is  not  applicable 
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here.  It  is  ODly  when  the  provisions  of  section  3  of  the  act 
of  1855  are  applicable,  that  an  appellate  court  can  order  a 
new  trial,  for  that  justice  requires  it,  in  any  s^nse  of  phrase 
broader  than  the  legal  sense.  That  they  are  not  applicable 
in  this  case,  is  shown  under  the  next  head. 

3d.  If  it  should  be  conceded  that  the  charge  of  the  learned 
recorder,  instructing  the  jury  that  they  could  find  the  pris- 
oner guilty  of  murder  in  the  second  degree  was  incorrect,  or 
that  it  was  incorrect  in  any  other  respect,  to  which  no  ex- 
ception was  taken ;  and  if  it  should  be  conceded  that  the 
verdict  rendered  is  entirely  unsustained  by  the  evidence, 
yet  there  is  no  power  in  this  court  to  reverse  the  judgment 
on  those  grounds.  The  prisoner  took  no  exception  to  the 
charge  of  the  court,  nor  in  any  way,  raised  a  question  as  to 
the  suflBciency  of  the  evidence.  And  the  authority  cited  by 
the  learned  district  attorney  {Thompson  v.  The  People^  41 
N.  Y.,  1)  is  in  point,  unless  the  priloner  brought  his  case 
within  the'act  of  1855.  That  act,  in  its  third  section,  is  ap- 
plicable to  a  conviction  for  a  capital  offence,  and  to  an 
offence  punishable  as  a  minimum  punishment  by  imprison- 
ment in  the  State  prison  for  life.  It  is  in  such  cases  and  in 
no  other,  that  the  accused  is  relieved  from  the  necessity  of 
taking  an  exception  in  the  court  in  which  he  is  tried,  that 
he  may  have  a  right  of  review  in  an  appellate  court.  The 
offence  of  murder  in  the  second  degree,  however,  is  not  a 
capital  offence ;  nor  was  it,  at  that  time,  one  punishable  at  a 
minimum  punishment  by  imprisonment  in  State  prison  for 
life.  Th^  offence  was  then  punishable  by  imprisonment  in 
a  gtate  prison  for  any  term  not  less  than  ten  years  (act  of 
1862,  §  7),  so  that  the  case  of  the  prisoner  is  not  within  the 
provisions  of  the  act.  And  as  he  took  no  exception  to  the 
charge  of  the  court  in  the  particular  now  under  considera- 
tion, and  in  no  manner  raised  the  question  in  the  court  in 
which  he  was  tried,  that  the  evidence  would  not  warrant  a 
conviction  for  murder  in  the  second  degree,  and  now  shows 
no  exception  on  which  to  base  that  point  in  an  appellate 
court,  it  follows  that  it  is  not  available  here. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed.. 
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NoTB.  —  6j  the  Penal  Code  the  husband  or  wife  of  a  person  indicted  or  ac- 
cused of  crime  is  a  competent  witness  on  the  examination  or  trial  of  such  per- 
son :  the  section  reads  as  follows  : 

"  §  715.  The  husbi^id  or  wife  of  a  person  indicted  or  accosed  of  a  crime  is  in 
all  cases  a  competent  witness,  on  the  examination  or  trial  of  such  person ;  but 
neither  husband  nor  wife  can  be  compelled  to  disclose  a  confidential  communi- 
cation, made  by  one  to  the  other  during  their  marriage."  Ed. 
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Height  v.  The  People. 

Indictment  for  rape. 

The  prisoner  offered  to  show  Uut  two  of  the  witnesses  for  the  people  liad  made  state- 
ments upon  a  material  point  in  the  case,  out  of  court,  inconsistent  with  their 
testimony  in  court  This  testimony  was  objected  to  as  "  improper,  immaterial 
-  and  hearsay."  There  was  no  objection  that  the  attention  of  the  witnesses  had 
not  been  called^to  this  conversation ;  nor  that,  no  foundation  had  been  laid  for  the 
contradiction. 

Heldf  The  exclusion  of  this  testimony,  was  error.  The  objection  was  general,  stating 
no  specific  grounds.  Where  the  decision  is  with  the  objector,  the  objection  is 
sufficiently  stated,  and  error  does  not  lie  for  rejecting  the  evidence,  as  the  oppo- 
site counsel  has  a*  right  to  have  the  objections  stated.  If  he  does  not  call  for 
them  he  is  not  misled,  and  may  be  supposed  to  understand  them.  But  when? 
the  grounds  of  the  objection  are  stated,  and  the  true  grounds  are  suppressed,  he 
may  be  misled ;  and  in  a  case  like  the  one  at  bar,  where  the  true  ground,  if 
stated,  might  have  been  obviated,  that  objection  will  be  deemed  waired.  The 
evidence  as  presented  against  the  prisoner,  was  not  free  from  suspicion.  In  so 
slight  a  case  this  excluded  evidence  might  have  had  a  decided  influence. 

/.  P.  Butler  J  for  the  prisoner. 
Samtiel  Sdndj  for  the  people. 

Peckham,  J.  The  questioDs  sought  to  be  raised  by  the 
prisoner' 8  counsel  are  so  inartificially  presented  in  the  bill 
of  execeptions,  that  but  very  few  can  be  reviewed. 

The  question,  put  to  and  answered  by  the  prosecutrix,  if 
^'the  fainting  spell  she  had  after  she  returned  home  was  the 
result  of"  the  occurrence  she  had  stated  of  the  alleged  assault, 
is  one  of  the  points  presented.  The  objection  to  the  ques- 
tion was  general,  stating  no  grounds.     How  could  the  wit- 
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ness  know  the  canse  of  the  fainting  lit  t  She  might  state  the 
facts,  bat  she  coald  not  give  a  medical  opinion. 

But  the  oflfer  of  proof  by  the  witness,  Davis,  that  Mr.  and 
Mrs.  Van  Order  stated  to  him  that  the  abrasure  on  the  side 
of  Mrs.  Howland,  the  prosecutrix,  had  the  appearance  of 
having  been  caused  by  her  fingers,  I  think  was  improperly 
rejected.  This  proof  was  material,  as  it  tended  strongly  to 
contradict  the  account  given  by  them  of  the  appearance  of  her 
side.  They  both  testified  to  those  injuries  as  they  appeared 
the  next  morning  after  the  alleged  assault.  They  testified 
that  *' there  were  pieces  taken  out,  and  chunks  taken  out; 
the  skin  was  oflf ;  there  was  five  or  six  places."  Mrs.  Van 
Order  afterward  said  she  would  swear  there  were  more  than 
six  places.  Mr.  Van  Order's  testimony  was  to  the  same 
effect.  He  s^id,  ^^  there  were  gouges  on  the  side,  the  same  as 
though  it  were  gouged  right  out ;"  were  "some  four  or  five 
places."  ^ 

She  testified  that  she  never  told  Seymour  Miller  that  it 
looked  as  if  she  had  scratched  it  with  her 'own  fingers ;  and 
then  that  she  never  said  so.  Van  Order  said  that  he  did  not 
tell  anything  about  the  wound  that  he  knew  of.  The  testi- 
mony offered  was  objected  to  as  ''improper,  immaterial 
and  hearsay."  There  was  no  objection  that  the  attention  of 
the  witnesses,  Yan  Order  and  wife,  had  not  been  first  called 
to  this  conversation ;  that  no  foundation  had  been  laid  for 
the  contradiction.  This  was  plainly,  and,  it  would  rather 
seem,  purposely,  evaded.  The  purpose  of  the  evidence  was 
very  evident.  If  there  could  otherwise  be  any  doubt,  the 
preceding  evidence  showed  the  object.  With  a  clear  knowl- 
edge of  the  object,  the  counsel  states  every  objection  to  the 
evidence  except  the  true  one.  In  such  case,  I  think,  he  can- 
not avail  himself  of  the  true  objection  ;  especially  in  a  case 
where,  as  here,  if  the  true  objection  had  been  stated,  it 
could  easily  have  been  obviated. 

Groundless  objections  are  more  prejudicial  to  the  ob- 
jector's rights  than  none,  as  they  tend  to  mislead. 

It  was  a  mere  formal  matter  to  recall  the  witness  and  put 
the  question  to  her,  if  she  had  told  this  witness  so.  They 
had  already  stated  they  had  never  said  so.  This  objection 
the  people  might  waive.  They  as  effectually  waived  it,  by 
patting  forward  other  objections  and  suppressing  this,  as  if 
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they  had  expressly  waived  it.  Thd  testimony  offered,  that 
the  prisoner  met  and  conversed  with  Brisbin  the  next  day 
after  the  occurrence,  in  regard  to  it,  was  admissible  simply 
to  identify  the  time.  The  conversation  itself  was  not  re- 
quired. But  the  objection  was  general,  stating  no  grounds. 
In  such  case,  where  the  decision  is  with  the  objector,  the  ob- 
jection is  sufficiently  stated,  and  error  does  not  lie  for  reject- 
ing the  evidence,  as  the  opposite  counsel  has  a  right  to  have 
the  objections  stated.  If  he  does  not  call  for  them  he  is  not 
misled,  and  may  be  supposed  to  understand  them.  But 
where  the  grounds  of  objection  are  stated,  and  the  true 
grounds  are  suppressed,  he  may  be  misled ;  and  in  a  case 
like  the  one  at  bar,  where  the  true  ground,  if  stated,  might 
have  been  obviated,  that  objection  will  be  deemed  waived. 
The  counsel,  the  district  attorney,  in  his  points  here,  says 
this  evidence  was  offered  to  contradict  the  prosecutrix,  and 
then  objects  that  no  foundation  had  been  laid  for  it ;  that 
she  had  not  been  first  inquired  of  whether  she  had  told  the 
witness  as  offered  -to  be  proved.  Thus  it  appears  he  under- 
stood the  purpose  of  the  evid^ence,  and  purposely  suppressed 
the  true  objection  to  it. 

This  offered  evidence,  I  think,  was  material. 

The  testimony  of  these  witnesses,  if  true,  showed  wounds 
of  a  serious  character ;  such  as  could  scarcely  have  been 
inflicted  by  complainant's  '*own  fingers."  Her  side  was 
'*  gouged  out ;"  "  chunks  of  flesh "  had  been  taken  out  in 
five  or  six  places,  according  to  their  evidence.  The  offer 
was  to  show  that  ''these  abrasures  had  the  appearance  of 
having  been  caused  by  her  own  fingers."  This  would  con- 
vey to  the  miud  a  very  different  impression  of  the  character 
of  the  wound  from  that  testified  to  by  these  witnesses,  and 
of  a  character  far  less  grave  and  much  more  trivial.  It 
would,  therefore,  be  material  evidence. 

The  evidence,  as  presented  against  the  prisoner,  was  not 
free  from  suspicion.  In  so  slight  a  case  this  excluded  evi- 
dence might  have  had  decided  influence. 

How  it  was  possible  that  those  wounds  could  have  been 
inflicted  does  not  appear  from  the  evidence  in  the  case.  It 
does  not  appear  that  his  hands  were  upon  her  person,  ex- 
cept on  the  outside  of  her  clothes.  No  violence  of  his,  as 
detailed  by  the  complainant,  could  have  caused  them. 
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The  judgment  must  be  reversed,  new  trial  granted,  pro- 
ceedings remitted  to  the  Sessions. 

Church,  Ch.  J.,  Andrews    and  Allen,   JJ.,   concur. 
FoiiGEB  and  Bapallo,  JJ.,  dissent.  Grover,  J.,  not  voting. 

Judgment  reversed. 
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Harrison  v.  The  People, 

The  piiBoner  was  convicted  for  grand  larceny. 

The  complainant  had  in  his  possession,  in  a  pocket-book»  about  |25,000  in  money 
and  secnrities.  He  got  on  to  a  street  car  and  as  he  was  going  into  the  door  of 
the  car  the  accused  put  his  hand  into  his  pocket,  took  hold  of  the  pocket-book 
and  riused  it  about  three  inches  from  the  bottom  of  the  pocket.  The  complain- 
ant setsed  the  pocket-book  at  this  juncture  and  thrust  it  back  into  his  pocket 

The  prisoner's  counsel  asked  the  jcourt  to  charge,  that  under  the  evidence  the  jury 
could  not  convict  of  any  other  offence  than  an  attempt  to  commit  larceny.  The 
court  refused  so  to  charge,  but  did  charge,  that  the  least  removal  of  property 
from  the  place  where  it  was  deposited  is  a  sufficient  carrying  away  to  constitute 
the  offence  of  larceny,  provided  such  removal  in  the  opinion  of  the  jury  was  of 
a  felonious  character.  Counsel  excepted,  and  the  jury  rendered  a  verdict  of 
guilty. 

ffdd,  That  if  every  part  of  the  thing  is  removed  from  the  space  which  that  part  oc- 
cupied, though  the  whole  thing  is  not  removed  from  the  whole  space  which  the 
whole  thing  occupied,  the  asportation  will  be  sufficient 

In  this  case  there  was  a  sufficient  asportaviL 

William  F.  Kintzing,  for  the  defendant. 

A.  S,  SuUivaUj  for  the  people. 

FoLGER,  J.  The  plaintiff  in  error  was  indicted  for  simple 
larceny.  The  jury,  having  found  him  guilty,  have  fixed 
upon  him  the  felonious  intent.  The  questions  raised  in  this 
court,  are  presented  by  an  exception  to  a  refusal  of  the 
court,  to  charge  the  jury  that  they  could  not  convict  of  any 
other  offence  upon  the  testimony,  than  an  attempt  to  com- 
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ipit  Isirceny ;  and  an  excoption  to  the  cbarge  delivered  to  the 
jury,  that  the  removal  of  the  property  from  where  it  was 
deposited  was  a  sufficient  carrying  away  to  constitute  lar- 
ceny if  it  was  of  a  felonious  character. 

Had  the  coat  of  the  witness  Bull,  with  the  pocket-book 
in  it,  beetA  off  his  back,  hanging  on  a  hook,  the  act  of  the 
plaintiff  in  error  would,  beyond  question,  have  been  lar- 
ceny. Thus,  in  one  case  the  prisoner,  sitting  on  the  coach- 
box, took  hold  of  the  upper  part  of  a  bag,  which  was  in  the 
front  boot,  and  lifted  it  up  from  the  bottom  of  the  boot  upon 
which  it  rested.  He  handed  the  upper  part  of  the  bag  to  a 
person  who  stood  beside  the  wheel,  and  both  holding  it,  en- 
deavored to  pull  it  out,  but  were  prevented  by  the  guard. 
The  prisoner  being  found  guilty,  the  judges,  on  a  case  re- 
served, were  of  opinion  that  the  conviction  was  right,  think- 
ing that  there  was  a  complete  asportavit  of  the  bag.  ( WaZsh^s 
Cas€j  1  Moody  Crown  Cases,  14.)  And  in  3  Russell  on 
Crimes,  153  (margin  6,  4th  ed.,  Lon.),  this  case  purports  to 
be  cited  from  the  MS.  of  Baylby,  J. ;  and  in  the  foot  note  (i) 
the  text  is  said  to  correspond  accurately  with  that  of  the 
MS.;  and  it  is  there  said  :  ''That  if  every  part  of  the  thing 
is  removed  from  the  space  which  that  part  occupied,  though 
the  whole  thing  is  not  removed  from  the  whole  space  which 
the  whole  thing  occupied,  the  asportation  will  be  sufficient ; 
so,  drawing  a  sword  partly  out  of  its  scabbard  will  consti- 
tute a  complete  asportaviV^ 

Here,  by  the  testimony,  the  pocket-book  was  lifted  a  space 
of  three  inches  from  the  bottom  of  the  pocket,  and  every 
part  of  it  was  removed  from  the  space  which  that  part  occu- 
pied before  the  plaintiff  in  error  touched  it. 

But  it  is  claimed  that  the  article  being  on  the  person  of 
Bull  and  in  his  actual  possession,  there  is  thereby  a  differ- 
ence ;  and  that  there  must  be  a  severance  of  the  goods  from 
that  possession.  And  Rex  v.  Thompson  (1  Moody  Crown 
Cases,  78)  is  cited.  The  prisoner  was  there  indicted  for 
s\Q2^\x\g  from  the  person  a  pocket-book  and  contents.  The 
book  was  in  an  inside  front  pocket  of  the  owner's  coat. 
The  book  was  just  lifted  out  of  the  pocket,  an  inch  above 
the  top  of  the  pocket.  By  the  forcible  act  of  the  owner  the 
hand  of  the  prisoner  was  brushed  away,  and  the  book  fell 
back  into  the  pocket.    The  prisoner  was  convicted  and  had 
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the  sentence  for  that  offence.  It  was  insisted  that  this  did  not 
amount  to  a  taking  from  the  person.  Six  of  the  ten  judges  who 
sat  in  review  held  that  the  prisoner  was  not  rightly  convicted 
of  stealing  from  the  person,  because  from  first  to  last,  the 
book  remained  about  the  person  of  the  prosecutor.  Four  of 
the  judges  were  of  the  contrary  opinion.  But  the  ten  were 
of  one  mind  that  the  simple  larceny  was  complete,  and 
recommended  a  reduction  of  the  sentence.  A  distinction,  it 
seems,  was  taken  between  stealing  from  the  person  and  a 
simple  larceny;  and  all  that  the  case  holds  to  the  benefit  of 
this  plaintiff  in  error  is  that  such  an  act  is  not  a  stealing 
from  the  person.  As  above  stated,  he  is  not  indicted  for 
stealing  from  the  person,  but  for  feloniously  stealing,  taking 
and  carrying  away  this  property  against  the  form  of  the  stat- 
ute in  such  case  made  and  provided.  (2  R.  S.,  p.  679,  §  63.) 
And  the  judgment  of  the  court,  sentencing  him  to  State 
prison  for  a  term  of  five  years,  is  in  accord  with  the  statute 
as  to  the  punishment  of  the  offence  for  which  he  was  in- 
dicted. 

Moreover,  in  JRegina  v.  Simpson  (Dearsly  Crown  Cases, 
421),  which  was  a  case  of  stealing  from  the  person,  Jervis, 
C.  J.,  questioned  the  case  of  Hex  v.  Thompson  {supra\ 
saying  that  he  thought  that  the  minority  of  the  judges  there 
were  right;  but  that  the  majority  might  have  thought  that 
the  outer  coat  which  covered  the  pocket  formed  a  protection 
to  the  pocket-book.  And  Alderson,  B.,  said  there  must 
be  a  removal  of  the  property  from  the  person ;  but  a  hair's 
breath  will  do.  Regina  v.  Simpson  {supra)  was  larceny  of 
a  watch.  The  owner  carried  it  in  his  waistcoat  pocket,  with 
one  end  of  a  chain  attached  to  it,  and  the  other  end  through 
a  button-hole  of  the  waistcoat,  and  there  kept  by  a  watch-key 
The  prisoner  took  the  watch  out  of  the  pocket  and  forcibly 
drew  the  chain  through  the  button-hole.  His  hand  was  then 
seized  by  the  owner's  wife,  and  it  appeared  that  the  point 
of  the  key  had  caught  on  the  button  of  another  hole,  and 
was  thereby  suspended.  It  was  contended  that  the  prisoner 
was  guilty  of  an  attempt  only.  But  the  court  thought  that, 
as  the  chain  had  been  removed  from  the  button-hole,  the 
felony  was  complete.  The  watch  was  temporarily,  though 
for  a  moment,  in  his  possession,  it  was  said.  Like  this  was 
I/ipiefs  Case  (1  Leach  Crown  Cases,  820),  who,  snatching 
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at  a  diamond  ear-ring  in  a  lady's  ear,  it  was  torn  therefrom, 
but  was  found  caught  in  the  curls  of  her  hair.  He  was 
found  guilty  of  robbery  from  the  person,  for  the  ear-ring 
was  in  his  possession  for  a  moment,  separate  from  the  lady's 
person.  And  in  ComTnonwealth  v.  LucJcis  (99  Mass.,  431), 
which  was  an  indictment  for  an  attempt  to  steal  from  the 
person,  the  prisoner  asked  an  acquittal  on  the  ground  that 
the  larceny  was  complete,  and  so  she  could  not  be  convicted 
of  an  attempt  only.  She  was  seen  by  a  police  officer  with 
the  hand  in  the  pocket  of  another.  He  seized  her  wrist 
while  her  hand  was  there.  She  threw  up  her  arm  and  tore 
her  dress,  so  that  the  pocket  and  pocket-book  fell  to  the 
ground.  There  was  no  evidence  that  her  hand  was  on  the 
book.  The  judge  charged  that  if  she  was  arrested  in  her  at- 
tempt before  her  hand  reached  or  disturbed  the  book,  she 
might  be  convicted  of  an  attempt;  but  if  her  hand  bad 
reached  or  seized  the  pocket-book,  and  she  altered  the  posi- 
tion of  it  in  the  attempt  to  secure  or  retain  it,  this  would  be 
such  a  caption  or  asportation  as  would  acquit  the  defend- 
ant; and  she  was  convicted.  On  exceptions  taken  to  the 
charge,  the  court  above  held  :  That  to  justify  a  conviction, 
it  was  necessary  to  show  that  she  failed  in  the  perpetration 
of  the  offence  of  stealing  from  the  person,  which  would  be 
complete  only  when  the  property  was  in  her  full  custody  or 
control.  It  was  not  indeed,  the  court  said,  necessary  that 
the  pocket-book  should  be  removed  from  the  pocket,  if  once 
within  the  grasp  of  the  thief,  to  constitute  larceny.  But 
the  prisoner  must,  for  an  instant,  have  had  perfect  control 
of  the  property. 

To  constitute  the  offence  of  larceny,  there  must  be  a 
taking  or  severance  of  the  goods  from  the  possession  of  the 
owner.  (2  Russ.  on  Crimes,  p.  152,  margin  6.)  But  posses- 
sion, so  far  as  this  offence  is  concerned,  is  the  having  or 
holding  or  detention  of  property  in  one's  power  or  com- 
mand. It  is  the  sole  control  of  the  property,  or  of  some 
physical  attachment  to  it ;  as  in  the  Case  of  Wilkensan  (1 
Leach,  321,  note  a.),  where  one  had  his  keys  tied  to  the 
strings  of  his  purse  in  his  pocket,  which  the  prisoner  at- 
tempted to  take,  and  had  the  purse  in  hifi  hand,  but  the 
strings  of  the  purse  still  held  to  the  pocket  by  means  of  the 
keys.    This  was  held  to  be  no  asportation ;  for  the  purse 
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coald  not  be  said  to  be  carried  away,  as  it  still  remained 
fastened  to  the  place  where  it  was  before.  And  so,  where 
goods  in  a  shop  were  tied  by  a  string  to  the  counter,  a  thief 
took  np  the  goods  and  carried  them  to  the  door,  so  far  as 
the  string  would  let  him,  and  was  there  stopped.  This  was 
.  held  no  felony.  (2  East's  Crown  Law,  566.)  Here  was  an 
actual,  physical  connection  of  the  goods  to  the  person  or  to 
the  other  property  of  the  owner  ;  and  the  complete  carrying 
away  was  thwarted,  not  by  the  animate,  forcible  act  of  the 
owner  taking  back  that  which  had  for  the  instant  passed 
from  bis  control,  but  by  the  inanimate,  self-acting  of  that 
which  held  it  to  the  person  or  to  the  realty.  That  needed 
first  to  be  severed  before  there  could  be  a  carrying  away. 
(And  see  Philips*  Case^  4  City  Hall  Recorder,  177.) 

In  Rex  V.  Thompson  {sy,pra)^  however,  and  in  I/ucJcis* 
Case  {supra),  as  put  in  the  charge  and  in  the  opinion,  by 
the  raising  of  the  book  out  of  the  pocket  of  the  owner,  or 
by  the  grasp  and  movement  of  it  in  the  pocket,  the  owner 
was  held  to  have  lost  that  control  of  it  which  is  possession, 
so  that  the  felonious  act  of  larceny  was  complete.  There 
was  no  fastening  there  to  be  severed.  It  needed  forcible  ac- 
tion by  him  to  retake  it.  Mere  quiescence  would  not  do  it. 
Without  that  action,  with  the  book  in  the  grasp  of  the  thief 
possessing  it,  controlling  it  and  carrying  it  away,  it  would 
have  been  beyond  recaption  by  him.  So  in  the  case  here. 
The  hand  of  the  plaintiff  in  error  was  about  the  book,  con- 
trolling it  and  taking  it  away  ;  indeed  had  taken  it  away 
(as  in  Walsh's  Case^  supra),  every  part  of  it,  from  the  space 
which  that  part  had  occupied  before  the  touch.  It  was  in 
his  possession.  He  directed,  and,  for  the  instant  of  time, 
controlled  its  movements.  No  inanimate,  physical  thing 
hindered  him.  Bull,  for  that  instant  of  time,  did  not  con- 
trol or  possess  it ;  but,  feeling  him  raising  the  book,  threw 
up  his  own  hand,  pressed  the  book,  caught  it  as  it  was 
going,  and  regained  control  and  possession  of  it.  But  for 
this  action  it  would  have  been  taken  entirely  away.  Who 
then,  for  that  instant,  controlled  it  and  had  it  in  posses- 
sion) There  is  no  essential  distinction  in  the  cases.  In 
Hex  V.  Thompson  (supra),  and  in  this  case,  as  in  the  cases 
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of  the  watch  and  the  ear-ring,  there  was  a  temporary  posses* 
sion  by  the  larcenor,  though  but  ipomentary. 

There  was  a  sufficient  asportavit 

Judgment  of  the  court  below  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


COURT   OF   APPEALS. 

New  York,  1878. 


Henry  Smith  v.  The  People. 

Error  upon  a  judgment,  entered  upon  a  verdict  convicting  the  prisoner  of  ihe  crime- 
of  grand  larceny. 

The  prisoner  called  upon  Mrs.  March  and  informed  her  that  her  husband,  Charles 
March,  was  arrested,  for  a  crime,  and  locked  up,  and  that  he  had  sent  him  to 
her  for  money,  twelve  dollars,  and  unless  she  sent  it  he  would  be  locked  up  all 
night.  Not  having  any  money,  and  believing  the  statement  of  the  accused,  she 
gave  him  a  watch,  chain  or  cross,  and  two  dollars  in  money,  belonging  to  her 
husband,  which  property  he  was  to  pawn  and  give  the  proceeds  and  the  money 
to  her  husband.  The  statement  of  the  prisoner  was  false,  and  he  appropriated 
the  property  to  his  own  use. 

The  court  charged  the  jury,  in  substance,  that  if  they  believed  the  evidence  of  the 
prosecution,  and  that  at  the  time  of  the  taking  the  prisoner  had  the  felonious 
intent  to  appropriate  tlie  property,  it  was  larceny. 

The  prisoner's  counsel  excepted. 

Held,  that  the  owner  did  not  part  with  the  property  in  the  chattels,  or  tranf^r  the 
legal  possession.  The  accused  had  merely  the  custody ;  the  possession  and 
ownership  remaining  in  the  original  proprietor.  The  rule  is,  that  when  the 
delivery  of  goods  is  made  for  a  certain,  special  and  particular  purpose,  the  pos- 
session is  still  supposed  to  reside,  not  parted  wiih,  in  the  first  proprietor.  If  by 
trick  or  artifice  tlie  owner  of  the  property  is  induced  to  part  with  the  custody 
or  naked  possession  to  one  who  receives  the  property  animo  furandi,  the  owner 
still  meaning  to  retain  the  right  of  property,  the  taking  will  be  larceny. 

William  F.  Kintzing^  for  the  prisoner. 

Benj.  K.  Phelps^  for  the  people. 

Allen,   J.    The  accused  obtained  the  custody  of  the 
chattels  and  money  of  the  prosecutor  from  his  wife  by  a 
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fraudulent  device  and  trick,  and  for  a  special  purpose,  con- 
nected with  the  falsely  represented  necessities  of  the  owner, 
with  the  felonious  intent  to  appropriate  the  s^me  to  his  owb 
use.  He  did  not  pawn  or  pledge  the  goods,  as  he  proposed 
to  do,  but  did  appropriate  the  same  to  his  own  use,  in  pur- 
suance of  the  felonious  intent  with  which  he  received  them. 
This  constitutes  the  crime  of  larceny.  The  owner  did  not 
part  with  the  property  in  the  chattels,  or  transfer  the  legal 
possession.  The  accused  had  merely  the  custody  ;  the  pos- 
session and  ownership  remaining  in  the  original  proprietor. 
The  proposition  is  elementary  that  larceny  may  be  commit- 
ted of  goods  obtained  from  the  owner  by  delivery,  if  it  be 
done  animo/urandi.  (Per  Co  wen,  J. ,  Cary  v.  Hotailing^ 
1  Hill,  311 ;  Am.  Grim.  Law,  by  Wharton,  §  1847,  et  seq.; 
Reg.  V.  Smithy  1  C.  &  K.,  423 ;  Beg.  v.  Beaman^  1  C.  &  M., 
696;  Beg.  v.  Evans,  id.,  632.) 

The  rule  is,  that  when  the  delivery  of  goods  is  made  for  a 
certain,  special  and  particular  purpose,  the  possession  is 
still  supposed  to  reside,  not  parted  with,  in  the  first  pro- 
prietor. It  is  stated  that  if  a  watch  maker  steal  a  watch  de- 
livered him  to  clean,  or  if  a  person  steals  clothes  delivered 
for  the  purpose  of  being  washed,  or  guineas  delivered  for 
the  purpose  of  being  changed  into  half  guineas,  or  a  watch 
delivered  for  the  purpose  of  being  pawned,  the  goods  have 
been  thought  to  remain  in  th0  possession  of  the  proprietor, 
and  the  taking  them  away  held  to  be  a  felony.  (1  Hawk.^ 
P.  C,  33,  §  10;  2  Russell  on  Crimes,  22.) 

A  distinction  is  made  between  a  bare  charge  or  special 
use  of  the  goods,  and  a  general  bailment ;  and  it  is  not  lar- 
ceny if  the  owner  intends  to  part  with  the  property,  and  de- 
liver the  ^possession  absolutely,  although  he  has  been 
induced  to  part  with  the  goods  by  fraudulent  means.  If  by 
trick  or  artifice  the  owner  of  property  is  induced  to  part 
with  the  custody  or  naked  possession  to  one  who  receives 
the  property  animo  furandi,  the  owner  still  meaning  to  re- 
tain the  right  of  property,  the  taking  will  be  larceny ;  but 
if  the  owner  part  with  not  only  the  possession,  but  the  right 
of  property  also,  the  oflfence  of  the  party  obtaining  them 
will  not  be  larceny,  but  that  of  obtaining  goods  by  false 
pretences.  {Boss  v.  People,  6  Hill,  294 ;  Lewerv,  Common- 
weaMh,  15  S.  &  R.,  93 ;  2  Russell  on  Crimes,  28.)    Here  the 
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jury  have  found  the  intent  to  steal  at  the  time  of  taking, 
which  is  all  that  is  required  to  constitute  larceny,  where  the 
mere  possession  is  obtained  by  fraud  or  trick.  ( Wilson  v. 
People,  39  N.  Y.,  459  ;  People  v.  Gaily  1  Den.,  120  ;  People 
V.  McDonald,  43  N.  Y.,  61.) 

The  conviction  was  right,  and   the  judgment  must   be 
affirmed. 

All  concur. 

Judgment  affirmed. 


COURT  OF  APPEALS. 

New  York,  1873. 


Wood  v.  The  People. 

The  aocnsed  was  indicted  for  grand  larceny,  and  in  addition  the  indictment  charged 
a  former  conviction  for  grand  larceny,  a  sentence  thereon  to  State  prison,  and 
then  alleged  that  the  accused  had  "  been  duly  discharged  and  remitted  of  such 
judgment  and  conviction."  Upon  the  trial,  evidence  was  given  of  the  former 
conviction  and  sentence,  but  none  was  given  of  imprisonment  thereunder  or  of  a 
discharge. 

The  prisoner's  counsel  asked  the  court  to  instruct  the  jury  to  acquit,  on  the  count 
charging  a  second  offence,  upon  the  ground  that  the  prosecution  had  failed  to 
show  whether  the  prisoner  had  been  discharged  from  prison  or  pardoned  or 
judgment  of  the  previous  offence  reversed.  The  court  refused,  and  held  that  it 
was  for  the  prisoner  to  show  the  facts  stated  in  the  above  request ;  to  which  the 
prisoner's  counsel  excepted. 

Held^  That  it  is  elementary,  that  an  indictment  upon  a  statute  must  state  all  the  facts 
and  circumstances  which  constitute  the  statutory  offence,  so  as  to  bring  the 
accused  perfectly  within  the  provisions  of  the  statute.  The  indictment  in  this 
case  does  not  follow  the  statute.  It  merely  avers,  afler  a  statement  of  the  prior 
conviction,  that  the  defendant  had  "  been  duly  dischai^ed  and  remitted  of  such 
judgment  and  conviction,"  and  afterward  committed  the  offence  charged.  The 
statute  says,  a  discharge  "  either  upon  being  pardoned,  or  upon  the  expiration 
of  his  sentence."  There  was  no  evidence  of  the  time  and  manner  of  the  dis- 
charge of  the  prisoner  from  imprisonment  under  his  former  conviction,  or  that 
he  was  ever  imprisoned  in  the  State  prison  pursuant  to  his  sentence.  If  there 
was  a  failure  to  prove  any  fact  —  either  the  conviction  or  discharge  —  the  con« 
viction  could  only  properly  have  been  for  the  lesser  oflfence  of  simple  larceny. 

W.  A.  Beachy  for  the  prisoner. 
Benj.  jr.  PhelpSy  for  the  people. 
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Allen,  J.  An  essential  ingredient  of  the  aggravated 
offence  charged  upon  the  accused  was  that  the  alleged 
felony  was  committed  after  a  former  conviction  of  an  offence 
punishable  by  imprisonment  in  a  State  prison,  and  a  dis- 
charge "either  upon  being  pardoned,  or  upon  the  expira- 
tion of  his  sentence,"  upon  such  conviction.     (2  R.  S.,  69©, 

§8.) 

The  discharge  in  one  of  the  ways  mentioned  in  the  statute 
is  a  fact  as  material  and  as  necessary  to  be  alleged  as  was 
the  prior  conviction.  Both  enter  into  and  make  a  part  of 
the  offence  of  which  the  accused  was  convicted.  The  indict- 
ment would  have  been  defective,  and  no  conviction  could 
have  been  had  for  an  offence  subjecting  the  prisoner  to  the 
increased  punishment  imposed  by  statute  upon  those  con- 
victed of  a  felony  after  a  prior  conviction  and  a  discharge, 
without  an  averment  not  only  of  a  conviction  but  of  a  dis- 
charge, either  upon  pardon  or  the  expiration  of  the  sentence. 
{Stevens  v.  People,  1  Hill,  261.) 

It  is  elementary  that  an  indictment  upon  a  statute  must 
Estate  all  the  facts  and  circumstances  which  constitute  the 
statutory  offence,  so  as  to  bring  the  accused  perfectly  within 
the  provsions  of  the  statute.  {People  v.  Allen,  5  Denio,  76  ; 
Wharton's  Am.  Cr.  Law,  §  .)  The  indictment  before  us 
does  not  follow  the  statute.  It  merely  avers,  after  a  state- 
ment of  the  prior  conviction,  that  the  defendant  had  '*been 
duly  (^scharged  and  remitted  of  such  judgment  and  convic- 
tion," and  afterward  committed  the  offence  charged,  but  no 
objection  was  taken  to  its  sufficiency.  Whether  the  dis- 
cbarge was  or  was  not  sufficiently  alleged,  the  prosecution 
was  bound  to  prove  every  fact  material  and  necessary  to  be 
averreid  and  which  constitutes  a  part  of  the  statutory  offence. 
If  there  was  a  failure  to  prove  any  fact,  either  the  convic- 
tion of,  or  discharge,  the  conviction  could  only  properly  have 
been  for  the  lesser  offence  of  simple  larceny.  {Palmer  v. 
People,  5  Hill,  427.)  An  informal  or  insufficient  allegation 
of  a  material  fact  will  not  dispense  with  proof  of  every  fact 
and  circumstance  essential  and  material^to  constitute  the 
crime  charged.  Here  there  was  no  attempt  to  prove  even 
the  defective  allegation  of  the  indictment.  When  the  stat- 
ute describes  the  offence,  the  proof,  as  well  as  the  allega- 
tions of  the  indictment,  must  bring  the  case  within  the  static 
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ute.  (Greenl.  Ev.,  §  10.)  The  defendant  should  be  brought 
within  all  the  material  words  of  the  statute,  as  well  by  the 
proof  as  by  the  indictment.  (2  Leach^  694;  People  v. 
Townsend^  8  Hill,  479 ;  1  Arch.  Crim.  Ev.  [118,  et  seq,^ 
marginal  pages],  p.  386,  Waterman's  ed.,  and  cases  cited  in 
ilbtes.)  This  is  true  even  when  an  offence  consists  wholly  or 
partly  of  an  omission  or  a  negative.  The  proof  required  by 
statute  was  affirmative  and  not  negative  in  its  character. 
The  fact  and  manner  of  discharge  was  not  peculiarly  within 
the  knowledge  of  the  accused,  and  the  proof  of  it  was  as 
accessible  to  the  prosecution  as  to  the  party  charged  with 
the  offence.  The  accused  cannot  be  called  upon  to  disprove 
or  negative  a  fact  material  to  the  offence,  until  the  prosecu- 
tion has  given  evidence  tending  to  establish  it. 

There  was  no  evidence  of  the  time  and  manner  of  the  dis- 
charge of  the  prisoner  from  imprisonment  under  his  former 
conviction,  or  that  he  was  ever  imprisoned  in  the  State  prison 
pursuant  to  his  sentence.  Mere  lapse  of  time  did  tiot  au- 
thorize the  presumption  that  he  had  been  imprisoned  and 
had  been'  discharged  upon  the  expiration  of  the  term  for 
which  he  was  sentenced,  so  as  to  cast  the  burden  of  proof 
upon  the  defendant  that  he  was  not  discharged  either  by 
pardon  or  upon  the  expiration  of  his  sentence.  He  may 
have  escaped,  or  the  judgment  may  have  been  arrested  or 
reversed,  or  he  may  have  been  discharged  upon  habeas  car- 
pus^  and  as  there  were  other  means  and  processes  by.  which 
he  might  have  been  discharged,  or  found  at  liberty,  it  was 
error  for  the  court  to  assume,  in  the  absence  of  evidence, 
that  he  was  discharged  upon  the  expiration  of  the  term  of 
imprisonment,  and  therefore  liable  to  conviction  for  the  ag- 
gravated offence.  In  a  criminal  prosecution  nothing  is 
taken  by  intendment  against  the  accused.  The  question 
was  distinctly  presented  at  the  close  of  the  trial,  and  the 
court  was  requested  to  instruct  the  jury  that  the  prisoner 
should  be  acquitted  of  the  aggravated  offence  for  want  of 
proof  of  his  discharge  from  imprisonment  either  by  pardon, 
or  by  the  expiration  of  his  term,  and  the  request  was  re- 
fused. The  learned  judge  evidently  did  not  have  the  statute 
before  him,  and  the  request  was  not  in  the  words  of  the 
statute,  but  the  substantive  objection  was  taken  by  conned 
that  the  prosecution  had  not  brought  the  case  within  the 
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statute  by  proof  of  the  discharge  from  the  prior  sentence, 
and  distinctly  overruled  by  the  court. 

Other  objections,  forcibly  urged  in  this  court  by  counsel, 
would,  if  they  had  been  taken  upon  the  trial  and  overruled, 
have  deserved  serious  consideration ;  but,  for  the  reason  as- 
signed, the  judgment  must 'be  reversed  and  a  new  trial 
granted. 

All  concur,  except  Folgeb  and  Andrews,  JJ.,  dissenting. 

Judgment  reversed. 


COUBT  OP  APPEAIS. 

New  Tokk,  1878. 


Stokes  v.  The  People. 

Edward  S.  Stokes  was  indicted  for  murder,  and  convicted  in  the  Oyer  and  Terminer 
for  the  county  of  New  York,  of  murder^in  the  first  degree.  The  prisoner  inter- 
posed seven  special  pleas  to  the  indictment. 

FhrtL  That  there  was  a  grand  jury  of  the  General  Sessions  in  existence  at  the  time  of 
the  bill  was  found  by  the  grand  jury  of  the  Oyer  and  Terminer ;  that  the  former 
was  the  only  l^al  grand  jury  in  existence. 

Seamd,  The  grand  jury  of  the  Oyer  and  Terminer  was  not  legally  impanelled,  inas- 
much as  Judge  Ingraham,  who  presided  therein  at  the  time  they  were  sworn  and 
returned  the  indictment,  and  at  the  time  it  was  filed,  was  also  one  of  the  judges 
of  the  General  Term. 

ThinL  That  by  an  order  of  the  General  Term,  made  November,  1869,  Judge  D.  P. 
Ingraham  was  appointed  to  hold  a  Court  of  Oyer  and  Terminer  for  December, 
1871 ;  that  subsequently,  in  April,  1870,  he  was  appointed  by  the  Governor  one 
of  the  permanent  judges  of  the  General  Term. 

Fourth.  The  same,  in  substance,  as  the  third  plea. 

Fifik.  That  at  the  time  this  bill  of  indictment  was  found  by  the  Oyer  and  Terminer, 
the  only  regular  grand  jury  in  session  was  that  of  the  General  Sessions. 

SixQi.  The  coroner  was  bound  to  return  his  proceedings  to  the  next  court  of  criminal 
record,  which  would  have  been  the  February  term  of  either  the  General  Ses- 
sions or  the  Oyer  and  Terminer,  beginning  on  the  second  Monday  of  February, 
1872. 

SeitmOi,  That  the  gjand  jury  was  illegally  and  irregularly  organised. 

To  the  first  six  of  these  pleas,  the  district  attorney  demurred.  The  court  sustained 
the  demurrer.  To  the  seventh  plea,  the  district  attorney  joined  issue,  and  it 
was  tried.  The  court  directed  the  jury  to  find  a  verdict  for  the  people.  The 
prisoner  protested  and  excepted. 
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Heldf  That,  as  to  the  first  six  pleas,  there  was  nothing  contained  in  any  of  these  ])leas 
entitling  the  prisoner  to  judgment  quashing  the  indictment  or  to  any  other  re. 
lief;  the  same  heldy  in  regard  to  the  seventh  plea.  The  testimony  disclosed 
nothing  tending  to  show  the  invalidity  of  the  indictment,  and  the  prisoner  was 
not  injured  by  the  disposition  of  the  matter  by  the  judge. 

It  was  claimed  by  the  accused,  that  the  act  of  May  3,  1872,  regulating  the  qualifica> 
tions  of  jurors  is  unconstitutional.  '  ' 

Hdd,  That,  while  the  constitution  secures  the  right  of  trial  by  an  impartial  jury,  the 
mode  of  procuring  and  impanelling  such  jury  is  regulated  by  law,  and  it  is 
within  the  power  of  the  legislature  to  make,  from  time  to  time,  such  changes  in 
the  law  as  it  may  deem  expedient,  taking  care  to  preserve  the  pight  of  trial  by 
an  impartial  jury.  The  statute  provides  that  the  court  shall  be  satisfied  that 
the  person  proposed  as  a  juror  does  not  entertain  such  a  present  opinion  as 
would  influence  his  verdict     The  oath  of  the  juror  is  not  conclusive. 

The  accused  insists  that  the  offence  charged  having  been  perpetrated,  if  at  all,  prior 
to  the  passage  of  the  act  of  1872,  it  is  not  to  be  applied  in  the  trial  of  this  case,  but 
only  to  cases  arising  thereafter. 

Hddf  That,  while  no  export  facto  law  is  valid,  this  has  no  application  to  the  rales  of 
evidence  or  the  details  of  the  trial.  These  may  be  changed  as  to  prior  equally 
with  subsequent  offences. 

The  counsel  for  the  accused  offered  to  prove  that  the  deceased,  a  short  time  before 
the  occurrence,  had  made  violent  threats  against  him,  such  as  that  he  "  would 
beggar  him  first  and  then  kill  him ;"  "  I  go  prepared  for  him  all  the  time ;  so  sure  as 
my  name  is  Jim  Fisk  I  will  kill  him ;"  "  I  would  kill  him  as  soon  as  I  would  a 
ferocious  dog."  This  was  objected  to  by  the  prosecution  and  rejected  by  the 
court.     The  accused  excepted. 

Hdd,  That  it  was  a  question  for  the  jury  whether  the  case  was  one  of  excusable  horn, 
icide,  upon  the  ground  that  the  act  was  perpetrated  by  the  accused  in  defending 
himself  against  an  attempt  by  the  deceased  to  murder  him,  and  according  to 
this  view  of  this  case  I  think  the  testimony  offered  was  competent  and  the  ex- 
ception to  its  exclusion  well  taken.  The  error  was  one  prejudicial  to  the  ac- 
cused, by  depriving  him  of  the  right  to  have  competent  testimony  in  bis  favor 
considered  by  the  jury,  and  cannot  be  overlooked  by  the  court. 

Jennie  Turner  was  introduced  as  a  witness  by,  and  gave  material  testimony  for  the 
accused.  With  a  view  to  impair  the  credibility  of  her  testimony,  she  was  asked 
by  the  prosecution,  upon  cross-examination,  whether  she  had  not  left  Mra. 
Morse,  by  whom  she  had  been  employed,  without  her  knowledge  or  consent,  and 
whether  she  did  not  take  things  not  belonging  to  her,  when  she  lefl.  The  pros- 
ecution was  permitted,  under  objection,  to  prove  by  Mrs.  Morse,  that  her  testi- 
mony in  answer  to  these  questions  was  untrue. 

Held,  error.  Upon  cross-examination  the  prosecution  had  the  right,  for  the  purpose 
of  impairing  the  credit  of  the  witness,  to  ask  questions  as  to  those  collateral 
matters,  but  having  asked  and  obtained  answers,  must  abide  by  the  answers 
given ;  other  witnesses  could  not  be  called  to  prove  such  answers  untrue.  It  can- 
not be  said  the  accused  sustained  no  injury  from  this.  The  direct  tendency  of 
the  incompetent  testimony  was  to  impair  the  credit  given  to  the  testimony  of  his 
witness. 

The  minutes  of  the  grand  jury,  showing  that  an  indictment  had  been  ordered  against 
the  accused,  upon  the  complaint  of  Fisk,  the  deceased,  for  blackmailing,  under 
objection,  was  received  in  evidence. 
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Beld  to  be  error.  There  was  no  proof  tending  to  show  that  the  prisoner  had  any 
knowledge  of  any  such  action  by  the  grand  jury.  Had  the  prisoner  known  of 
the  action  of  the  grand  jury,  it  would  have  been  competent  to  show  a  motive 
for  killing  the  deceased,  and,  being  proper  for  any  purpose,  there  would  have 
been  no  error  in  receiving  it. 

Section  3  of  title  2  of  the  statute  declares  in  what  cases  the  homicide,  when  perpe- 
trated by  an  individual,  shall  be  justifiable.  Section  2  of  title  1,  as  amended  by 
the  act  of  1862,  provides  that  such  killing,  unless  it  be  manslaughter,  excusable 
or  justifiable  homicide,  shall  be  murder  in  the  first  degree  in  the  following 
cases  :  First.  When  perpretrated  from  a  premeditated  design  to  effect  the  death 
of  the  person  killed  or  of  any  human  being.  It  was  under  this  provision  that 
the  prosecution  sought  to  convict  the  prisoner. 

Held,  That,  to  justify  a  conviction,  it  was  necessary  for  the  prosecution  to  prove  all 
the  facta  bringing  the  case  of  the  prisoner  within  it.  Mere  proof  of  the  killing 
did  not,  as  a  legal  implication,  show  this.  It  might  still  be  murder  in  the  sec- 
ond degree,  manslaughter  in  some  degree,  or  justifiable  or  excusable  homicide, 
consistent  with  such  proof.  It  was  error  to  Instruct  the  jury  thatlMie  law  im- 
plied all  these  facts  from  the  proof  of  killing. 

Lyman  Tremain^  John  R.  Dos  Passos,  and  Cephas 
Brainard^  for  the  prisoner. 

Benjamin  K.  Phelps^  for  the  people. 

Groveb,  J.  Having  carefully  examined  the  six  pleas  in 
abatement,  interposed  by  the  plaintilBf  in  error  to  the  indict- 
ment, to  which  the  district  attorney  demurred,  upon  which 
judgment  was  given  sustaining  the  demurrers,  and  arrived  at 
the  conclusion  that  there  was  nothing  contained  in  any  of 
these  pleas  entitling  him  to  judgment  quashing  the  indict- 
ment or  to  any  other  relief,  we  shall  not  examine  whether 
these  proceedings  are  before  this  court  property  for  review 
upon  the  certiorari  issued  and  the  return  made  thereto.  The 
same  remark  is  applicable  to  the  seventh  plea,  upon  which 
an  issue  of  fact  was  joined  by  the  replication  of  the  district 
attorney,  which  was  tried  before  Mr.  Justice  Cardozo,  upon 
which  he  directed  a  verdict  for  the  people.  The  testimony 
disclosed  nothing  tending  to  show  the  invalidity  of  the  in- 
dictment, and  the  plaintiff  in  error  was  not  injured  by  the 
disposition  of  the  matter  by  the  judge. 

Whether  the  questions  thus  attempted  to  be  raised  are 
reviewable  by  this  court,  and,  if  so,  what  practice  should  be 
adopted  in  bringing  them  before  the  court,  are  immaterial  in 
the  present  case. 


./ 


660  Cowen's  Ceiminal  Repobts. 

The  plaintiff  in  error  clearly  had  no  right  to  interpose 
these  pleas  a  second  time,  or  others  of  a  similar  character, 
and  was  properly  required  by  the  court  to  plead  to  the  in- 
dictment, and,  upon  his  standing  mute,  the  proper  course 
was  taken  by  the  court  in  ordering  the  plea  of  not  guilty  to 
be  entered  for  him,  and  proceeding  to  the  trial  of  the  issue 
thus  joined. 

The  only  questions  necessary  to  examine  are  those  of  law, 
arising  upon  the  exceptions  taken  by  the  counsel  for  the 
accused  upon  the  trial  of  this  issue,  and,  perhaps,  those 
upon  the  errors  of  fact  assigned  upon  the  writ  of  error  upon 
the  judgment.  Those  arising  upon  the  exceptions  taken 
upon  the  trial  will  first  be  considered. 

Exceptions  were  taken  to  the  decisions  of  the  court  upon 
the  challenge  by  the  prisoner  of  several  jurors  for  principal 
cause.  It  was  not  claimed  by  the  counsel  of  the  accused 
that  any  error  was  committed,  if  chapter  475,  volume  1,  page 
1133  of  Laws  of  1872  is  constitutional.  It  will  be  proper 
first  to  determine  this  question,  as  in  case  that  act  be  held 
constitutional  and  valid,  it  will  be  unnecessary  to  determine 
whether  any  error  was  committed,  had  the  law  remained  as 
it  was  at  the  time  of  the  passage  of  the  act.  The  position 
of  the  counsel  for  the  accused  is,  that  the  right  of  trial  by 
jury  is  secured  to  persons  accused  of  felony  by  the  Consti- 
tution, and  that  this  secures  the  further  right  of  trial  by  an 
impartial  jury.  We  shall  assume  the  correctness  of  the 
latter  position.  Any  act  of  the  legislature  providing  for  the 
trial  otherwise  than  by  a  common  law  jury,  composed  of 
twelve  men,  would  be  unconstitutional  and  void,  and  any 
act  requiring  or  authorizing  such  trial  by  a  jury  partial  and 
biased  against  either  party,  would  be  a  violation  of  one  of 
the  essential  elements  of  the  jury  referred  to  in,  and  secured 
by,  the  Constitution.  The  counsel  insists  that  the  act  in 
question  does  not  compel  the  accused  to  be  tried  by  a  jury 
partial  and  biased  against  him.  That  the  common  law  held, 
that  having  formed  or  expressed  an  opinion,  conclusively 
proved  a  want  of  impartiality,  and  for  this  reason  excluded 
the  juror  upon  a  challenge  for  the  principal  cause,  without 
inquiry  as  to  whether  this  would  influence  his  action  as  a 
juror.  The  authorities  upon  the  question  were  somewhat 
conflicting,  and  the  object  of  the  statute  was  to  prescribe  a 
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definite  rale.  The  act  provides  that  the  previous  formation 
or  expression  of  an  opinion  or  impression  in  reference  to  the 
circnmstances  upon  which  any  criminal  action  at  law  is 
based,  or  in  reference  to  the  guilt  or  innocence  of  the  pris- 
oner, or  a  present  opinion  or  impression  in  reference  thereto, 
shall  not  be  a  sufficient  ground  of  challenge  for  principal 
cause  to  any  person  who  is  otherwise  legally  qualified  to 
serve  as  a  juror  upon  the  trial  of  such  action,  provided  the 
person  proposed  as  a  juror  who  may  have  formed  or  ex- 
pressed, or  has  such  an  opinion  or  impression  as  aforesaid, 
shall  declare  on  oath  that  he  verily  believes  that  he  can  ren- 
der an  impartial  verdict  according  to  the  evidence  submit- 
ted to  the  jury  on  such  trial,  and  that  such  previously 
formed  opinion  or  impression  will  not  bias  or  influence  his 
verdict,  and  provided  the  court  shall  be  satisfied  that  the 
person  so  proposed  as  a  juror  does  not  entertain  such  a 
present  opinion  as  would  influence  his  verdict  as  a  juror.  It 
will  be  seen  that  the  intention  of  the  act  was  not  to  place 
partial  jurors  upon  the  panel,  but  that  great  care  was  taken 
to  prevent  such  a  result.  The  end  sought  by  the  common 
law  was  to  secure  a  panel  that  would  impartially  hear  the 
evidence  and  render  a  verdict  thereupon  uninfluenced  by 
any  extraneous  considerations  whatever.  If  a  person  pro- 
posed as  a  juror  can  and  will  do  this,  the  entire  purpose  is 
accomplished.  To  secure  this  the  statute  requires  that  he 
shall  make  oath  that  he  can  do  this,  irrespective  of  any  pre- 
vious or  existing  opinion  or  impression.  Not  satisfied  that 
this  may  be  safely  relied  upon,  on  account  of  the  difficulty 
of  determining  by  a  person  having  an  opinion  or  impression 
how  far  he  may  be  unconsciously  infiuenced  thereby,  the 
statute  goes  further  and  provides  that  the  court  shall  be 
satisfied  that  the  person  proposed  as  a  juror  does  not  enter- 
tain such  a  present  opinion  as  would  influence  his  verdict  as 
a  juror.  Surely  this  latter  provision  if  rightly  and  intelli- 
gently administered  by  a  competent  court,  will  afford  pro- 
tection to  the  accused  from  injury  from  a  partial  jury.  But 
the  accused  has  not  only  this  but  the  further  protection  in 
his  right,  after  challenge  for  principal  cause  has  been  over- 
ruled, again  to  challenge  for  favor,  and  have  this  tried  and 
determined,  uninfluenced  by  the  decision  made  by  the 
Vol.  I.  36 
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former  challenge.  While  the  Constitution  secures  the  right 
of  trial  by  an  impartial  jury,  the  mode  of  procuring  and  im- 
panelling such  jury  is  regulated  by  law,  either  common  or 
statutory,  principally  the  latter,  and  it  is  within  the  power 
of  the  legislature  to  make,  from  time  to  time,  such  changes 
in  the  law  as  it  may  deem  expedient,  taking  care  to  preserve 
the  right  of  trial  by  aii  impartial  jury. 

The  opinon  of  Chief  Justice  Nicholson,  in  Eason  v.  The 
State  of  Tennessee,  is  cited  in  opposition  to  this  view.  The 
opinion  was  given  upon  the  constitutionality  of  a  statute  of 
Tennessee  upon  the  same  subject,  but  differing  from  that  in 
this  State*  By  the  Tennessee  statute  it  is  provided  that  the 
juror  shall  be  competent,  if  he  state  on  oath,  that,  upon  the 
law  and  testimony  on  trial,  he  believes  he  can  give  the  ac- 
cused a  fair  and  impartial  verdict.  The  statement  is  made 
conclusive  of  the  question. 

The  counsel  for  the  accused  further  insists  that  the  offence 
charged  having  been  perpetrated,  if  at  all,  prior  to  the  pas- 
sage of  the  act,  it  is  not  to  be  applied  in  the  trial  of  this  case, 
if  held  constitutional,  but  only  to  cases  arising  thereafter. 
This  position  cannot  be  sustained.  While  no  ex  post  facto 
law  is  valid,  this  has  no  application  to  the  rules  of  evidence 
or  the  details  of  the  trial.  These  may  be  changed  as  to 
prior  equally  with  subsequent  offences. 

The  counsel  for  the  accused  offered  to  prove  that  the  de- 
ceased, a  short  time  before  the  occurrence,  had  made  violent 
threats  against  him,  such  as  that  he  '^  would  beggar  him 
first  and  then  kill  him;"  "I  go  prepared  for  him  all  the 
time  ;  so  sure  as  my  name  is  Jim  Pisk  I  will  kill  him  ;"  *'  I 
would  kill  him  so  soon  as  I  would  a  ferocious  dog."  This 
was  objected  to  by  the  prosecution  and  rejected  by  the  court, 
to  which  the  counsel  for  the  accused  excepted.  In  determin- 
ing the  competency  of  this  testimony  it  must  be  borne  in 
mind  that  evidence  had  been  given  making  it  a  question  for 
the  jury,  whether  the  case  was  one  of  excusable  homicide 
upon  the  ground  that  the  act  was  perpetrated  by  the  accused 
in  defending  himself  against  an  attempt  by  the  deceased  to 
murder  or  inflict  some  great  bodily  injury  upon  him,  and 
the  further  question  whether  it  was  not  perpetrated  in  resist- 
ing an  attack  made  upon  him  by  the  deceased  from  which 
he  had  reasonable  ground  to  apprehend  a  design  to  murder 
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or  Inflict  upon  him  some  great  bodily  injury.     Evidence  of 
threats  made  by  the  deceased,  which  had  been  communi- 
cated to  the  accused,  was  received  by  the  court.     Proof  of 
the  latter  facts  was  competent,  as  tending  to  create  a  belief 
in  the  mind  of  the  accused  that  his  life  was  in  danger,  or  that 
he  had  reason  to  apprehend  some  great  bodily  harm  from 
the  acts  and  motions  of  the  deceased,  when  in  the  absence 
of  such  threats,  such  acts  and  motions  would  cause  no  such 
belief.     But  why  admissible  upon  this  ground?    For  the 
reason  that  threats  made  would  show  an  attempt  to  execute 
them  probable  when  an  opportunity  occurred,  and  the  more 
ready  belief  of  the  accused,  would  be  justified  to  the  precise 
extent  of    this    probability.     But  an  attempt  to  execute 
threats  is  equally  probable,  when  not  communicated  to  the 
party  threatened  as  when  they  are  so  ;  and  when,  as  in  this 
case,  the  question  is  whether  the  attempt  was  in  fact  made, 
we  can  see  no  reason  for  excluding  them  in  the  former  that 
would  not  be  equally  cogent  for  the  exclusion  of  the  latter, 
the  latter  being  admissible  only  for  the  reason  that  the  per- 
son threatened  would  the  more  readily  believe  himself  en- 
dangered by  the  probability  of  an  attempt  to  execute  such 
threats.    Threats  to  commit  the  crime  for  which  a  person  is 
upon  trial  are  constantly  received  as  evidence  against  him, 
as  circumstances  proper  to  be  considered  in  determining  the 
question  whether  he  has,  in  fact,  committed  the  crime,  for 
the  reason  that  the  threats  indicate  an  intention  to  do  it, 
and  the  existence  of  this  intention  creates  a  probability' that 
he  has  in  fact  committed  it.     Had  the  deceased,  just  pre- 
vious to  his  going  into  the  hotel   where   the    transaction 
occurred,  declared  that  he  was  going  there  to  kill  the  ac- 
cused, and  that  he  was  prepared  to  execute  this  purpose, 
we  think  the  evidence  would  have  been  competent  upon  the 
question  whether  he  had  in  fact  made  the  attempt  when 
that  question  was  litigated.    And  yet  there  is  in  principle 
no  difference  between  this  and  the  testimony  offered  and  re- 
jected.    The  difference  is  only  in  degree.     We  are  not  aware 
of  any  decision  of  the  precise  question  by  the  courts  of  this 
State,  but  there  have  been  several  in  accordance  with  the 
above  views  in  other  States.     {Keever  v.  The  State^  18  Ga., 
1 94  ;   Pritchette  v.  State^  22  Ala. ,  39  ;   Campbell  v.  People^ 
16  111.,  17;   Cornelius  v.  Commonwealth^  15  B.  Mon.,  639.) 
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In  Jewett  v.  Banning  (21  N.  Y.,  27)  it  was  held  that  irf  an 
action  for  assault  and  battery,  alleged  to  have  been  com- 
mitted by  the  defendant  upon  the  plaintiff  when  no  witnesses 
w«re  present,  proof  of  previous  ill-will  by  the  defendant 
against  the  plaintiff  was  competent  as  a  circumstance  tend- 
ing to  show  the  commission  of  the  acts  charged  by  the 
plaintiff.  This  accords  with  the  view  above  taken.  I  think 
the  testimony  offered  was  competent  and  the  exception  to 
its  exclusion  well  taken.  The  error  was  one  prejudicial  to 
the  accused,  by  depriving  him  of  the  right  to  have  compe- 
tent testimony  in  his  favor  considered  by  the  jury,  and  can- 
not be  overlooked  by  the  court. 

Jenny  Turner  was  introduced  as  a  witness  by,  and  gave 
material  testimony  for  the  accused.  With  a  view  to  impair 
the  credibility  of  her  testimony,  she  was  asked  by  the  pros- 
ecution, upon  cross-examination,  whether  she  had  not  left 
Mrs.  Morse,  by  whom  she  had  been  employed,  without  her 
knowledge  or  consent,  and  whether  she  did  not  take  things 
not  belonging  to  her  when  she  left.  The  prosecution  was 
permitted  to  prove  by  Mrs.  Morse  that  her  testimony  in  an- 
swer to  th^se  questions  was  untrue,  to  which  the  counsel  of 
the  accused  excepted.  This  was  eiTor.  Upon  cross  examin- 
ation the  prosecution  had  the  right,  for  the  purpose  of  im- 
pairing the  credit  of  the  witnesses,  to  ask  questions  as  to 
those  collateral  matters,  but  having  asked  and  obtained 
answers,  must  abide  by  the  answers  given  ;  other  witnesses 
could  not  be  called  to  prove  such  answers  untrue.  {Laio- 
rence  v.  Barker^  5  Wend.,  301  ;  Howard  v.  Ciiy  Fire  Ins. 
Co.,  4  Den.,  602.)  It  cannot  be  said  that  the  accused  sus- 
tained no  injury  from  this.  The  direct  tendency  of  the 
incompetent  testimony  was  to  impair  the  credit  given  to  the 
testimony  of  his  witness. 

We  think  the  minutes  of  the  grand  jury,  showing  that  an  in- 
dictment had  been  ordered  by  that  body  against  the  accused 
upon  the  complaint  of  Fisk  for  blackmailing,  were  improperly 
received.  There  was  no  proof  tending  to  show  that  the  pris- 
oner had  any  knowledge  of  any  such  action  by  the  grand  jnrj'. 
The  evidence  had,  therefore,  no  tendency  to  show  a  motive 
of  the  prisoner  for  the  killing  of  the  deceased.  The  pris- 
oner had  testified  that  he  knew  Fisk  had  been  trying  to  get 
him  indicted  for,  as  he  understood,  a  conspiracy  with  an- 
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other  to  blackmail  him,  but  that,  as  he  understood,  he  had 
failed  to  procure  one.  The  prosecution  could  not  give  evi- 
dence tending  to  show  that  the  prisoner  had  been  guilty  of 
another  crime  than  the  one  for  which  he  was  on  trial.  The 
only  effect  of  the  minutes  that  I  can  see  was  to  satisfy  the 
jury  that  there  was  evidence  of  his  having  committed  some 
other  crime  of*  such  cogency  as  to  induce  the  grand  jury  to 
indict  him  therefor.  The  prosecution  had  no  right  to  give 
such  evidence.  Had  the  prisoner  known  of  the  action  of 
the  grand  jury,  it  would  have  been  competent  to  show  a 
motive  for  killing  the  deceased,  and,  being  proper  for  any 
purpose,  there  would  have  been  no  error  in  receiving  it. 

Numerous  other  exceptions  were  taken  by  the  courtsel  for 
the  prisoner  upon  the  trial  to  the  rulings  of  the  court  upon 
the  admissibility  of  evidence.  We  have  examined  these, 
and  arrive  at  the  conclusion  that  none  of  them  require  dis- 
cussion. 

Near  the  conclusion  the  judge  charged  the  jury  as  follows : 
"The  fact  of  the  killing  in  this  case  being  substantially  con- 
ceded, it  becomes  the  duty  of  the  prisoner  here  to  satisfy 
you  that  it  was  not  murder,  which  the  law  would  imply 
from  the  fact  of  killing  under  the  circumstances,  in  the  ab- 
sence of  explanation  that  it  was  manslaughter  in  the  third 
degree  or  justifiable ;  because,  as  I  have  said,  the  fact  of 
killing  being  conceded,  and  the  law  implying  motive  from 
the  circumstances  of  the  case,  the  prosecutor's  case  is  fully 
and  entirely  made  out,  and  therefore  you  can  have  no  rea- 
sonable doubt  as  to  that,  unless  the  prisoner  shall  give  evi- 
dence sufficient  to  satisfy  you  that  it  was  justifiable  under 
the  circumstances  of  the  case."  To  this  portion  of  the 
charge  the  counsel  for  the  prisoner  excepted.  We  have  ex- 
amined this  portion  of  the  charge  to  determine  whether  the 
idea  intended  to  be  conveyed  to  the  jury,  and  which  they 
would  derive  therefrom,  was  that  the  law  implied  that  the 
act  of  killing  was  murder  when  perpetrated  under  the  circum- 
stances of  the  present  case,  or  whether  such  was  the  legal  im- 
plication from  the  proof  of  killing,  in  the  absence  of  proof  of 
the  circumstances  of  its  perpetration,  by  which  the  case  of  the 
prosecution  was  fully  and  entirely  made  out,  unless  the  pris- 
i^ner  had  satisfied  them  that  it  was  not  murder  which  the  law 
would  imply  from  the  fact  of  the  killing.     We  think  a  care- 
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fal  examination  of  the  entire  portion  of  the  charge  excepted 
to  will  show  that  the  latter  was  the  idea  intended  to  be  con- 
veyed, and  that  the  jury  must  have  so  understood  it.  Prom 
the  opinions  delivered,  it  was  so  understood  by  the  justices 
of  the  Supreme  Court  at  General  Term.  This  view  is  con- 
firmed by  the  fact  that  the  circumstances  attending  the  kill- 
ing in  the  present  case  were  controverted  qniestions,  to  be 
determined  by  the  jury  from  the  evidence  more  or  less  con- 
flicting ;  as  claimed  by  the  prosecution,  such  as  would  fully 
authorize  a  finding  by  the  jury  of  all  the  facts  constituting 
the  crime  of  murder  in  the  first  degree ;  as  claimed  by  the 
prisoner,  such  as  would  authorize  the  jury  to  find  the  homi- 
cide excusable.  It  can  hardly  be  supposed  that,  under 
such  proof  as  to  what  the  circumstances  really  were,  the 
judge  intended  to  charge  the  jury  that  the  law  implied  the 
crime  of  murder  from  proof  of  killing  under  the  circum- 
stances of  the  case,  and  upon  such  proof  such  an  instruction 
would  have  been  erroneous.  The  instruction  in  effect  was, 
and  the  jury  must  have  so  understood  it,  that  the  law  im- 
plied motive,  and  consequently  the  crime  of  murder  in  the 
first  degree,  from  the  proof  of  killing  the  deceased  by  the 
prisoner,  and  that  upon  this  proof  they  should  find  him 
guilty  of  that  crime,  unless  he  had  given  evidence  satisfying 
them  that  it  was  manslaughter  or  excusable  homicide.  This 
is  further  confirmed  by  what  immediately  follows  the  por- 
tion of  the  charge  excepted  to.  The  judge  proceeds  to  in- 
struct the  jury  as  follows:  ''Ordinarily,  naturally  and 
properly,  in  cases  of  this  kind,  juries  are  disposed  to  and 
should  give  the  prisoner  the  benefit  of  any  reasonable  doubt 
that  may  exist  in  the  case,  and  I  do  not  know  that  even  this 
is  an  exception  to  that  rule.  If  the  evidence  shall  be  doubt- 
ful upon  that  subject,  if  you  shall  entertain  reasonable 
doubts,  if  the  evidence  is  evenly  balanced,  so  you  do  not 
know  where  the  truth  lies,  the  prisoner  would  be  entitled 
to  the  benefit  of  that  doubt."  But  for  the  idea  conveyed  by 
the  part  of  the  charge  excepted  to,  that  the  law  implied  the 
crime  of  murder  in  the  first  degree  from  the  proof  of  killing 
only,  unless  the  prisoner  satisfied  them  it  was  not  murder, 
the  benefit  of  the  doubt  to  be  given  to  the  prisoner  would 
not  have  been  restricted  to  their  finding  the  evidence  evenly 
balanced,  so  that  they  did  not  know  where  the  truth  lay; 
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on  the  contrary,  the  instruction  would  have  been  not  to  con- 
vict of  that  crime  unless  convinced  by  all  the  evidence  in  the 
case  tha^t  he  was  guilty,  and  that  if  a  careful  examination  of 
all  the  evidence  left  in  their  minds  reasonable  doubts  of  his 
guilt,  they  should  give  the  prisoner  the  benefit  by  an  acquit- 
tal. This  instruction  was  warranted  by  the  common  law  of 
England.  (1  H.  P.  C,  445  ;  1  East  P.  C,  34  ;  3  M.  &  S.,  15 ; 
Regina  v.  Chapman^  2  Eng.  R. ;  12  Cox  Crim.  Cases,  4 ; 
CoTnmonwealth  v.  Xork^  9  Metcalf,  93.)  As  thus  construed, 
the  portion  of  the  charge  excepted  to  is  obviously  in  contra- 
vention of  principle  and  the  analogies  of  the  law.  It  is  a 
maxim  in  the  law  that  innocence  is  presumed  until  the  con- 
trary is  proved.  How  is  guilt  established  by  proof  only  of 
one  of  the  ingredients  essential  to  constitute  crime  1  To 
constitute  cripae  there  must  not  only  be  the  act,  but  also  the 
criminal  intention,  and  these  must  concur,  the  latter  being 
equally  essential  with  the  former.  Actus  non  ream  facit^ 
sed  Toens  is  a  maxim  of  the  common  law.  The  intention 
may  be  inferred  from  the  act,  but  this,  in  principle  is  an  in- 
ference of  fact  to  be  drawn  by  the  jury,  and  not  an  impli- 
cation of  law  to  be  applied  by  the  court.  But  the  question 
in  this  case  is  not  what  was  the  rule  of  t\!^  common  law  as 
to  the  implication  of  malice  from  the  act,  whether  such  rule 
is  deduced  from  authority  or  principle  and  legal  analogies. 
The  qustion  arises  upon  the  statute  of  the  State  by  which 
homicide  is  made  justifiable  or  excusable,  murder  in  the 
first  or  second  degree,  or  manslaughter  in  one  of  the  four 
degrees,  determinable  by  the  intention  and  circumstances 
of  its  perpetration.  Under  the  statute,  it  is  obvious  that  mere 
proof  that  one  has  been  deprived  of  life  by  the  act  of  an- 
other, utterly  fails  to  show  the  class  of  the  homicide  under 
the  statute. 

Section  3  of  title  2  of  the  statute  declares  in  what  cases 
the  homicide,  when  perpetrated  by  an  individual,  shall  be 
justifiable.  Section  2  of  title  1  as  amended  by  the  act  of 
1862,  provides  that  such  killing,  unless  it  be  manslaughter, 
excusable  or  justifiable  homicide,  shall  be  murder  in  the 
first  degree  in  the  following  cases:  First  When  perpe- 
trated from  a  premeditated  design  to  effect  the  death  of  the 
person  killed  or  of  any  human  being.  It  was  under  this 
provision  that  the  prosecution  sought  to  convict  the  prisoner. 
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To  justify  such  conviction  it  was  necessary  for  the  prosecu- 
tion to  prove  all  the  facts  bringing  the  case  of  the  prisoner 
within  it.  Mere  proof  of  tiie  killing  did  not,  as  a  l^al  im- 
plication, show  this.  It  might  still  be  murder  in  the  second 
degree,  manslaughter  in  some  degree,  or  justifiable  or  excusa- 
ble homicide,  consistent  with  such  proof. 

It  was  error  to  instruct  the  jury  that  the  law  implied  all 
these  facts  from  the  proof  of  the  killing.  The  correctness  of 
this  has  rarely  been  questioned  since  thQ  enactment  of  the 
statute.  Hence  there  has  been  but  little  said  by  the  courts 
upon  the  question,  but  what  has  been  said  sustains  it. 
{People  V.  Clark,  7  N.  Y.,  393;  Fitzgerrold  v.  People,  37 
id.,  418  ;  People  v.  White,  24  Wend.,  520  ;  Wilson  v.  People^ 
4  Parker,  619.) 

The  General  Term  was  correct  in  the  conclusion  that  this 
part  of  the  charge  was  erroneous,  and  in  the  further  ccmclu- 
sion  that  to  obviate  the  error  it  was  for  the  people  to  show 
that  the  prisoner  was  not  prejudiced  by  such  error.  {Greene 
V.  White,  37  N.  Y.,  405;  Clarke  v.  Butcher,  9  Cow.,  674; 
People  V.  Wiley,  3  Hill,  194.)  We  have  examined  the  entire 
charge  to  determine  whether  it  does  so  show.  We  find 
that  the  judge  cdirectly  charged  the  jury  as  to  the  facts 
necessary  to  constitute  the  crime  of  murder  in  the  first  de- 
gree, and  further,  that  he  correctly  instructed  them  that  the 
people  must  prove  all  these  facts  to  authorize  the  jury  to 
render  a  verdict  convicting  him  of  that  crime.  But  how 
does  this  cure  the  error  of  the  instruction  that  the  law  im- 
plied all  the  necessary  additional  facts  from  the  proof  of  the 
killing  1  It  was  in  effect,  instructing  the  jury  that  although 
the  people  must  prove  all  these  facts,  yet  that  they  had  done 
so  by  proving  the  killing,  and  by  that  the  case  of  the  prose- 
cution was  fully  and  entirely  made  out,  and  that  this  proof 
made  it  the  duty  of  the  prisoner  to  satisfy  them  that  it  was 
not  murder  which  the  law  would  imply  from  that  proof ; 
thus  in  effect  instructing  the  jury  that  the  proof  of  the  kill- 
ing cast  the  burden  of  proof  upon  the  prisoner  to  show  that 
it  was  not  murder  but  manslaughter,  or  justifiable  homicide. 
No  such  burden  of  proof  was,  by  that,  cast  upon  the  pris- 
oner. {Larrib  v.  C.  and  A,  R.  R.  and  Tr.  Co.,  46  N.  Y., 
271.) 

The  further  instruction  to  the  jury,  to  the  effect  that  the 
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law  required  no  particular  length  of  time  between  forming 
the  design  to  kill  and  the  act  by  which  the  death  wa» 
effected,  had  no  relation  to  or  bearing  upon  the  point  in 
question ;  the  jury  may,  as  matter  of  fact,  find  the  design 
to  kill  from  the  act  by  which  death  was  effected ;  and  all 
facts,  except  that  of  the  killing  itself,  required  to  constitute 
murder  in  the  first  degree,  by  proof  of  circumstances  which 
convince  them  of  the  truth  of  such  facts.  They  are  to  pass 
upon  the  whole  case,  inferring  facts  from  the  proof  of  other 
facts  which  convince  their  judgment  of  the  truth  of  the  facts 
inferred,  bearing  in  mind  that  jthe  burden  of  proof  is  upon 
the  prosecution  as  to  all  the  facts  necessary  to  constitute 
guilt,  during  the  entire  trial,  and  that  their  verdict  should 
be  the  conscientious  expresefioh  of  their  convictions  derived 
from  all  the  ev^ence. 

It  is  unnecessary  to  pass  upon  any  of  the  questions  arising 
upon  the  offer  of  the  plaintiff  in  error  to  assign  error  in  fact 
upon  the  judgment.  Ad  to  these  we  will  simply  remark 
that  we  think  they  were  properly  disposed  of  upon  the  mo- 
tion for  a  new  trial. 

But  for  errors  in  rejecting  competent  evidence  offered  by 
the  prisoner  and  in  receiving  incompetent  evidence  against 
him,  and  in  the  part  of  the  charge  excepted  to,  the  judg- 
ment must  be  rev^rsed  and  a  new  trial  ordered. 


Rapallo,  J.  lam  satisfied,  that  the  conviction  in  thi» 
case  cannot  be  sustained  without  the  violation  of  settled 
principles  of  law,  and  it  necessarily  follows  that  I  must 
vote  for  a  reversal.  While ,  concurring  in  the  reasons 
assigned  by  my  learned  associate  for  coming  to  the  same 
conclusion,  I  will  briefiy  state  the  considerations  which  to  me 
seem  controlling,  independently  of  numerous  other  points 
which  have  been  discussed. 

It  is  a  cardinal  rule  in  criminal  prosecufions  that  the  bur- 
den of  proof  rests  upon  the  prosecutor ;  and  that  if  upon 
the  whole  evidence,  including  that  of  the  defence  as  well  as 
of  the  prosecution,  the  jury  entertain  a  reasonable  doubt  of 
the  guilt  of  the  accused,  he  is  entitled  to  the  benefit  of  that 
doubt.  The  jury  must  be  satisfied  on  the  whole  evidence  of 
the  guilt  of  the  accused ;  and  it  is  clear  error  to  charge^ 
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them,  when  the  prosecution  has  made  out  a  privia  facie 
-case  and  evidence  has  been  introduced  tending  to  show  a 
defence,  that  they  must  convict  unless  they  are  satisfied  of 
the  truth  of  the  defence.  Such  a  charge  throws  the  burden 
of  proof  upon  the  prisoner  and  subjects  him  to  a  convic- 
tion, though  the  evidence  on  his  part  may  have  created  a 
reasonable  doubt  in  the  minds  of  the  jury  as  to  his  guilt. 
Instead  of  leaving  it  to  them  to  determine  upon  the  whole 
evidence  whether  his  guilt  is  established  beyond  a  reason- 
able doubt  it  constrains  them  to  convict,  unless  they  are 
fully  satisfied  that  he  has  proved  his  innocence. 

The  charge  in  this  case  was  in  my  judgment  calculated  to 
•convey  to  the  jury  that  erroneous  rule  for  their  guidance. 
They  were  virtually  instructed  that,  the  killing  being  con- 
-ceded,  they  should  convict  of  the  crime  of*  murder,  unless 
the  proofs  adduced  by  the  prisoner  satisfied  them  that  the  cir- 
cumstances under  which  the  killing  took  place  were  such  as 
to  justify  his  act  or  reduce  the  grade  of  his  offence.  Though 
upon  the  whole  evidence  they  might  be  in  doubt  as  to  what 
the  circumstances  really  were,  the  killing  being  conceded 
this  charge  indicated  that  it  was  their  duty  to  convict. 

The  language  of  the  charge  to  which  exception  was  taken 
is  as  follows :  ''The  fact  of  killing  in  this  case  being  sub- 
stantially conceded,  it  becomes  the  duty  of  the  prisoner  here 
to  satiny  you  that  it  was  not  murder^  which  the  law  would 
imply  from  the  fact  of  the  killing  under  the  circumstances, 
in  the  absence  of  explanation  that  it  was  manslaughter  in 
•  the  third  degree  or  justifiable  homicide ;  because,  as  I  have 
6aid,  the  fact  of  killing  being  conceded,  the  law  implying 
malice  from  the  circumstances  of  the  case,  the  prosecution^s 
case  is  fully  and  entirely  made  out ;  and  therefore  you  can 
have  no  reasonable  doubt  as  to  that  unless  the  prisoner  shall 
give  evidence  sufficient  to  satisfy  you  that  it  -^^i^justiflxible 
under  the  circumstances  of  the  case/' 

Argument  seems  unnecessary  to  demonstrate  the  error  of 
this  charge.  It  was  a  necessary  part  of  the. case  of  the  pros- 
ecution to  establish  that  the  homicide  was  perpetrated  with 
a  premeditated  design  to  effect  the  death  of  the  person 
killed ;  yet  the  court,  assuming  to  determine  what  the  cir- 
•cumstances  of  the  killing  were,  solemnly  instructed  the  Jury 
that  the  fact  of  killing  being  conceded,*  the  law  implied 
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I  malice  from  the  circumstances  of  the  case,  and  that  the  case 

*  on  the  part  of  the  prosecution  was  fully  made  out,  and  that 

f  the  jliry  could  have  no  reasonable  doubt  as  to  that  unless 

the  evidence  on  the  part  of  the  prisoner  satisfied  them  that 
j  the  killing  was  justifiable.     The  Supreme  Court,  in  sustain- 

ing the  judgment  of  the  Court  of  Oyer  and  Terminer,  do  not 
attempt  to  defend  the  legality  of  this  charge.  On  the  con- 
trary, the  very  able  opinion  of  Fancher,  J.,  conclusively 
demonstrates  upon  authority  that  it  is  at  variance  with  nu- 
merous adjudications  and  the  settled  law  upon  the  subject. 
But  it  is  claimed  that  the  error  may  be  overlooked  on  the 
ground  that  the  prisoner  was  not  prejudiced  thereby,  and 
cases  are  cited  which  decide  that  where  it  appears  to  the  ap- 
pellate court  that  error  has  been  committed,  yet  that  the 
€rror  could  not  possibly  have  prejudiced  the  party  complain- 
ing, it  will  not  be  made  a  ground  of  reversal  either  in  civil 
or  criminal  cases. 

Id  all  these  cases  it  will  be  found  that  the  court  has  been 
exceedingly  careful  so  to  limit  this  rule  as  to  render  it  ap- 
plicable only  where  by  no  possibility  could  the  error  have 
produced  injury,  and  even  this  was  an  innovation  upon  an- 
cient rules,  under  which  it  was  a  matter  of  course  to  reverse 
when  error  appeared,  without  inquiring  into  its  materiality. 
That  so  vital  an  error  as  one  which  should  or  might  mis- 
lead thfi  jury  on  the  question  as  to  the  party  on  whom  the 
burden  of  proof  rested,  could  come  within  the  category  of 
those  which  could  not  possibly  prejudice  the  determination 
of  the  case,  is  utterly  inadmissible.  Nothing  short  of  an 
unequivocal  retraction  of  that  portion  of  the  charge  could 
have  removed  from  the  minds  of  the  jury  the  impression 
which  it  was  calculated  to  produce.  It  was  the  concluding 
portion  of  the  charge,  and  afforded  the  jury  a  simple  rule 
for  their  guidance  in  their  consultation.  The  fact  of  killing 
was  as  they  were  told,  conceded.  They  were  further  told 
that  it  was  the  duty  of  the  prisoner  to  satisfy  them  that  this 
killing  was  not  murder.  That  the  law  implying  malice  from 
the  circumstances  of  the  case,  the  prosecution's  case  was 
fully  and  entirely  made  out,  and  therefore  they  could  have 
no  reasonable  doubt  as  to  that,  unless  the  evidence  on  the 
part  of  the  prisoner  satisfied  them  that  it  was  justifiable  un- 
der the  circumstances.     Their  inquiry  was  thus  reduced  to 
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whether  they  were  satisfied  of  the  truth  of  the  allegations 
on  the  part  of  the  defence.  If  they  were  in  doubt  whether 
these  were  true  or  not,  they  were  bound  to  convict. 

It  seems  to  have  struck  the  mind  of  the  learned  judge  at 
the  time,  that  the  rule  thus  laid  down  by  him  encroached 
somewhat  upon  the  principle  that  the  prisoner  was  entitled 
to  the  benefit  of  a  reasonable  doubt,  and  he  immediately 
followed  by  stating  that,  ordinarily,  juries  should  give  the 
prisoner  the  benefit  of  any  doubt  that  may  exist  in  the  case, 
and  that  he  did  not  know  that  even  this  was  an  exception 
to  that  rule,  and  he  proceeded  to  instruct  them  generally 
upon  the  subjects  of  reasonable  doubts. 

It  is  impossible  that  we  should  know  whether  these  in- 
structions effectually  eradicated  from  the  minds  of  the  jury 
the  erroneous  impression  calculated  to  be  produced  by  the 
previous  portion  of  the  charge,  and  we  cannot,  therefore, 
pronounce,  as  a  conclusion  of  law,  that  it  had  no  influence 
upon  the  verdict. 

Whether  under  a  proper  charge  the  jury  would  have  come 
to  the  same  result  it  is  not  within  our  province  to  decide. 
The  determination  of  the  facts  rests  wholly  with  the  jury. 
It  is  for  the  court  to  instruct  them  as  to  the  law,  and  these 
instructions  they  are  bound  to  follow.  If  materially  erro- 
neous it  is  the  imperative  duty  of  the  appellate  tribunal  to 
grant  a  new  trial. 

All  concur. 

Chitrch,  Gh.  J.,  and  Allen,  J.,  expressing  no  opinion 
as  to  the  constitutionality  of  the  act,  chapter  475,  Laws 
1872. 

Judgment  reversed,  and  new  trial  ordered. 
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The  plaintiff  in  error  was  indicted  for  receiving  twenty-two  bars  of  pig-iron,  the 
property  of  Patrick  Burke  and  others,  knowing  the  same  to  have  been  stolen. 
On  the  trial,  under  objection,  evidence  was  received,  of  the  defendant  having  in  • 
his  possession  iron  railing  belonging^o  the  witness.  The  railing  was  no  part  of 
the  iron  described  in  the  indictment.  The  court  received  this  evidence  as  com- 
petent, upon  the  question  of  scienter. 

Held,  That,  to  warrant  the  introduction  of  such  evidence  there  must  be  such  a  con- 
nection of  circumstances  as  that  a  natural  inference  may  be  drawn,  that  if  the 
prisoner  knew  one  article  was  stolen  he  would  also  be  chargeable  with  the 
knowledge  that  another  was.  The  Briggs  iron  had  no  connection  with  the  pig- 
iron;  it  was  taken  froQi  another  place,  belonged  to  another  person,  was  of  a 
different  character,  and  received  at  another  time,  and,  for  aught  that  appears, 
some  of  it  from  different  persons. 

Heid,  That,  if  a  person  on  trial  for  one  offence  does  call  out  facts,  on  cross-examina- 
tion, without  objection,  tending  to  show  that  he  is  not  guilty  of  another  offence, 
this  does  not  justify  evidence  on  the  part  of  the  prosecution  to  prove  that  he  is 
guilty  of  the  other  offence.  The  accused  can  only  be  tried  for  the  crime 
charged ;  and  this  rule  cannot  be  abrogated  by  evidence  which  may  have  been 
called  out  in  relation  to  another  crime. 

Heldf  That  the  practice  of  calling  out  evidence  for  one  purpose,  apparently  innocent, 
and  using  it  for  another,  which  is  illegal,  is  improper ;  and,  if  it  is  clear  and 
manifest  that  the  avowed  object  is  colorable  merely,  its  admission  is  error. 

J.  O.  Cockrane^  for  the  prisoner. 
A.  McDonald^  for  the  people. 

Allen,  J.  The  only  point  I  deem  necessary  to  consider 
is  relating  to  the  competency  of  the  evidence  of  Briggs  as  to 
the  iron  railing.  From  the  manner  in  which  the  facts  are 
Btated  in  the  bill  of  exceptions,  it  is  not  very  clear  for  what 
purpose  this  evidence  was  received. 

The  prisoner  was  indicted  for  receiving  twenty-two  bars  of 
pig-iron,  knowing  them  to  have  been  stolen ;  and  it  is 
claimed  by  the  counsel  for  the  prisoner  that  the  evidence 
given  of  receiving  the  iron  railing  was  incompetent,  as  evi- 
dence, either  to  show  the  saienier,  or  for  any  other  purpose, 
upon  the  charge  in  the  indictment. 
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The  counsel  for  the  people  insists,  in  the  first  place,  that 
the  evidence  was  n6t  offered  or  received  for  the  purpose  of 
proving  guilty  knowledge,  but  for  other  purposes;  and  in 
the  next  place,  that  it  was  competent  for  that  purpose.  It 
is  necessary  to  refer  to  the  record  for  what  took  place  upon 
the  subject.  In  the  first  place,  the  witness,  Briggs,  stated 
that  he  manufactured  a  railing  for  Vincent  street  bridge  the 
winter  before,  and  that  he  had  a  conversation  with  the  de- 
fendant about  the  first  of  February.  The  defendant's  coun- 
•sel  objected  to  the  conversation,  and  the  district  attorney 
stated  the  object  to  be  to  show*defendant's  business  and  his 
purchasing  iron.  The  prisoner's  counsel  renewed  the  objec- 
tion upon  the  ground  that  it  referred  to  other  iron  than  that 
charged  in  the  indictment.  The  court  remarked  that  it 
might  be  admissible  to  show  guilty  knowledge.  The  dis- 
trict attorney  then  stated  that  he  expected  to  show  that  the 
defendant  admitted  that  he  knew  the  soifrce  of  the  iron  he 
bought,  l)ut  did  not  limit  it  to  the  iron  in  the  indictment ; 
and  the  court  said,  under  that  view,  the  evidence  was  ad- 
missible. Up  to  this  time  it  did  not  expressly  appear  that 
Briggs  had  lost  any  iron,  or  that  defendant  bad  received  any 
of  his  iron ;  and  yet,  from  the  objection  and  ruling  it  may 
be  inferred  that  the  court  intended  to  admit  the  conversa- 
tions as  to  other  iron  than  that  charged  in  the  indictment. 
Taken  together  I  do  not  see  how  any  other  construction  can 
be  given  to  it.  The  witness  then  detailed  another  conversa- 
tion which  he  had  with  the  prisoner  about  the  iron  in  ques- 
tion, in  March,  after  which  he  returned  to  the  conversation 
first  spoken  of,  about  the  first  of  February,  and  was  per- 
mitted to  give  it,  under  objection.  Upon  the  cross  examina- 
tion of  this  witness  as  to  these  two  conversations,  he  stated 
that  the  first  one  was  about  some  railing  he  had  lost  and 
found  in  the  prisoner's  building,  and  stated  the  circam- 
stances  under  which  he  had  found  it,  and  what  the  prisoner 
said.  The  district  attorney  then  asked  the  witness  to  de- 
scribe the  pieces  of  iron  railing.  This  was  objected  to,  and 
the  district  attorney  stated  that  he  had  only  asked  the  ques- 
tion to  show  that  it  was  not  a  part  of  the  iron  in  question. 
The  court  said  he  would  admit  it  for  that  purpose,  and  the 
prisoner  excepted.  The  witness  described  the  railing  and 
number  of  pieces  taken.    During  the  trial  the  prisoner  called 
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a  witness  who  was  present  when  some  of  the  Briggs  iron 
was  brought  in  by  the  boys,  and  received  by  the  prisoner, 
and  gave  evidence  of  facts  tending  to  exculpate  hira  from 
the  charge  of  guilty  knowledge  in  receiving  that  iron, 
although  not  conclusive.  The  facts  stated  by  this  witness 
were  admitted  to  be  true  by  the  district  attorney.  The 
prosecution  then  called  one  Williams,  who  was  allowed  to 
.testify,  under  objection,  that  he  saw  boys  bring  a  piece  of 
the  railing  at  another  time,  in  the  evening,  to  the  prisoner's 
store,  when  the  latter  was  absent,  which  was  afterward 
taken  by  Briggs.  The  court  in  its  first  ruling  decided  to 
admit  a  conversation  as  to  other  iron  than  that  charged  in 
the  indictment,  although  the  witness,  in  giving  the  conver- 
sation upon  the  direct  examination,  did  not  state  any  facts 
about  losing  a  railing  or  finding  it  in  the  prisoner's  store. 
On  cross-examination  he  stated  the  facts  about  the  railing 
in  connection  with  the  conversation,  and  the  court  permitted 
the  district  attorney  to  give  evidence  of  circumstances  tend- 
ing  to  criminate  the  prisoner  as  to  that  iron,  but  ostensibly 
to  distinguish  it  from  the  iron  specified  in  the  indictment. 

It  is  claimed  that  this  evidence  was  competent  for  that 
purpose,  and  also  because  the  facts  as  to  the  loss  of  the  rail- 
ing, and  finding  it,  had  come  out  on  cross-examination.  It 
was  entirely  unnecessary  for  the  purpose  of  distinguishing 
it  from  the  iron  in  the  indictment.  That  was  pig-iron,  in 
bars,  claimed  to  belong  to  Burke  &  Co.  The  witness, 
Briggs,  had  twice  stated  that  the  conversation  about  the  first 
of  February  related  to  a  different  matter,  had  spoken  of  the 
railing  as  part  of  that  which  he  had  manufactured  for  the 
"Vincent  street  bridge,  and  had  distinctly  kept  the  two  things 
separate.  There  was  no  claim  or  pretence  that  the  railing 
was  a  part  of  the  iron  described  in-  the  indictment,  and  the 
description  itself  conclusively  established  that  it  could  not 
be  the  same.  It  was  therefore  entirely  unnecessary  and 
useless  to  admit  the  evidence  for  that  purpose.  If  there  had 
been  an  excuse  for  showing  the  fact,  the  general  question 
whether  it  was  the  same  iron  would  have  been  the  most  ap- 
propriate way.  The  practice  of  calling  out  evidence  for  one 
purpose,  apparently  innocent  and  using  it  for  another,  which 
is  illegal,  is  improper ;  and,  if  it  is  clear  and  manifest  that 
the,  avowed  object  is  colorable  merely,  its  admission  is  error. 


576  Cowen's  Criminal  Reports. 

It  was  idle  and  frivolous  to  put  in  this  evidence  for  the  pur- 
pose avowed,  while  its  inference  could  not  be  otherwise  than 
damagifag  to  the  prisoner.  Indicted  for  receiving  twenty- 
two  bars  of  pig-iron,  the  facts  proved,  under  the  pretence  of 
distinguishing  between  that  and  manufactured  iron  railing, 
tended  very  strongly  to  prove  the  prisoner  guilty  of  a  diflPer- 
ent  crime  {rom  that  charged. 

This  railing  was  manufactured  and  stored  near  the  pris- 
oner's place  of  business,  where  he  had  daily  opportunity  of 
seeing  it,  and  its  shape,  dimensions  and  character  were  far 
more  indicative  that  it  had  been  stolen  than  a  bar  of  pig- 
iron,  which  might  be  picked  up  in  the  canal  or  elsewhere. 
It  was  improper,  under  the  circumstances,  to  receive  it  for 
the  avowed  purpose  for  which  it  was  received ;  but  if  it  was 
competent  for  any  other  purpose,  the  exception  is  not  ten- 
able. It  is  said  that  it  was  competent,  because  the  prisoner 
had  gone  into  the  subject  in  cross-examination.  I  infer  that 
the  facts  which  came  out  were  elicited  by  a  legitimate  cross- 
examination  as  to  the  conversations  called  out  on  the  direct 
examination.  The  witness  merely  stated  the  fact  that  he 
lost  the  railing,  and  where  he  found  it,  and  what  Coleman 
said  at  the  time,  or  soon  after ;  which  was  the  same  conver- 
sation spoken  of  by  him  on  his  direct  examination.  If  this 
was  so,  it  furnished  no  ground  for  the  prosecution  to  take 
up  the  prisoner's  connection  with  the  railing  as  a  substan- 
tive accusation  against  him,  or  to  prove  facts  tending  in  that 
direction.  It  was  not  claimed  that  the  district  attorney  was 
entitled  to  this  evidence  because  it  had  been  gone  into  by 
the  prisoner,  which  would  have  been  more  plausible,  if  true, 
than  the  claim  that  was  made  for  its  introduction.  It  is 
said  that  the  facts  drawn  out  on  cross-examination  were  of 
an  exculpatory  character  as  to  the  railing,  and  this  gave  the 
prosecution  the  right  to  give  evidence  to  criminate  him.  I 
cannot  assent  to  this  proposition.  If  a  prisoner  upon  trial 
for  one  offence,  does  call  out  facts,  on  cross-examination, 
without  objection,  tending  to  show  that  he  is  not  guilty  of 
another  offence,  this  does  not  justify  evidence  on  the  part 
of  the  prosecution  to  prove  that  he  is  guilty  of  the  other 
offence.  The  accused  can  only  be  tried  for  the  crime 
charged;  and  this  rule  cannot  be  abrogated  by  evidence 
which  may  have  been  called  out  in  relation  to  another  crime. 
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If  a  person  on  trial  for  stealing  a  horse  gives  evidence,  with- 
out objection,  that  he  did  not  on  some  other  occasion  steal 
other  property,  it  would  not  .be  competent  for  the  pros- 
ecution to  introduce  evidence  that  he  was  in  fact  guilty 
of  the  other  crime ;  and  especially  not,  if  the  evidence  as  to 
the  other  property  came  out  incidentally  upon  cross-exam* 
illation.  A  party  does  not  acquire  the  right  to  give  imma- 
teriitl  evidence  because  his  adversary  has  done  the  same 
thing.  The  rule  involved  would  apply  when  a  party  had 
given  secondary  evidence  of  a  material  fact,  but  does  not 
unless  the  evidence  itself  is  material.  Otherwise,  the  parties 
could  make  every  trial  interminable,  by  litigating  collat- 
eral questions. 

But  neither  of  these  grounds  were  urged  for  the  introduc- 
tion of  the  evidence  of  Williams  as  to  the  Briggs  iron  ;  nor 
€ould  it  be  received  upon  either  ground.  It  had  been  fully 
described  before,  and  this  was  evidence  in  reply  to  the  ex- 
culpatory evidence  which  had  been  given  by  the  prisoner 
as  to  that  iron.  It  was  received  under  a  general  objection, 
for  no  specified  purpose,  and  it  must  be  assumed  that  it  was 
received  as  competent  upon  the  main  issue,  and  this^s  con- 
firmed by  the  first  ruling  made,  that  such  evidence  was  com- 
petent to  prove  guilty  knowledge.  It  is  said  that  this 
evidence  did  not  injure  the  prisoner.  To  obviate  an  excep- 
tion upon  this  ground  it  must  appear  clearly  that  the  evi- 
dence could  not  have  been  injurious.  The  receiving  of  tHis 
iron  by  the  prisoner  had  been  fully  litigated  upon  both 
sides.  Both  the  prosecution  and  defence  had  put  in  evi- 
dence in  relation  to  it ;  the  former  to  show  that  the  prisoner 
knew  that  it  was  stolen,  the  latter  to  disprove  his  guilty 
knowledge  by  proving  the  circumstances  under  which  some 
of  it  was  received.  This  evidence  was  given  in  reply,  and  it 
tended  to  strengthen  the  accusation  against  the  prisoner  in 
respect  to  this  iron. 

The  circumstance  that  boys  brought  pieces  of  iron  railing 
to  the  prisoner's  store  in  the  evening,  although  in  his  ab- 
sence, which  had  been  stolen  from  Briggs,  which  were  after- 
ward found  in  the  prisoner's  possession  and  taken  by  Briggs 
from  there,  was  a  circumstance  of  suspicion  as  evidence  of 
criminal  complicity  against  him.     The  witness  could  not 
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Bwear  that  these  boys  were  the  same  as  those  who  delivered 
the  other  pieces  to  the  prisoner,  and  the  explanatory  evi- 
dence as  to  them  would  not  apply.  At  all  events,  we  can- 
not say  that  this  evidence  did  not  injure  the  accused. 

We  think  that  this  evidence  was  regarded  by  the  court  as 
competent  upon  the  question  of  sciente?'/  and  all  the  evi- 
dence as  to  the  Briggs  iron  must  be  justified,  if  at  all,  on 
this  ground.  The  general  rule  is  against  receiving  evidence 
of  another  offence.  A  person  cannot  be  convicted  of  one 
offence  upon  proof  that  he  committed  another,  however  per- 
suasive in  a  moral  point  of  view  such  evidence  may  be.  It 
would  be  easier  to  believe  a  person  guilty  of  one  crime  if  it 
was  known  that  he  committed  another  of  a  similar  charac- 
ter, or,  indeed,  of  any  charcter  ;  but  the  injustice  of  such  a 
rule  in  courts  of  justice  is  apparent.  It  would  lead  to  con- 
victions, upon  the  particular  charge  made  by  proof  of  other 
acts  in  no  way  connected  with  it,  and  to  uniting  evidence  of 
several  offences  to  produce  conviction  for  a  single  one. 
There  are,  however,  some  exceptions  to  this  rule  when  guilty 
knowledge  is  an  ingredient  of  the  crime  ;  and  the  question 
is,  whet;her  this  evidence  falls  within  any  recognized  excep- 
tion. King  v.  Dunn  &  Smithy  1  M.  C.  C,  146,  is  a  leading 
authority  upon  the  subject.  One  of  the  prisoners  stole  a 
large  number  of  articles  of  property  from  the  prosecutors, 
and  delivered  them  to  the  other,  some  of  which  the  latter 
stin  retained  in  her  possession,  and  some  she  had  pawned 
at  different  places,  and  the  prosecution  having  elected  to 
proceed  for  receiving  two  specified  articles,  the  court  held 
that  the  receipt  of  other  articles  prior  to  the  receipt  of  those 
might  be  shown.  The  report  says:  "As  all  the  property 
had  been  stolen  from  .the  same  persons  and  had  all  been 
brought  to  her  by  the  prisoner,  Dunn,  the  learned  judge 
thought  it  was  admissible  and  proper  to  be  left  to  the  jury 
as  an  ingredient  to  make  out  the  guilty  knowledge.^'  In 
Hex  V.  DaviSy  0.  C.  &  P.,  341,  the  same  facts  existed ;  the 
articles  were  all  stolen  from  the  same  person  and  delivered 
to  the  receiver  by  the  same  thief,  though  ^t  different  times, 
and  the  same  ruling  was  made.  It  is  unnecessary  to  say 
that  all  these  qualifications  must  exist ;  but  to  warrant  tlie 
introduction  of  such  evidence  there  must  be  such  a  connec- 
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tion  of  circumstances  as  that  a  natural  inference  may  be 
drawn,  that  if  the  prisoner  knew  one  article  was  stolen  he 
would  also  be  chargeable  with  knowledge  that  another  was. 
In  this  case  it  appeared,  by  the  testimony  on  the  part  of  the 
prosecution,  that  boys  were  in  the  habit  of  picking  up  iron 
from  the  canal  and  other  places,  both  pig  and  scrap  iron, 
and  that  it  was  customary  for  other  men  engaged  in  the  iron 
business  to  purchase  it :  and  it  was  not  claimed  that  all  the 
iron  purchased  by  the  prisoner  of  the  boys  was  stolen ;  nor 
does  it  appear  that  all  the  pieces  of  the  Briggs  iron  were  re- 
ceived from  the  same  persons  fjfom  whom  this  pig-iron  was 
received,  especially  as  to  the  last  piece  brought  in  the  even- 
ing. The  Briggs  iron  had  no  connection  with  the  pig-iron ; 
it  was  taken  from  another  place,  belonged  to  another  per- 
son, was  of  a  different  character,  and  received  at  another 
time,  and,  for -aught  that  appears,  some  of  it  from  different 
persons.  Assuming,  therefore,  that  the  prisoner  received 
the  Briggs  iron  and  was  chargeable  with  knowledge  that  it 
bad  been  stolen,  would  that  circumstance  logically  or  le- 
gally charge  him,  or  tend  to  charge  him,  with  knowledge 
that  the  pig-iron  was  also  stolen  ?  We  think  it  would  be 
carrying  the  exception  too  far,  and  beyond  the  authorities  to 
BO  hold,  and  would  be  a  dangerous  innovation  upon  the  gen- 
eral rule.  Jlvery  case  must  depend  upon  its  own  circum- 
stances ;  but  where  it  appears  that  a  person  is  in  the  habit 
of  buying  different  kinds  of  iron,  some  of  it  legitimately  and 
honestly,  the  wrongful  act  in  receiving  one  article  is  not 
competent  to  prove  a  criminal  intent  in  receiving  another, 
differing  in  time,  kind  of  property,  the  person  from  whom 
stolen  and  the  person  from  whom  received. 

Although  there  was  other  evidence  of  guilty  knowledge, 
we  have  no  means  of  determining  that  it  would  have  been 
deemed  sufficient  by  the  jury  without  this,  and  prisoner 
must,  therefore,  have  a  new  trial. 

Judgment  reversed,  and  new  trial  ordered. 

Church,  Ch.  J.,  Andrews  and  Rapallo,  JJ.,  concur ; 
Grover  and  Folger,  JJ.,  dissent,  upon  the  ground  that 
the  admission  of  the  evidence  as  to  the  Briggs  iron  may  be 
justified,  independent  of  its  competency,  upon  the  ground 


580  Cowen's  Crimojal  Repoets. 

for  which  it  was  oflfered,  i.  e.,  to  distinguish  it  from  the  iron 
described  in  the  indictment;  but  they  agree  with  the  opin- 
ion that  such  evidence  was  incompetent  for  the  purpose  of 
showing  guilty  knowledge  as  to  the  iron  set  forth  in  the 
indictment. 

Judgment  reversed. 
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The  accused  was  convicted  of  murder  in  the  first  degree.  The  prisoner  was  confined 
in  the  Auburn  State  prison,  as  a  convict,  and  while  there,  stabbed  Elihu  Moore, 
a  fellow  convict,  with  a  shoe  knife,  inflicting  a  mortal  wound,  of  which  he  died. 
It  is  claimed  by  the  counsel  for  the  prisoner,  that  there  was  no  evidence  of  prt- 
meditated  design  to  kilL  Heldy  That  the  claim  is  not  tenable.  The  evidence 
given  upon  the  trial  was  conflicting  as  to  the  principal  point  litigated,  whether 
the  deceased  had  a  knife  in  his  hand  with  which  he  attempted  first  to  stab  the 
prisoner.  It  was  for  the  jury  to  determine  whether  the  version  given  by  the 
witnesses  for  the  prosecution  or  that  given  by  the  witnesses  for  the  defence  was 
correct.  It  is  sufficient,  under  the  statute  in  force  before  the  act  of  1878,  if  the 
design  to  effect  death  be  formed  at  the  instant  of  striking  the  fatal  blow.  The 
act,  chapter  644  of  the  Laws  of  1878,  changed  the  definition  of  murder,  both  in 
the  first  and  second  degrees,  but  the  homicide  in  question  took  place  a  few  days 
prior  to  the  passage  of  the  act  and  was  not  affected  by  it. 

Heldf  That  this  court  has  no  power  to  reverse  the  judgment  upon  the  ground  tliat 
the  verdict  was  against  the  weight  of  evidence.  A  writ  of  error  in  a  criminal 
case  brings  up  for  review  only  questions  of  law  raised  by  exceptions  properly 
taken  upon  the  trial. 

The  statute  authorizing  convicts  to  be  sworn,  is  as  follows :  "  Such  convict  may  be 
examined  on  such  trial  and  shall  be  considered  a  competent  witness  against 
any  fellow  prisoner,  for  any  offence  actually  committed  whilst  in  prison,  and 
whilst  the  witness  so  offered  shall  have  been  confined  in  the  prison  in  which 
such  offence  shall  have  been  committed." 

Held,  That  this  statute  is  amply  broad  enough  to  permit  convicts  to  testify  to  any 
facts  material  to  the  issue  upon  the  trial  of  any  such  offence,  and  is  not  restricted 
to  the  particular  acts  constituting  the  crime.  No  reason  for  such  restriction  \» 
perceived,  and  the  language  will  not  justify  it. 

It  was  claimed  that  the  trial  court  erred  in  not  allowing  the  accused  to  show  that  he 
had  held  no  communication  in  any  way  with  any  one  in  the  shop  where  he 
worked,  and  where  the  homicide  was  committed,  from  the  day  of  its  occurrence 
The  prosecution  had  introduced  a  letter  written  by  the  prisoner .  directed  to 
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fellow  convict,  but'  which  was  not  delivered,  it  having  been  intercepted,  showing 
an  attempt  on  the  part  of  the  prisoner  to  suborn  witnesses  to  testify  in  his  be- 
half, and  a  keeper  was  allowed  to  testify  that  the  accused  said,  *'  he  had  done 
all  the  communicating  he  wanted  to  *'  and  that  other  communications,  than  by 
writing,  between  the  prisoner  and  other  convicts  were  possible. 

Held,  That  the  refusal  of  the  court,  was  error.  The  prisoner  clearly  had  a  right  to 
answer  the  evidence  tending  to  prove  that  he  had  tampered  with  these  witnesses, 
and  indnced  them  to  testify  falsely  in  his  favor.  He  had  this  right  to  relieve 
himself  from  the  imputation  of  suborning  his  witnesses,  and  to  repel  the  imputa- 
tion attempted  to  be  cast  upon  them,  that  they  had  been  suborned. 

William  B.  MillSy  for  the  prisoner. 
S.  E.  PaynCy  for  the  people. 

Ghuboh,  Ch.  J.  The  prisoner,  a  convict  in  the  State 
prison  at  Aubnrn,  was  indicted,  tried  and  convicted  of  mur- 
der in  the  first  degree,  for  killing  Elihu  Moore,  another  con- 
vict, by  stabbing  him  with  a  sharp  knife.  As  no  opinion 
was  delivered  in  the  Supreme  Court,  we  are  deprived  of  the 
benefit  of  the  views  of  that  court  upon  the  questions  pre- 
sented, except  as  may  be  inferred  from  an  affirmance  of  the 
judgment  and  conviction.  The  points  presented  in  this 
court  will  be  briefly  noticed : 

1.  That  there  was  no  evidence  of  ^premeditated  design  to 
to  kill.  This  point  is  not  tenable.  The  evidence  given 
upon  the  trial  was  conflicting  as  to  the  principal  point  liti- 
gated, whether  the  deceased  had  a  knife  in  his  hand  with 
which  he  attempted  first  to  stab  the  prisoner.  It  was  for 
the  jury  to  determine  whether  the  version  given  by  the  wit- 
nesses for  the  prosecution  or  that  given  by  the  witnesses 
for  the  defence  was  correct. 

If  the  former,  as  we  must  assume  for  the  purposes  of  this 
question,  the  jury  were  justified  in  finding  the  requisite 
premeditation  under  the  construction  of  the  statute  which 
has  been  uniformly  adopted  by  the  courts  since  the  case  of 
People  V.  Enoch  (13  Wend.,  169),  that  it  is  sufficient  if  the  de- 
sign to  effect  death  be  formed  at  the  infant  of  striking  the 
fatal  blow.  (3  Seld.,  385 ;  37  N.  Y.,  418.)  The  act,  chapter 
644  of  the  Laws  of  1873,  changed  the  definition  of  murder^ 
both  in  the  first  and  second  degrees,  but  the  homicide  in 
question  took  place  a  few  days  prior  to  the  passage  of  the  act 
and  was  not  affected  by  it.     (Sec.  3.) 
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2.  This  court  has  no  power  to  reverse  the  judgment  upon 
the  ground  that  the  verdict  was  against  the  weight  of  evi- 
dence. A  writ  of  error  in  a  criminal  case  brings  up  for  re- 
view only  questions  of  law  raised  by  exceptions  properly 
taken  upon  the  trial.     (2  R.  S.,  740;  41  N.  Y.,  1.) 

3.  It  is  objected  that  the  convict  Haley  was  not  a  com- 
petent witness  to  prove  the  letter  alleged  to  have  been  writ- 
ten by  the  prisoner,  or  to  conversations  with  the  prisoner 
subsequent  to  the  commission  of  the  offence.  The  statute 
authorizing  convicts  to  be  sworn,  is  as  follows  : 

^'  Such  convict  may  be  examined  on  such  trial  and  shall  be 
considered  a  competent  witness  against  any  fellow  prisoner, 
for  any  offence  actually  committed  whilst  in  prison,  and 
whilst  the  witness  so  offered  shall  have  been  confined  in  the 
prison  in  which  such  offence  shall  have  been  committed." 

This  statute  is  amply  broad  enough  to  permit  convicts  to 
testify  to  any  facts  material  to  the  issue  upon  the  trial  of 
any  such  offence,  and  is  not  restricted  to  the  particular  acts 
constituting  the  crime.  No  reason  for  such  restriction  is 
perceived,  and  the  language  will  not  justify  it. 

4.  It  is  claimed  that  the  court  erred  in  sustaining  the  ob- 
jection to  the  offer  to  show,  by  the  prisoner,  that  he  had 
held  no  communication  in  any  way  with  any  one  in  the 
collar  shop  where  he  worked,  and  where  the  homicide 
was  committed,  from  the  day  of  its  occurrence.  This 
presents  the  most  serious  question  in  the  case.  The 
prosecution  had  introduced  a  letter  in  evidence,  alleged  to 
have  been  written  by  the  prisoner  to  a  fellow  convict,  but 
which  was  never  delivered,  the  same  having  been  intercepted 
and  retained  by  the  agent  of  the  prison,  which,  if  genuine, 
tended  to  show  an  attempt  on  the  part  of  the  prisoner  to 
suborn  witnesses  to  testify  upon  the  trial  in  his  behalf.  The 
keeper,  Thomas,  was  tljen  called  by  the  prosecution,  and 
testified  to  a  conversation  with  the  prisoner,  in  which  the 
latter  requested  to  be  removed  to  another  part  of  the  prison, 
which  was  refused  Jby  the  keeper,  on  the  ground  that  they 
wished  to  prevent  any  communication  between  him  and  the 
other  convicts,  and  the  prisoner  said,  ''  he  had  done  all  the 
communicating  he  wanted  to."  This  witness  also  gave  evi- 
dence from  which  it  might  be  inferred  that  other  commani- 
cations  than  by  writing  between  the  prisoner  and  other 


DoNOHUE  V.  The  People.  583 

convicts  were  possible.  The  prisoner's  counsel  questioned 
the  witness  directly  on  this  point : 

Q.  "Do  you  want  to  give  the  jury  the  idea  that  there  was 
any  opportunity  of  his  communicating  with  persons  out- 
side?" 

A.  '^  It  is  possible  he  may  have  communicated,  but  it  was 
our  intention  to  prevent  it." 

Q.  '*  Were  there  any  convicts  at  work  in  the  collar  shop 
who  had  any  occasion  to  go  to  the  south-west  corner  of  that 
wing  J" 

A.  "  Not  regularly  ;  they  could  have  got  there." 

The  admission  was  not  confined  to  the  letter  produced, 
nor  to  written  communications,  but  might  be  claimed  to 
embrace  verbal  communications.  The  evidence  of  Thomas 
showed  verbal  intercourse  practicable,  and  the  letter  tended 
to  show  that  the  object  of  the  prisoner  was  to  manufacture 
testimony.  About  an  equal  number  of  conviqts  were  sworn 
on  each  side,  those  for  the  prosecution  giving  evidence 
which,  if  true,  as  we  have  seen  justified  the  verdict ;  those 
for  the  prisoner  giving  evidence,  which,  if  true,  tended  to 
establish  the  defence  of  justifiable  homicide,  or  at  least  an 
offence  considerably  below  murder  in  the  first  degree.  All 
these  witnesses  were  tainted  with  crime.  They  were  made 
competent  by  statute  from  the  necessity  of  the  case.  The 
jury  were  permitted  to  hear  and  consider  their  evidence  and 
give  it  such  weight  as  they  thought  it  deserved,  but  would 
naturally  and  properly  scrutinize  it  with  care,  and  with  a 
degree  of  suspicion  not  exercised  toward  ordinary  witnesses. 
The  prisoner  clearly  had  a  right  to  answer  the  evidence  tend- 
ing to  prove  that  he  had  tampered  with  these  witnesses,  and 
induced  them  to  testify  falsely  in  his  favor.  He  had  this 
right  in  the  first  place,  to  relieve  himself  from  the  imputa- 
tion of  suborning  his  witnesses  (2  Phill.  on  Evidence,  972), 
and  in  the  next  place,  to  repel,  if  he  could,  the  imputation 
attempted  to  be  cast  upon  them,  that  they  had  been  sub- 
orned. The  intercepted  letter  could  not  have  been  effective. 
He  was  permitted  to  testify  as  to  writing  letters,  but  was  re- 
fused the  offer  to  testify  that  he  had  had  no  other  communica- 
tion, thus  leaving  the  jury  to  infer  that  such  other  communi- 
cations had  taken  place,  and  for  the  improper  purpose  of 
manipulating  evidence.    I  am  unable  to  conceive  a  reason 
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to  justify  this  refusal.  If  the  prisoner  had  satisfied  the 
jury  that  no  communication  had  in  fact  taken  place,  it 
would  have  relieved  him,  and  the  witnesses  called  by  him, 
from  the  criminal  imputation  which  the  evidence,  on  the 
part  of  the  prosecution,  was  calculated  if  not  designed  to  es- 
tablish, and  would  have  tended^ to  strengthen  their  credi- 
bility. The  evidence  offered  was  of  the  same  character,  and 
competent  upon  the  same  ground  as  the  evidence  received 
as  to  writing  letters.  It  should  have  been  received.  We 
have  no  legal  means  of  determining  what  effect  the  evidence 
would  have  had  if  received.  It  was  material  and  compe- 
tent, and  it  was  therefore  error  to  reject  it. 

It  was  suggested  upon  the  argument,  that  this  exception 
was  obviated  by  the  fact  that  the  question  when  first  put 
was  answered.  The  record  shows  that  the  question  was  put, 
and  the  answer  *'No,  Sir,"  given,  and  immediately  after  an 
objection  was  interposed  and  sustained.  The  counsel  for 
the  defence  then  made  the  distinct  offer  before  stated,  which 
was  objected  to,  the  objection  sustained  and  an  exception 
taken.  This  exception  was  not  obviated  by  the  answer  to 
the  first  question.  The  decision  of  the  court  at  that  time 
sustaining  the  objection,  and  the  distinct  ruling  rejecting  the 
offer  was  specific  that  the  evidence  was  incompetent,  and  the 
jury  must  have  so  understood  it.  Besides,  the  defence  was 
not  restricted  to  a  simple  negative,  but  had  a  right  to  prove, 
in  addition,  any  facts  pertinent  to  the  question.  The  pris- 
oner was  legally  entitled  to  the  evidence  offered,  and  there  is 
no  alternative  but  to  grant  a  new  trial. 

All  concur. 

Judgment  reversed. 
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COUET  OF  APPEAIS. 

Nbw  Tobk,  1874. 


Eggler  V.  The  People. 

The  prisoner  was  convicted  of  murder  in  the  first  degree.  Five  wounds  were  found 
upon  the  body  of  the  deceased,  one  in  the  left  breast  penetrating  the  heart.  On 
the  trial  a  surgeon  who  was  present  at  the  pont-mortem  examination  of  the  body, 
was  permitted,  under  objection,  to  testify  that,  in  his  opinion,  the  wound  in  the 
heart,  was  the  cause  of  death.     Held,  no  error. 

Questions  were  asked  tending  to  show  particular  instances  of  exhibitions  of  temper, 
I  and  excluded,  under  objection. 

Held,  That  the  questions  were  not  competent. 

I  Held,  That  as  the  court  corrected  the  misdirection  claimed  to  have  been  given,  and 

the  rale,- as  claimed  by  the  prisoner's  counsel,  asserted,  there  was  no  error  and 
I  nothing  presented  for  review. 


E.  D.  Jackson^  for  the  prisoner. 

/.  E.  Payne,  for  the  people. 

Memoranda.  Plaintiff  in  error  was  tried  and  convicted 
upon  an  indictment  charging  him  with  the  crime  of  murder 
in  the  first  degree  in  killing  Ettie  Conklin. 

The  crime  was  committed  with  a  shoe  knife. 

Five  wounds  were  found  upon  .the  body  of  the  murdered 
girl ;  one  in  the  left  breast  penetrating  the  heart,  another  in 
the  back  part  of  the  neck  penetrating  the  vertebrsB,  in  which 
the  knife  was  found  sticking. 

Upon  the  trial  a  physician  and  surgeon,  who  was  present 
at  iiiepost  mortem  examination,  was  called  by  the  prosecu- 
tion and  was  permitted  to  testify,  under  objection,  that,  in 
his  opinion,  the  wound  in  the  heart  of  the  deceased  was  the 
cause  of  her  death.  Heldy  no  error;  that  it  was  imma- 
terial, in  this  case,  by  which  of  the  wounds  the  death  was 
caused,  as  both  were  inflicted  by  the  same  hand,  but,  if  ma- 
terial, it  was  competent  for  a  person  of  surgical  skill  to  give 
his  opinion  thereon  ;  although  it  was  within  the  knowledge 
of  every  juryman  that  such  a  wound  as  found  in  the  heart 
of  the  deceased  would  speedily  produce  death,  it  was  not 
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likely  to  be  within  his  knowledge  or  in  his  unassisted  ca- 
pacity to  determine  how  much-  delayed  that  niight  be  ;  still 
less,  which  of  the  two  wounds,  either  of  which  was  surely 
fatal,  caused  the  death. 

After  general  evidence  had  been  given  on  behalf  of  the- 
prisoner,  tending  to  show  that  the  deceased  was  disposed  to 
be  sullen  and  violent  in  temper  when  angry,  and  that  when 
-excited  she  was  ungovernable  and  passionate.  Questions 
were  then  asked  tending  to  show  particular  instances  of  ex- 
hibitions of  temper.  These  were  excluded,  under  objection, 
Held^  no  error. 

The  court  in  its  charge  to  the  jury,  laid  down  propositions 
which,  as  the  court  here  held,  if  detached  and  isolated, 
would  be  open  to  criticism.  But  when  the  attention  of  the 
court  and  jury  were  called  to  them  by  specific  objections, 
the  misdirection,  claimed  to  have  been  given,  was  abandoned 
and  corrected,  and  the  rule,  as  claimed  by  the  prisoner's 
counsel,  asserted. 

Held^  that  no  error  was  presented  for  review. 

FolgeTy  /.,  reads  for  affirmance. 

All  concur. 

Judgment  affirmed. 
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New  York,  1874. 


COPPERMAN  V.  The  People. 

The  prisoner  was  inditted,  tried  and  convicted  of  the  crime  of  receiving  property 
knowing  it  to  have  been  stolen.  Robinson,  a  witness,  testified  that  he  was,  and 
had  been  for  a  considerable  period,  a  clerk  in  the  store  of  Gardner  A  Co.,  and 
he  also  testified  that  he  stole  the  silk  in  question,  consisting  of  two  parcels  of 
sewing  silk,  of  about  one  pound  each,  frogi  his  employers*  store  and  sold  it  to 
the  prisoner  for  six  dollars,  its  real  value  being  $17.60.  He  further  testified 
that  he  had,  on  ten  or  twelve  previous  occasions  during  the  preceding  year, 
stolen  similar  goods  from  his  employers,  and  on  the  first  two  occasions  pawned 
the  goods,  and  afterwards  sold  the  pawn  tickets  to  the  prisoner,  and  on  the  other 
occasions  sold  the  property  in  the  first  instance  to  him,  and  in  all  cases  at  about 
the  same  sum  proportionate  tu  the  value  of  the  property.    The  evidence  as  to 
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the  prior  transactions,  was  given   and  received   upon   the  question  of,  guilty 
knowledge,  and  excepted  to. 

Hddy  That  it  is  a  general  rule,  and  one  that  should  be  strictly  observed,  that  it  is 
incompetent  upon  the  trial  for  one  offence  to  prove  that  the  acccused  has  com- 
mitted another,  not  connected  with  it.  An  apparent  exception  to  this  rule  exists 
in  cases  where  knowledge  of  some  particular  fact  is  an  ingredient  of  the  cnnie, 
and  must  be  affirmatively  proved.  Although  facts  may  be  proved  not  connected 
with  the  transaction  constituting  the  crime,  to  establish  guilty  knowledge,  yet 
they  may  be  regarded  as  competent  because  they  tend  directly  to  prove  an  es- 
sential element  of  the  crime,  to  wit,  knowledge  of  a  given  fact.  It  is  not,  per  ae, 
criminal  to  receive  stolen  propert}*,  but  it  is  crime  to  receive  it  knowing  it  to  be 
stolen. 

Jleld,  That  if  a  person  has  frequently  received  articles  of  property  of  a  particular 
kind  from  another,  knowing  that  such  other  person  stole  them  from  a  particular 
person  or  place,  and  he  is  offered  on  a  subsequent  occasion  similar  articles  by 
the  same  person  and  under  like  circumstances,  it  directly  tends  to  establish  that 
the  articles  thus  offered  were  also  known  to  be  stolen. 

The  conversation  between  witness  Robinson  and  the  accused,  upon  the  previous  oc- 
casions when  property  was  received,  was  objected  to,  and  received. 

Held,  That  the  conversation  constituted  a  portion  of  the  circumstances  attending  the 
receipt  of  the  property,  and  evidence  on  the  question  of  guilty  knowledge,  suf- 
ficient to  go  to  the  jury  for  their  decision. 

A.  Odkey  Hall^  for  the  prisoner. 
Benj.  K.  PhelpSy  for  the  people. 

Church,  Ch.  J.  The  plaintiff  in  error  was  convicted  of 
receiving  property,  knowing  it  to  have  been  stolen.  He  was 
a  pawnbroker,  and  seems  to  have  been  a  man  of  fair  stand- 
ing and  reputation.  We  are  restricted  to  a  consideration  of 
the  legal  questions  presented. 

The  alleged  offence,  for  which  the  prisoner  was  indicted 
was  committed  on  the  30th  of  June,  1871,  and  consisted  of 
receiving  two  parcels  of  sewing  silk,  of  about  one  pound 
each,  of  one  Robinson,  who  had  stolen  the  same  from  the 
store  of  Gardner  &  Co.  Robinson  was  the  principal  witness 
for  the  people.  He  was,  and  had  been  for  a  considerable 
period,  a  clerk  in  the  store  of  Gardner  &  Co.,  and  testified 
that  he  stole  the  silk  in  question  from  his  employers'  store 
and  sold  it  to  the  prisoner  for  six  dollars,  its  real  value  be- 
ing $17.60.  He  also  testified  that  he  had,  on  ten  or  twelve 
previous  occasions  during  the  preceding  year,  stolen  simi- 
lar goods  from  bis  employers,  and  on  the  first  two  occasions 
pawned  the  goods,  and  after.ward  sold  the  pawn  tickets  to 
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the  prisoner,  and  on  the  other  occasions  sold  the  property 
in  the  first  instance  to  him,  and  in  all  cases  at  about  the 
same  sum  proportionate  to  the  value  of  the  property.  The 
evidence  as  to  prior  transactions  was  given  and  received 
upon  the  question  of  guilty  knowledge,  and  the  exceptions 
relate  to  the  ruling  of  the  court,  of  what  was  said  and  done 
upon  these  occasions.  It  is  a  general  rule,  and  one  that 
should  be  strictly  observed,  that  it  is  incompetent  upon  the 
trial  for  one  oflEence  to  prove  that  the  accused  has  committed 
another  not  connected  with  it.  Nor  can  particular  acts  of 
criminality  not  connected  with  the  facts  constituting  the 
crime  for  which  the  accused  is  being  tried  be  thrown  into 
the  scale  against  him,  to  prejudice  the  jury  or  create  a 
probability  of  guilt.  An  apparent  exception  to  this  rule 
exists  in  cases  where  knowledge  of  some  particular  fact  is 
an  ingredient  of  the  crime,  and  must  be  affirmatively  proved* 
It  may  be  doubted  whether  such  evidence  should  be  called 
an  exception  to  the  general  rule.  Although  facts  may  be 
proved  not  connected  with  the  transaction  constituting  the 
•  crime,  to  establish  guilty  knowledge,  yet  they  may  be  re- 
garded as  competent  because  they  tend  directly  to  prove  an 
essential  element  of  the  crime,  to  wit,  knowledge  of  a  given 
fact.  A  familiar  instance  is  the  case  of  passing  forged  bills 
or  notes.  The  passing  of  a  counterfeit  bank  bill  is  not,  per 
se^  a  crime,  but  it  is  essential  that  the  person  should  know 
that  it  is  a  counterfeit,  and  hence  it  has  been  held  competent 
to  show  that  he  had  passed  on  other  occasions,  or  had  in  his 
possession,  similar  bills,  because  such  evidence  bears  directly^ 
upon  his  knowledge  of  the  character  of  the  bill  passed,  for 
which  he  is  indicted ;  but  the  strength  of  such  evidence 
depends  upon  the  number  of  other  bills,  and  all  the  circum- 
stances connecting  him  with  them.  So  it  is  not  per  se  crimi- 
nal to  receive  stolen  property,  but  it  is  a  crime  to  receive  it 
knowing  it  to  have  been  stolen.  There  may  be  circum- 
stances attending  the  receipt  of  the  property  from  which 
alone  an  inference  of  such  knowledge  might  be  properly 
made,  and  within  certain  restrictions  it  has  been  established, 
and,  I  think,  properly,  that  the  receiving  of  other  similar 
property,  from  the  same  person,  with  a  guilty  knowledge, 
may  be  given  in  evidence  upon  the  question.  I  agree  with 
the  learned  counsel  for  the  prisoner,  that  guilty  knowledge 
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is  a  delicate  question,  and  I  concur  fully  with  the  position 
that  courts  should  be  cautious  in  receiving  evidence  of  out- 
side facts  upon  that  question,  and  that  all  facts  which  do 
not  directly  bear  upon  the  question  should  be  excluded.  In 
the  Coleman  Case  (56  N.  Y.,  81),  recently  decided  by  this 
court,  it  was  intended  to  lay  down  a  strict  rule  upon  this 
subject,  but  the  principle  was  recognized  that  such  evidence 
may  be  admissible.  In  the  Oddy's  Case  (2  Denison  C.  C, 
272),  cited  by  the  counsel  for  the  accused,  the  oflfer  was  to 
prove  the  prisoner  had  other  stolen  property  in  his  posses- 
sion. This  was  clearly  incompetent,  for  the  reason  stated  by 
Campbell,  Ch.  J.,  that  "it  would  not  be  direct  evidence 
of  the  particular  fact  in  issue,  viz.,  that  at  the  time  of  his 
receiving  specific  articles  he  knew  them  to  be  stolen." 
Nor  would  it  legitimately  tend  to  prove  that  the  accused 
knew  that  an  article  received  of  one  person  to-day  was 
stolen,  by  showing  that  on  some  other  occasion  he  received 
another  article  from  another  person,  not  connected  with  the 
first,  knowing  it  to  have  been  stolen.  Such  evidence  only 
tends  to  create  vague  and  uncertain  probabilities.  But  if  a 
person  has  frequently  received  articles  of  property  of  a  par- 
ticular kind  from  another,  knowing  that  such  other  person 
stole  them  from  a  particular  persofli  or  place,  and  he  is 
offered  on  a  subsequent  occasion  similar  articles  by  the  same 
person  and  under  like  circumstances,  it  does  directly  tend 
to  establish  that  the  articles  thus  offered  were  also  known 
to  be  stolen.  It  is  a  natural  and  necessary  inference,  and 
one  which  every  reasonable  man  would  draw.  It  is  an  in- 
ference derived  from  the  laws  of  human  action.  The  rule 
adopted  in  Reg,  v.  Dunn  (1  Moody  C.  C,  146)  was  ap- 
proved in  the  Coleman  Case^  and  we  see  no  reason  to  dis- 
turb it. 

The  conversation  between  Robinson  and  the  accused, 
upon  the  previous  occasions  when  property  was  received, 
was  objected  to,  and  its  reception  is  claimed  to  be  error. 
The  conversation  constituted  a  portion  of  the  circumstances 
attending  the  receipt  of  the  property  upon  the  former  occa- 
sions, and  was  competent  upon  the  good. faith  of  the  ac- 
cused. It  is  claimed  that  there  was  no  evidence  that  the 
prior  receipts  were  with  a  guilty  knowledge,  but  the  circum- 
stances including  the  conversation  were  sufficient  to  go  to 
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the  jury  on  that  question.  The  fact  that  the  property  was 
saleable  merchandise,  having  a  market  value,  and  was  of- 
fered for  one- third  that  value,  and  that  the  offers  to  sell  were 
repeated  from  time  to  time,  were  circumstances  of  an  un- 
usual character,  calculated  to  excite  the  suspicion  of  an 
honest  man,  and  the  remarks  of  the  accused  on  one  or  two 
occasions,  as  testified  to  by  Robinson,  tended,  if  true,  to 
show  that  he  believed  that'the  property  had  been  stolen,  and 
from  the  same  place."  The  evidence  that  the  pawn  tickets, 
given  on  the  first  two  occasions,  were  sold  to  the  accused 
by  Robinson,  was  objected  to,  because  such  sale  would  estab- 
lish a  violation  of  the  city  ordinance  which  prohibits  licensed 
pawnbrokers  from  buying  property,  which,  it  is  said,  is 
a  misdemeanor,  and  an  independent  offence.  It  was  com- 
petent to  prove  a  sale  of  the  tickets  and  a  sale  of  the  prop- 
erty, on  the;  question  of  guilty  knowledge.  A  pawn  of 
property  at  one-third  its  value  would  be  no  evidence  that  it 
was  stolen,  and  the  court  so  charged  ;  while  a  sale  of  prop- 
erty, especially  of  this  character,  at  that  price,  might  be 
most  significant.  The  question  whether  a  pawn  or  a  sale 
was  controverted  on  the  trial,  and  was  regarded  as  very 
material  by  the  presiding  judge,  who  charged  the  jury,  in 
substance,  that  if  they*believed  that  the  property  had  been 
only  pawned  to  the  accused,  and  not  sold,  he  could  not  be 
convicted.  This  evidence  of  a  sale  was  not  rendered  incom- 
petent because  it  established  that  the  accused  was  also  guilty 
of  violating  another  statute  or  ordinance.  If  that  had  been 
the  only  purpose  for  which  it  was  offered  it  would  have 
been  incompetent,  but  it  is  sufficient  if  evidence  is  compe- 
tent for  one  purpose,  although  not  for  another. 

The  evidence  that  the  accused  was  a  licensed  pawnbroker, 
and  that  the  city  ordinance  prohibited  such  brokers  from 
buying  property,  was  not  competent,  because  the  only  effect 
of  it  was  to  show  the  prisoner  guilty  of  an  offence  in  no  way 
connected  with  this ;  but  that  evidence  was  not  objected  to, 
nor  is  there  any  exception  which  covers  it,  and  we  cannot 
consider  it,  nor  was  it  very  material. 

The  case  was  fairly  submitted  to  the  jury,  and  they  have 
decided  upon  conflicting  evidence,  against  the  accused,  and, 
whether  just  or  not,  it  is  not  our  province  to  review  their 
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findiDg  upon  the  facts ;  and  as  we  cannot  see  that  any  error 
of  law  was  committed,  the  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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PooTE  V.  The  People. 

The  plaintiff  in  error  was  convicted  of  selling  strong  anil  spirituous  and  intoxicating 
liquors  and  wines,  in  quantities  loss  than  five  gallons  at  a  time,  by  retail,  with- 
out having  a  license  therefor,  or  being  authorized  thereto  by  law. 

Hdd,  That  this  was  a  specific  violation  of  section  13  of  the  act  of  1§67.  That  section 
prescribes  a  penalty  of  fifty  dollars  for  each  offence  against  it;  it  is  otherwise 
silent  in  regard  to  the  punishment  for  its  violation.  Nor  is  there  anywhere  in 
the  act  of  1857  any  provision  designating  the  criminal  punishment  for  a  viola- 
tion of  section  13. 

Edd,  That,  following  Behen  v.  Tfie  People,  17  N.  Y.,  616,  and  Hilly.  The  People,  20 
N.  Y.,  363,  the  violation  of  section  13  was  a  misdemeanor,  and  might  be  pro- 
ceeded against  by  indictment. 

Held,  That,  the  Revised  Statutes  provide,  that  every  one  convicted  of  a  misdemeanor,, 
the  punishment  of  which  is  not  prescribed  therein  or  in  some  other  statute,  shall 
be  punished  by  imprisonment  in  a  county  jail,  not  more  than  one  year,  or  by 
fine  not  more  than  |250,  or  by  both  such  fine  and  imprisonment.  So  that,  by 
force  of  law,  and  by  force  of  the  statute,  there  is  a  way  clearly  marked  out,  for 
bringing  to  trial  and  for  punishing  on  conviction,  an  offender  against  section  IS 
of  the  act  of  1857. 

On  conviction  of  the  plaintiff  in  error,  the  court  below  sentenced  the  prisoner  to  the 
punishment  named  in  the  twenty-ninth  section  of  the  act  of  1857,  placing  its 
action  expressly  upon  the  want  of  power  to  do  otherwise. 

Held,  That,  in  such  case,  although  there  may  be  power  in  the  lower  court  to  do  just 
that  which  it  has  done,  and  to  which  exception  is  taken ;  if  it  appears  that  the 
action  complained  of  was  had  by  the  court,  in  the  belief  of  the  want  of  right  to 
exercise  a  discretion,  and  in  such  exercise  to  take  other  action,  an  appellate  court 
may  review  the  proceeding,  and  if  the  opinion  that  there  was  want  of  power  is 
erroneous,  send  the  case  back,  to  be  disposed  of  in  the  discretion  of  the  lower 
court. 

Held,  That  it  was  not  the  intention  of  the  le&fislature,  to  affix  to  all  the  offences 
againat  the  act  of  1857,  the  punishment  specified  in  the  last  clause  of  the  twenty- 
ninth  pection ;  on  the  contrary  the  intention  was,  to  confine  the  provision  of 
that  section  to  the  offences  there  enumerated  and  created. 

Held,  That  the  punishment  declared  in  the  latter  clause  of  the  twenty-ninth  section. 
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is  not  affixed  to  a  conviction  for  an  ofTence  against  the  provisions  x>f  the  thirteenth 
section,  bat  that  the  violation  of  sach  last  Doientioned  section,  is  a  misdemeanor 
punishable  as  provided  in  the  Revised  Statutes. 

Nathaniel  C.  Moak^  for  the  prisoner. 
F.  Jacobs^  Jr.y  for  the  people. 

FoLGER,  J.  The  plaintiff  in  error  was  convicted  of  selling 
strong  and  spirituous  liquors  and  wines,  in  quantities  less 
than  five  gallons  at  a  time,  by  retail,  without  having  a  license 
therefor,  or  being  authorized  thereto  by  law.  This  was  a 
specific  violation  of  section  13  of  the  act  of  1867.  (Laws  of 
1867,  chap.  628,  p.  406.)  That  section  prescribes  a  penalty, 
by  way  of  forfeiture,  of  fifty  dollars  for  each  offence  against 
it ;  it  is  otherwise  silent  as  to  the  character  of  the  offence 
against  its  provisions,  or  the  punishment  therefor.  There 
is  not,  in  th^  whole  statute,  any  provision,  which  by  special 
reference  to  this  section,  in  other  manner  characterizes  the 
offence  against  the  provisions  of  it,  or  designates  the  pun- 
ishment therefor.  But  this  court  has  held  {Behan  v.  The 
PeopUy  17  N.  T.,  616),  that  whether  an  indictment  would 
lie  as  for  a  misdemeanor,  for  an  offence  against  the  provi- 
sions of  this  section,  was  a  question  of  legislative  intent  to 
be  gathered  from  the  whole  statute,  and  from  the  course  of 
previous  legislation  on  the  same  subject ;  and  it  was  ad- 
judged upon  such  consideration  that  the  violation  of  the 
section  was  a  misdemeanor,  and  might  be^  proceeded  against 
by  indictment.  This  ruling  has  since  been  adhered  to, 
though- not  fully  approved,  in  Hill  v.  The  People  (20  N.  Y., 
363)'.  Besides  that,  the  Eevised  Statutes  provide  (2  R.  S., 
697,  §  40),  that  every  one  convicted  of  a  misdemeanor,  the 
punishment  of  which  is  not  prescribed  therein  or  in  some 
other  statute,  shall  be  pUnished  by  imprisonment  in  a  county 
jail,  not  more  than  one  year,  or  by  fine  not  more  than  $260, 
or  by  both  such  fine  and  imprisonment.  So  that  by  force 
of  the  law  as  held  by  the  court  of  last  resort,  and  by  the 
force  of  the  statute  last  above  cited,  if  there  were  absence  of 
any  other  provision  of  law,  there  was  a  way  clearly  marked 
out,  for  bringing  to  trial  and  for  punishing  on  conviction, 
an  offender  against  this  section. 
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But  notwithstanding  this,  upon  the  conviction  of  the 
plaintiff  in  error,  the  Sessions  when  it  came  to  sentence 
him,  conceived  itself  bound  by  the  authority  of  certain  ad- 
judications of  courts  superior  to  it,  and  deemed  itself  desti- 
tute of  power  to  impose  the  punishment,  which,  could  it 
have  made  exercise  of  its  discretion,  it  would  have  alone  in- 
flicted in  the  case.  Considering  itself  held  to  the  punish- 
ment named  in  the  twenty-ninth  section  of  the  act  of  1867, 
it  sentenced  the  plaintiff  in  error  to  pay  a  fine  of  $100  and 
to  be  imprisoned  in  the  county  jail  for  ninety  days.  Its  ac- 
tion thereto  was  put  expressly  upon  the  want  of  power  to 
do  otherwise,  it  avowing  that,  in  the  exercise  of  its  sound 
discretion,  it  would  not  have  inflicted  the  punishment  of 
imprisonment.  In  such  case,  although  there  may  be  power 
in  the  lower  court  to  do  just  that  which  it  has  done,  and  to 
which  exception  is  taken  ;  if  it:  appears  that  the  action  com- 
plained of  was  had  by  the  court,  in  the  belief  of  the  want  of 
right  to  exercise  a  discretion,  and  in  such  exercise  to  take 
other  action,  an  appellate  court  may  review  the  proceeding, 
and  if  the  opinion  that  there  was  want  of  power  is  errone- 
ous, send  the  case  back,  to  be  disposed  of  in  the  discretion 
of  the  lower  court.     {Hussell  v.  Conn,^  20  N.  Y.,  81.) 

The  twenty-ninth  section  of  the  act  of  1857,  reads  as  fol- 
lows : — 

*'It  shall  be  the  duty  of  courts  to  instruct  grand  juries  to 
inquire  into  all  offences  against  the  provisions  of  this  act, 
and  to  present  all  offenders  under  this  act,  and  also  all  pt<r- 
sons  who  may  be  charged  with  adulterating  imported  and 
other  intoxicating  liqtiors  with  poisonous  or  deleterious 
drugs  or  mixtures,  or  selling  the  same,  or  with  knowingly 
importing  or  selling  intoxicating  liquors  or  wines  adulter- 
ated with  poisonous  or  deleterious  drugs  or  mixtures ; 
which,  offences  are  hereby  declared  to  be  misdemeanors,  to 
be  punished  by  imprisonment  in  the  penitentiary,  work-house 
or  jail,  for  a  period  of  three  months,  and  by  a  fine  of  $100." 

It  is  claimed  that  the  last  clause  of  this  section,  begin- 
ning with  the  words  '* which  offences"  applies  to  all  and 
every  of  the  offences  under  the  act  unless  there  is  a  particu- 
lar provision  accompanying  them,  and  characterizes  the 
criminality,  and  fixes  the  punishment  of  them  ;  and  it  makes 
them  all  misdemeanors,  punishable  by  both  fine  and  im- 
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prisonment,  and  in  no  other  manner  than  by  both  fine  and 
imprisonment,  as  is  in  that  clause  prescribed. 

In  September  of  the  year  in  which  the  act  was  passed,  it 
was  in  question  at  the  Dutchess  Oyer  and  Terminer,  Emott, 
J.,  presiding.  It  was  held  by  the  learned  justice,  that  the 
word  ^^ offences^'*  in  the  latter  clause  of  the  section,  extends 
to  and  includes  all  violations  of  the  statute.  Without  a 
minute  discussion  here  of  the  reasoning  of  the  opinion  ren- 
dered, we  are  compelled  to  say,  that  upon  this  point,  it  does 
not  convince  us.  This  case  is  cited  at  General  Term  in  1865, 
in  6  Parker's  Criminal  Reports,  666  {The  People  v.  Brown\ 
where  James,  J.,  refers  to  it;  but  that  learned  justice  did 
not  have  occasion  to  consider  the  question,  and  did  neither 
approve  nor  dissent  from  it.  We  understand  that  there 
have  been  other  adjudications  at  General  Term  in  accord 
with  that  in  Parker  {supra\  but  they  are  not  found  in  print, 
and  have  not  been  furnished  to  us  in  manuscript. 

It  certainly  demands  attention,  that  though  in  Behan  v. 
Tlie  People  {supra\  Pratt^  J.,  cites  the  twenty- ninth  section 
of  this  statute,  and  uses  it  in  bis  reasoning;  he  nowhere 
relies  upon  or  refers  to  it  as  controlling,  or  as  directly 
affecting  the  question  there  agitated.  That  question  was, 
whether  a  violation  of  the  thirteenth  section  of  the  act  of 
1857  was  a  misdemeanor,  and  punishable  by  indictment. 
The  court  labors  to  its  result  that  it  was,  by  patient  reason- 
ing, when  that  result  was  easily  reached,  if  the  section  has 
the  effect  claimed  for  it.  The  same  may  be  said  of  HiU  v. 
The  People  (supra).  There  seems  to  be,  from  these  cases, 
negative  authority,  at  least,  that  thi%  court  did  not  then 
look  upon  this  section  as  having  this  effect  upon  the  whole 
statute,  or  any  of  the  other  provisions  of  it. 

On  perusing  this  twenty-ninth,  we  are  struck  at  once  with 
the  fact,  that  if  the  first  clause  of  it  stood  alone,  it  would 
have  a  complete  meaning,  and  be  perfect  in  grammatical 
construction  and  in  sense;  thus:  ''It  shall  be  the  duty  of 
courts  to  instruct  grand  jurors  to  inquire  into  all  offences 
against  the  provisions  of  this  act,  and  to  present  all  offend- 
ers under  this  act."  This  is  as  general  and  comprehensive 
as  it  can  be  penned.  It  is  couched  in  such  general  terms, 
that  it  is  difficult  to  see  how  there  can  be  any  more  or  other 
offences  or  offenders,  to  which  or  whom  it  can  be  or  need  be 
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made  to  apply.  If  it  stopped  here,  the  reader  would  not  be 
led  to  think  that  there  was  anything  more  in  the  mind  or 
intention  of  the  draftsman,  or  in  the  legislative  purpose.  It 
directs  instruction  to  inquire  into  all  offences  against  the 
provisions  of  this  act^  and  to  present  all  offenders  under 
this  act.  As  there  can  be  no  more  offences  than  all,  and  as 
there  can  be  no  other  offenders  whom  the  phrase  ''all 
offenders"  will  riot  include,  it  would  seem  that  the  purpose 
of  the  draftsman  and  of  the  legislator  was  completely 
reached.  When,  then,  we  read  further  in  the  section,  and 
find  that  there  are  enumerated  therein^  for  the  first  and  only 
time  in  the  whole  act,  other  offenders  who  are  then  brought 
under  this  requirement  of  instruction  to  the  grand  jury,  we 
are  obliged  to  think  that  this  enumeration  and  further  re- 
quirement are  the  fruit  of  an  after  thought  —  a  new  and  fur- 
ther purpose  to  create  or  define  other  offences  than  had  been 
before  or  otherwise  specified  in  the  enactment.  This  view 
18  supported  by  the  consideration,  that  the  acts  here,  for  the 
first  time  in  the  statute  made  offences,  are  different  in  char- 
acter from  those  which  are  made  offences  in  other  parts  of 
it.  They  are  such  acts  as  that  they  may  be  committed  by 
one  observant  of  all  the  other  requirements  of  the  law,  in- 
deed by  one  who  is  favored  under  the  law,  with  the  license 
to  do  that  which  it  forbids  to  the  unlicensed.  It  is  apparent 
that  offences  were  here  td  be  marked  out  and  defined,  differ- 
ent in  kind  from  those  with  which  the  act  had  previously 
dealt.  Let  it  be  conceded,  and  we  think  that  it  must,  that 
the  latter  clauses  of  section  29  were  framed  with  a  different 
purpose  from  that  which  prepared  the  first,  to  wit,  with  the 
purpose  to  create  or  define  new  offences,  and  it  is  a  natural 
consequence  that  there  might  also  be  the  accompanying 
purpose,  to  specifically  characterize  the  offences  then  first 
particularized,  by  naming  their  grade,  and  by  declaring  the 
punishment  for  commission  of  them.  We  think  that  this 
view  of  the  section,  of  itself,  leads  to  the  conclusion,  that 
the  phrase,  ''which  offences,"  in  the  latter  part  of  it,  refers 
to  the  offences  therein  just  before  especially  enumerated, 
and  does  not  reach  back  to  the  phrases  "  all  offences  "  and 
"all  offenders,"  found  in  the  first  part  of  the  section. 

Nor  does  the  grammatical,  nor  the  constructive  require- 
ments of  the  section,  force  us  to  a  different  result.   It  is  made 
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the  duty  of  courts  to  instruct  grand  jurors  to  inquire  into  all 
offences,  and  to  present  all  offenders,  '^and  also  all  persons, 
etc."  Now  "  also"  is  an  illiptical  expression,  as  used  here. 
If  the  full  meaning  was  written  out,  it  would  read  *'and  to 
present  all  persons."  Thus  the  thought  of  the  offences,  of 
things,  is  for  the  time  dismissed,  and  that  of  offenders,  of  per- 
sons, is  alone  in  mind.  Then  comes  the  description  of  the 
persons,  who  are  thus  also  to  be  presented  ;  and  they  are 
those,  who  are  charged  with  adulterating  liquors,  or  selling 
adulterated  liquors,  or  knowingly  importing  or  selling  adul- 
terated liquors,  or  wines.  The  objectionable  acts  being  thus 
named,  then  comes  the  characterization  of  them  ;  and  which 
offences,  are  declared  to  be  misdemeanors.  And  then  the 
punishment  for  this  class  of  misdemeanors  is  declared. 

Again ;  it  is  a  rule  in  construction,  that  a  relative  word  re- 
fers to  the  next  antecedent ;  unless  by  so  doing,  the  mean- 
ing of  the  sentence  would  be  impaired.  The  word  "  which," 
in  the  phrase  ^^iJCihich  offences y'*  is  a  relative  word.  The 
next  antecedent,  is  the  clause  of  enumeration  of  the  acts, 
all  persons  charged  with  which,  are  to  be  presented.  In 
this  case  restricting  the  reference  of  this  relative  to  the 
next  antecedent  does  not,  as  we  show,  impair  the  meaning 
of  the  sentence,  nor  go  contrary  to  the  whole  intent,  neither 
of  the  section  nor  of  the  act.  It  is  permissible  then,  indeed 
it  is  required,  to  confine  it  in  its  relation,  to  that  part  of  the 
section  which  is  its  next  antecedent. 

Moreover,  an  inspection  of  the  legislative  archives  adds 
support  to  this  view.  There  are  found  among  the  many  bills 
which  were  introduced  by  individuals,  and  reported  from 
the  committees,  on  this  subject  of  the  sale  of  intoxicating 
liquors  in  the  year  1867 ;  those  in  which  the  first  clause 
of  the  above  quoted  twenty-ninth  section,  in  its  very  words 
stands  alone,  confined  to  the  direction  of  instruction  to 
grand  jurors  to  inquire  after  all  offences  against  the  act, 
and  to  present  all  offenders  under  it;  and,  again ;  those  in 
which  to  that  direction  in  those  words  is  added  the  other 
part  of  the  twenty-ninth  section,  precisely  as  it  now  ap- 
pears in  the  statute  book.  It  is  thus  shown,  that  a  different 
and  additional  conception  and  purpose  brought  forth  the 
latter  part  of  the  section ;  or  at  least  that  all  the  parts  of 
the  section  as  it  now  stands,  were  not  considered  as  neces- 
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fiarily  connected  with  and  dependent  upon  and  as  affecting 
each  other. 

If  the  statute  is  viewed  as  a  whole,  we  think  it  apparent, 
that  it  was  not  in  the  intent  of  the  legislature,  to  aflSx  to  all 
the  offences  against  the  act,  the  punishment  specified  in  the 
last  clause  of  the  twenty-ninth  section.  It  is  not  to  be  sup- 
posed that  the  legislature  meant  to  repeal  or  nullify  one 
part  of  the  act,  by  another  part  of  it ;  nor  to  provide  two 
degrees  of  punishment  for  the  same  offence.  If  there  is  an 
interpretation  of  the  act  which  will  avoid  such  a  result  it 
should  be  adopted.  And  it  may  be  so  avoided  by  the  appli- 
cation, of  the  rule,  that  particular  provisions  may  co-exist 
with  general  provisions  in  the  same  statute,  though  in  them- 
selves inconsistent.  In  various  sections  of  the  statute  prior 
to  the  twenty-ninth,  certain  acts  had  been  declared  offences, 
and  some  of  them  had  been  in  the  section  defining  them,  de- 
clared to  be  misdemeanors  (§§  6,  15,  20,  21) ;  and  in  some  of 
them  a  punishment  had  been  aflBxed  to  the  offence.  (§§  16,  20, 
21.)  Indeed,  the  law  as  laid  down  in  Behan  v.  The  People 
{supra),  makes  most  if  not  all  the  offences  created  by  this 
act  misdemeanors  ;  and  the  section  of  the  Revised  Statutes 
above  cited  (2  R.  S.,  697,  §  40),  prescribed  a  punishment. 
If  the  clause  in  the  twenty-ninth  section  is  to  prevail,  then 
the  punishment  specifically  aflSxed  to  offences  in  the  sections 
previous  to  it,  or  generally  by  the  provisions  of  the  Revised 
Statutes,  are  overridden  and  nullified ;  or  there  is  here  a 
penal  act,  which  in  different  parts  provides  different  punish- 
ments for  the  same  offence.  This  dilemma  is  avoided  if  the 
provision  in  the  twenty-ninth  section  is  confined  to  the 
offences  there  enumerated  and  created.  It  may  be  said, 
that  these  various  provisions  can  co-exist ;  by  th«  one  in 
the  twenty- ninth  section  being  taken  as  general ;  and  ap- 
plied wherever  there  is  not  an  especial  one;  and  wherever 
there  is  an  especial  one,  that  to  be  applied  to  the  exclusion 
of  the  general  one  in  the  twenty-ninth  section.  But  if  there 
is  this  necessity,  and  if  this  mode  of  harmonizing  the  sec- 
tions needs  to  be  followed,  it  is  more  consistent  with  tlie 
course  of  legislation  on  this  subject  of  the  sale  of  liquors, 
with  the  intent  of  the  legislature  as  shown  in  the  whole  act 
and  in  the  twenty-ninth  section  considered  alone,  and  with 
the  construction  of  that  section,  to  hold  this  clause  in  that 
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section  to  be  a  particular  provision,  and  to  apply  it  only  to 
tbe  especial  oflfences  with  the  definition  of  which  it  is  found 
associated.  Nor  is  it  then  without  meaning  or  application, 
as  has  been  suggested.  It  has  meaning,  as  a  sanction  of 
the  clause  declaring  the  adulteration  of  liquors,  and  import- 
ing and  sale  of  adulterated  liquors,  to  be  offences,  and  it  has 
an  application  as  fixing  the  punishment  of  an  offender  con- 
victed thereof.  It  is  also  suggested,  that  as  the  acts  of  adul- 
terating and  selling  adulterated  liquors  are  not  described 
as  "  ojfeTice.?,"  the  phrase  ^^  which  offences ^'^^  cannot  relate 
to  them.  But  there  can  be  no  doubt,  but  that  it  is  the 
intent  of  the  section  to  prohibit  those  acts  and  to  -punish 
them.  Where  are  they  in  the  act  named  misdemeanors 
and  awarded  a  punishment  save  in  this  section  ?  And  how, 
save  by  this  clause  beginning,  *' which  oflfences?"  It  would 
be  a  perversion  of  the  enactment,  to  hold  that  this  clause 
beginning,  "which  oflfences,"  is  spread  over  and  attached 
to  all  other  parts  of  the  statute,  fixing  the  grade  and  pun- 
ishment of  all  oflfences  named  in  them,  but  leaves  untouched 
these  prescribed  acts  mentioned  in  immediate  contiguity. 

It  is  not  amiss,  to  repeat  the  criticism  upon  this  statute, 
which  is  made  in  BeharCs  Case  (supra).  It  is  there  said  that 
it  appears  upon  its  face  to  have  been  very  carelessly  framed, 
and  to  have  been  adopted  without  a  very  careful  considera- 
tion of  its  provisions.  A  careful  perusal  of  its  various  sec- 
tions induces  the  idea  that  many  sections  were  framed  and 
adopted  with  no  thought  of  others  in  the  act,  so  far  as  the 
grade  of  the  oflfence,'or  th.e  degree  of  punishment,  was  con- 
cerned. Thus,  it  is  an  act  of  substantially  thirty- two  sec- 
tions, yet  in  seventeen  of  them,  exclusive  of  the  twenty- 
ninth,  ©flfences  are  declared  ;  in  four  of  which  seventeen  the 
oflfence  is  called  a  misdemeanor;  in  all  of  which  seventeen  a 
penalty  or  punishment  is  attached,  in  thirteen  of  which  sev- 
enteen the  punishment  is  diflferent ;  in  each  of  two  thereof 
two  diflferent  oflfences  are  declared,  with  diflferent  punish- 
ments annexed  to  each  of  those  two  oflfences.  We  find  the 
statute  throughout  declaring  certain  acts  to  be  oflfences ; 
often  giving  to  them  no  place  in  the  gradation  of  crime  and 
affixing  to  them  no  punishment  usually  infiicted  upon  a 
criminal  offender ;  and  again,  ranking  others  of  them  as 
misdemeanors  and  specifying  the  punishment,  or  specifying 
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the  punishment  with  no  nomination  of  the  grade  of  the 
offence.  When  we  reach  the  twenty-ninth  section  we  find 
it  (in  a  clause  which,  for  the  completion  of  the  idea  with  the 
expression  of  which  the  section  begins,  is  not  necessarily  a 
part  of  it),  like  preceding  sections,  declaring  certain  acts 
offences,  asserting  of  them  that  they  are  misdemeanors,  and 
affixing  to  them  a  punishment  which  is  different  from  that 
attached  to  a  misdemeanor  by  the  general  provisions  of  law. 

As  we  are  -not  obliged,  by  any  necessity  or  continuity  of 
sense,  or  by  force  of  grammatical  needs  or  by  rules  of  con- 
struction, to  connect  this  clause  with  the  first  clause  in  the 
section,  or  with  other  sections  of  the  act ;  we  may  well  con- 
clude that  one  manner  of  drafting  the  act  prevailed  through- 
out it,  and  that  when  a  grade  of  criminality  had  been 
named,  and  a  degree  of  punishment  declared,  it  was  for  the 
particular  offence  then  under  the  pen  of  the  draftsman. 
And  the  act  may  be  assumed  to  have  been  framed,  in  view 
of  the  rule  of  law  recognized  in  Behan^s  Case  (supra),  that 
where  an  act  was  criminal  at  common  law,  or  had  been 
already  prohibited  by  a  former  statute,  the  power  to  punish 
by  indictment  came  in ;  and  also  that  the  provisions  of  2 
Revised  Statutes,  sections  39,  40,  pages  696,  697,  would  co- 
operate to  make  the  enactment  efficient.  So,  when  an  act 
is  made  an  offence  by  this  statute,  though  pot  named  a  mis- 
demeanor, and  the  punishment  of  it  not  fixed,  it  may  well 
be  that  the  general  provisions  of  law  were  relied  upon  for 
the  method  of  procedure  against  it,  and  for  the  punishment 
to  be  inflicted  ;  and  that  there  was  no  looking  to  any  general 
provision  in  the  act  itself  therefor.  It  is  evident,  that  no 
single  conception  of  one  grade  of  public  offence,  and  one 
degree  of  punishment,  can  be  traced  as  running  through  the 
whole  enactment ;  and  that  no  phrase  or  clause  of  a  section 
is  to  be  taken  as  controlling  of  the  whole  statute  in  that  re- 
gard. He  who  is  called  upon  to  construe  it  is  not  com- 
pelled to  that  conclusion  by  rules  of  construction.  It  is  far 
better  and  safer  to  consider  it,  as  made  up  mainly  of  inde- 
pendent parts,  to  be  made  operative  and  efficient  in  a  great 
degree  by  definite  provisions  of  law  found  outside  of  it. 

For  these  reasons  we  are  of  opinion,  that  the  punishment 
declared  in  the  latter  clause  of  the  twenty-ninth  section,  is 
not  affixed  to  a  conviction  for  an  offence  against  the  provi- 
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sions  of  the  thirteenth  section ;  but  that  as  determined  in 
BeharCs  Case  {supra),  that  offence  is  a  misdemeanor  pun- 
ishable as  provided  in  the  Revised  Statutes  cited  above. 

The  judgment  under  review  should  therefore  be  reversed, 
and  the  case  be  sent  back  for  such  punishment  to  be  im- 
posed as  is  in  accord  with  law,  and  as  in  the  discretion  of 
the  court  is  meet  for  the  plaintiff  in  error. 

All  concur. 

Judgment  reversed,  and  ordered  accordingly. 

Note.  —  After  tlie  passage  of  the  Code  of  Criminal  Procedure,  it  was  sup- 
posed by  many  that  Courts  of  Special  Sessions  bad,  "  in  the  first  instance  exclu- 
sive jurisdiction  to  hear  and  determine  charges/'  under  subdivision  12  of  section 
56,  being  "  Offences  against  the  laws  relating  to  excise,  and  the  regulation  of 
taverns,  inns  and  hotels."  In  the  case  of  People  v.  Burleigh,  1  N.  Y.  Crim. 
Rep.,  522,  the  General  Term  of  the  Third  Department  decided,  that  so  far  as 
the  crime  of  intoxication  in  a  public  place  is  concerned,  the  Code  of  Criminal 
Procedure  had  made  no  change,  and  that  it  did  not  supersede  or  repeal  the  act 
of  1857,  as  amended  by  the  act  of  1867,  relating  to  the  offence  of  public  intoxi- 
cation ;  and  those  provisions,  stand  to  be  enforced,  not  by  a  court  of  Special 
Sessions,  but  by  the  magistrate,  before  whom  the  offender  shall  be  brought  ac- 
odrding  to  law,  the  same  since  the  Code  went  into  effect  as  prior  to  that  time. 

Ed. 
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HiLDEBRAND  V.    ThE  PeOPLE. 

The  prisoner  was  convicted  of  grand  larceny.  On  the  trial  it  was  shown  that  Wil- 
liam Rose,  the  prosecutor,  stepped  into  a  drinking  saloon  in  New  York  city,  and 
going  up  to  the  bar,  asked  the  prisoner,  Diedrich  Hildebrand,  who  was  a  bar- 
keeper there,  for  a  glass  of  soda  water,  which  was  furnished,  after  which.  Rose 
handed  Hildebrand  a  fifty  dollar  greenback  to  take  out  the  price,  which  was  ten 
cents.  Hildebrand  took  the  bill,  threw  a  few  coppers  upon  the  counter,  and 
upon  the  change  being  demanded  of  him,  he  came  from  behind  the  bar,  seized 
Rose  by  the  neck,  and  ejected  him  from  the  bar-room.  Neither  the  bill  nor 
change  were  ever  returned ;  Hildebrand  appropriating  the  same  to  his  own  use. 

The  court  charged  the  jury  that,  as  matter  of  law,  the  complainant  did  not  part 
with  his  property  in  the  bill ;  that  the  bill  was  placed  in  the  hands  of  the  pris- 
oner for  the  sole  purpose  of  having  it  changed,  and  taUing  out  ten  cents,  and  re- 
turning the  balance  to  the  complainant  and  if  they  found  from  the  evidence, 
that  the  prisoner  intended  to  convert  the  balance  of  the  fifty  dollar  bill  to  his 
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own  use,  and  deprive  the  complainant  of  it,  they  oould  convict  the  prifloner  of 
larceny. 

Hdd^  That  the  evidence  was  sufficient  to  justify  the  jury  in  coming  to  the  concla> 
eion,  that  the  prisoner  intended,  at  tlie  time  he  took  the  bill,  feloniously  to  con- 
vert it  to  his  own  use. 

Eddy  That  when  the  possession  and  property  are  delivered  voluntarily,  without 
fraud  or  artifice  to  induce  it,  the  animus  fnratidi  will  not  make  it  larceny,  be- 
cause in  such  a  case  there»can  be  no  trespass,  and  there  can  be  no  larceny  with- 
out trespass.  But  in  this  case  the  prosecutor  neither  parted  with  the  posses- 
sion nor  property  in  the  bill ;  the  transaction  was  to  be  consummated  in  the 
presence  and  under  the  personal  control  of  the  prosecutor,  and  in  the  meantime 
the  bill  remained,  in  legal  contemplation,  under  his  control  and  in  his  pos> 
session. 

William  F.  Kintzing^  for  the  prisoner. 

B,  K.  Phelps^  district  attorney,  for  the  people. 

Church,  Ch.  J.  The  prosecutor  handed  the  prisoner, 
who  was  a  bar- tender  in  a  saloon,  a  fifty  dollar  bill  (green- 
back) to  take  ten  cents  out  of  it  in  payment  for  a  glass  of 
soda.  The  prisoner  put  down  a  few  coppers  upon  the  coun- 
ter, and  when  asked  for  the  change,  he  took  the  prosecutor 
by  the  neck  and  shoved  him  out  doors,  and  kept  the  money. 

The  question  is  presented  on  behalf  of  the  prisoner 
whether  larceny  can  be  predicated  upon  these  facts.  There 
was  no  trick,  device  or  fraud  in  inducing  the  prosecutor  to 
deliver  the  bill ;  but  we  must  assume  that  the  jury  found, 
and  the  evidence  was  suflScient  to  justify  it,  that  the  pris- 
oner intended,  at  the  time  he  took  the  bill,  feloniously  ta 
convert  it  to  his  own  use. 

It  is  urged  that  this  is  not  sufficient  to  convict,  because  the 
prosecutor  voluntarily  parted  with  the  possession  not  only, 
but  with  the  property,  and  did  not  expect  a  return  of  the 
same  property.     This  presents  the  point  of  the  case. 

When  the  possession  and  property  are  delivered  volunta- 
rily, without  fraud  or  artifice  to  induce  it,  the  animus  fu- 
randi  will  jjot  make  it  larceny,  because  in  such  a  case  there 
can  be  no  trespass,  and  there  can  be  no  larceny  without 
trespass.  (43  N.  Y.,  61.)  But  in  this  case  I  do  not  think 
the  prosecutor  should  be  deemed  to  have  parted  either  with 
the  possession  bf,  or  property  in,  the  bill.  It  was  an  in- 
complete transaction,  to  be  consummated  in  the  presence 
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and  under  the  personal  control  o£  the  prosecutor.  There 
was  no  trust  or  confidence  reposed  in  the  prisoner,  and 
none  intended  to  be.  The  delivery  of  the  bill  and  the  giving 
change  were,  to  be  simultaneous  acts,  and  until  the  latter 
was  paid,  the  delivery  was  not  complete.  The  prosecutor 
laid  his  bill  upon  the  counter,  and  impliedly  told  the  pris- 
oner that  he  could  have  it  upon  delivering  to  him  $49.90. 
Until  this  was  done  neither  possession  nor  property  passed  ; 
and  in  the  meantime  the  bill  remained,  in  legal  contempla- 
tion, under  the  control  and  in  the  possession  of  the  prosecu- 
tor. This  view  is  not  without  authority.  The  case  of  Meg. 
V.  McKale  (11  Cox  C.  C,  32)  is  instructive.  The  prosecu- 
trix put  down  two  shillings  upon  the  counter,  expecting  to 
receive  small  change  for  it  from  the  prisoner.  There  being 
several  pieces  on  the  counter,  the  prosecutrix  took  up  a 
shilling  of  the  piisoner's  money,  and  a  shilling  of  her  own, 
which  she  did  not  discover  until  she  was  putting  them  in  the 
drawer.  A  confederate  just  then  attracted  her  attention, 
and  the  prisoner  passed  out  with  the  two  shillings.  It  was 
held  upon  full  consideration,  that  the  conviction  for  steal- 
ing the  two  shillings  was  right.  Kelly ^  (7.  5.,  said  :  '*The 
question  is,  did  she  part  with  the  money  she  placed  on  the 
counter  %  I  say,  certainly  not,  for  she  expected  to  receive 
two  shillings  of  the  prisoner's  money  in  lieu  of  it.  *  *  * 
Placing  the  money  on  the  counter  was  only  one  step  in  the 
transaction.  The  act  of  the  prisoner  in  taking  up  the  money 
does  not  affect  the  question  whether  the  prosecutrix  parted 
with  the  property  in  it.  The  property  is  not  parted  with 
until  the  whole  transaction  is  complete,  and  the  conditions 
have  been  fulfilled  on  which  the  property  is  parted  with. 
*  *  *  I  am  of  the  opinion  that  the  property  in  the  two  shil- 
ling piece  was  not  out  of  the  prosecutrix  for  a  moment." 

In  Reg,  v.  Slowles  (12  Cox  C.  C,  269),  the  prosecutor  sold 
onions  to  the  prisoners  who  agreed  to  pay  ready  money  for 
them.  The  onions  were  unloaded  at  a  place  indicated  by 
the  prisoners,  and  the  prosecutor  signed  a  receipt  at  the  re- 
quest of  the  prisoners,  when  they  refused  to  restore  the 
onions  or  pay  the  price.  A  conviction  for  larceny  was  held 
right ;  the  jury  having  found  the  original  intention  felonious. 
This  was  upon  the  ground  that  the  delivery  and  payment 
were  to  be  simultaneous  acts,  that  the  property  did  not  pass 
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antil  payment,  and  that  no  credit  or  trust  was  intended. 
(See  also  id.,  267,  248 ;  2  Russ.  on  Cr.,  22.) 

The  counsel  for  the  prisoner  relies  upon  the  case  of  Meg. 
V.  Thomas  (9  C.  &  P.,  741).  There  the  prosecutor  per- 
mitted the  prisoner  to  take  a  sovereign  to  go  out  to  get  it 
changed. 

The  court  held  that  the  prisoner  could  not  be  convicted 
of  larceny,  because  he  had  divested  himself  of  the  entire 
possession  of  the  sovereign  and  never  expected  to  have  it 
back.  This  was  a  7iisi  prius  decision,  and  is  not  as  au- 
thoritative for  that  reason,  but  the  distinction  between  that 
case  and  this,  is  the  one  first  suggested.  There  all  control, 
power  and  possession  was  parted  with,  and  the  prisoner  was 
intrusted  with  the  'money,  and  was  not  expected  to  return 
it.  Here,  as  we  have  seen,  the  prosecutor  retained  the  con- 
trol and  legally  the  possession  and  property.  The  line  of 
distinction  is  a  narrow  one,  but  it  is  substantially  and  suffi- 
ciently well  defined. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


COUBT  OF  APPEALS- 

New  York,  1874. 


Stover  v.  The  People. 

The  prisoner  was  tried  and  convicted  of  grand  larceny,  in  stealing  from  one  Moon 
about  |250,  in  bank  bills. 

The  evidence  was  circumstantial.  Some  of  the  bills  found  upon  the  prisoner,  soon 
after  the  crime  was  committed,  were  identified  by  the  prosecutor,  as  among 
those  stolen. 

The  defence  gave  evidence  of  good  character. 

The  judge  charged  the  jury,  that  if  the  larceny  had  been  recently  committed,  and 
tiie  fruit  of  the  crime  —  the  stolen  property  —  were  found  upon  the  prisoner,  the 
law  raises  the  presumption  that  he  was  the  guilty  party. 

Hddy  That  if  the  judge  intended  to  instruct  the  jury  that,  from  proof  that  property 
had  been  stolen,  and  recently  thereafter  been  found  in  the  possession  of  the  ao- 
edaed,  which  possession  was  unexplained  by  him,  it  was  a  presumption  of  law  that 
such  property  had  been  feloniously  stolen  by  him,  such  instruction  was  erroneous ; 
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and  a  new  trial  should  be  awarded,  unless  the  error  was  obviated  in  other  parts  of 
the  charge.  Under  such  instruction,  all  that  was  left  for  the  jury  to  determine 
was,  whether  the  money  had  been  stolen,  and  if  so,  whether  recently  thereafter 
it  was  found  in  the  possession  of  the  accused ;  in  which  case  they  were  to  con- 
yict,  unless  he  had  shown  that  he  acquired  such  possession  innocently. 

Hddf  That,  as  a  matter  of  law,  a  party  cannot  be  adjudged  guilty  of  larceny  upon 
proof  that  property  has  been  stolen  and  recently  thereafter  found  in  his  possea* 
sion,  in  the  absence  of  any  explanation.  Such  proof  shows  a  strong  probability 
of  guilt ;  but  it  is  for  the  jury  to  determine  its  force. 

Seldj  That,  where  jurors  have  been  instructed  that  the  proof  of  possession  cast  upon 
the  accused  the  burden  of  showing  how  he  acquired  possession,  and  if  he  failed 
to  satisfy  them  that  he  did  so  innocently,  it  was  their  duty  to  convict ;  that 
such  instructions  were  erroneous.  It  is  not  a  presumption  of  law,  but  a  question 
of  fact  to  be  determined  by  the  jury. 

Hdd,  That,  as  the  jury  in  this  case,  were  directed  to  consider  the  qaestion  as  one  of 
fact ;  not  only  upon  this  but  other  proof  in  the  case,  this  obviated  the  error. 

The  court  charged  the  jury,  that  good  character  always  is  in  favor  of  the  prisoner 
against  whom  proof  is  purely  circumstantial.  When  there  is  direct  evidence  of 
the  commission  of  a  crime  by  a  prisoner,  then,  good  character  goes  for  naught ; 
when  the  proof  is  circumstantial,  proof  of  good  character  is  a  matter  to  be  taken 
into  consideration,  and  is  to  have  a  very  favorable  influence  upon  the  mind  of 
the  jury. 

Held,  That  the  good  character  of  the  accused  is  to  be  considered  by  the  jury  upoD 
the  question  of  the  credibility  of  direct  evidence  of  his  guilt,  the  same  as  upon 
proof  of  circumstances  tending  to  show  it,  or  the  inferences  to  be  drawn  from 
such  circumstances.    (Following  Renuen  v.  7%«  People,  ante,  page  280.) 

The  court  afterward  charged  the  jury,  that  they  must  consider  and  give  the  accused 
the  benefit  of  the  evidence  of  his  good  character,  in  the  case,  thus  the  error  was 
corrected. 

The  court  charged  the  jury  that  they  were  at  liberty  to  consider,  as  a  circumstance^ 
the  failure  of  the  accused,  while  a  witness,  to  give  an  account  as  to  where  the 
money  found  upon  him  had  been  kept  in  the  interval  from  the  time  he  claimed 
to  have  received  it  until  it  was  so  found. 

Hdd,  That  the  general  rule  is  that,  when  it  appears  that  a  party  charged  with  the 
commission  of  crime  has  the  power,  if  innocent,  to  explain  a  fact  or  circumstance 
tending  to  show  his  guilt,  fails  to  give  such  explanation,  such  failure  may  be 
considered  as  a  circumstance  against  him ;  and  that  this  rule  applies  to  the  ac- 
cused when  a  witness  in  his  own  behalf  the  same  as  when  he  &ila  to  give  the 
required  explanation  by  another  witness,  if  he  has  the  power  so  to  g^ve  it. 

E.  W.  Paige,  for  the  prisoner. 

/.  0.  Ormsby^  district  attorney,  for  the  people. 

Grover,  J.  The  judge  charged  the  jury,  among  other 
things,  that  if  the  larceny  had  been  recently  committed,  and 
the  fruits  of  the  crime  (that  is  the  stolen  property),  are  found 
upon  the  prisoner,  the  law  raises  the  presumption  that  he 
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was  the  guilty  party.  To  this  part  of  the  charge  the  coun- 
sel for  the  plaintiff  in  error  excepted.  The  counsel  for  the 
accused  insists  that  this  is  to  be  construed  as  an  instruction 
to  the  jury  that,  from  proof  that  property  had  been  stolen, 
and  recently  thereafter  been  found  in  the  possession  of  the 
accused,  which  possession  was  unexplained  by  him,  it  was  a 
presumption  of  law  that  such  property  had  been  feloniously 
stolen  by  him.  If  this  be  the  true  construction  of  the  charge 
it  was  erroneous,  and  a  new  trial  should  be  awarded,  unless 
the  error  was  obviated  in  other  parts  of  th«  charge.  Under 
the  charge  so  construed,  all  that  was  left  for  the  jury  to  de- 
termine was,  whether  the  money  had  been  stolen,  and  if  so, 
whether  recently  thereafter  it  was  found  in  the  possession 
of  the  accused ;  in  which  case  they  were  to  convict,  unless 
he  had  shown  that  he  acquired  such  possession  innocently. 
The  distinction  between  a  presumption  of  law  and  of  fact 
is,  that  the  former  is  to  be  declared  and  applied  by  the  court 
in  all  cases  where  the  facts  raised  are  established  ;  and  the 
latter  is  a  question  for  the  determination  of  the  jury,  who 
are  to  exercise  their  judgment  in  the  particular  case  and  find 
the  fact,  if  satisfied  of  its  truth  ;  or  if  not  so  satisfied,  refuse 
to  find  it.  It  is  obvious  that  a  party  cannot,  as  a  matter  of 
law,  be  adjudged  guilty  of  larceny  upon  proof  that  property 
has  been  stolen  and  recently  thereafter  found  in  his  posses- 
sion, in  the  absence  of  any  explanation.  Such  proof  shows 
a  strong  probability  of  guilt ;  but  it  is  for  the  jury  to  deter- 
mine its  force,  after  due  consideration  of  the  kind  of  prop- 
erty, the  length  of  time  that  may  have  elapsed  between  the 
taking  and  finding  it  in  the  possession  of  the  accused  and 
the  probability  from  the  character  of  the  property  and  other 
circumstances  of  the  case,  that  the  accused,  if. innocent, 
could  show  how  he  acquired  possession.  The  latter,  in  re- 
gard to  some  property,  could  nearly  always  be  shown  by  an 
innocent  person,  while  it  might  be  impossible  for  one  re- 
ceiving money  from  numerous  persons,  to  show  how  he  came 
in  possession  of  a  bank  bill.  In  many  cases  judges  have 
instructed  juries  that  such  proof  was  sufficient  to  convict. 
This  is  correct,  with  the  addition  that,  if  it  convinced  them 
of  the  guilt  of  the  party,  which  would  ordinarily  be  implied 
from  the  direction.  In  other  cases,  jurors  have  been  in- 
structed that  this  proof  cast  upon  the  accused  the  burden  of 
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showing  how  he  acquired  possession,  and  if  he  failed  to 
satisfy  them  that  he  did  so  innocently,  it  was  their  duty  to' 
convict.  Such  instructions  are  erroneous.  It  is  for  the 
prosecution  to  prove  the  commission  of  the  crime  charged 
by  the  accused,  and  the  burden  of  doing  so  continues  dur- 
ing the  whole  trial.  ?  Where  proof  authorizing  a  conviction, 
if  unrebutted  or  not  explained,  has  been  introduced,  it  is 
for  the  jury  to  determine  whether  it  satisfies  them  of  his 
guilt,  as  matter  of  fact,  and  not  for  the  court,  as  matter 
of  law,  to  direct  them  that  it  is  sufficient,  and  they  must 
convict. 

In  Slate  y.  Hodge  (50  N.  H.,  110),  the  question  whether 
possession  of  stolen  property  recently  after  the  commission 
of  the  offence,  created  a  presumption  of  law  of  the  guilt  of 
the  possessor,  or  whether  it  was  still  a  question  of  fact  to 
be  determined  by  the  jury,  was  thoroughly  examined  and 
the  authorities  exhaustively  reviewed.  It  was  held  that  it 
was,  under  all  (circumstances,  a  question  of  fact,  for  the  de- 
termination of  the  jury.  It  was  so  held  by  the  courts  of 
criminal  appeal  of  England  in  Meg.  v.  Langmead  (9  Cox's 
Crim.  Law  Cases,  465). 

This  is  the  correct  rule,  as  shown  by  the  best  considered 
cases,  and  deduced  from  principle.  But  the  inquiry  re- 
mains, whether  it  was  violated  by  the  part  of  the  charge 
excepted  to.  This  was  addressed  to  the  jury.  They  were 
told  that  the  law  raised  a  presumption  from  the  proof,  bu( 
were  not  told  that  it  was  their  duty  to  convict  upon  finding 
that  the  accused  was  found  in  possession  of  the  property 
shortly  after  it  was  taken.  The  jury  did  not  understand 
from  the  charge,  that  they  were  relieved  from  passing  upon 
the  entire  question  of  guilt,  as  one  of  fact ;  and  had  the 
charge  contained  nothing  further  upon  the  point,  the  jury 
could  hardly  have  been  misled.  But,  be  this  as  it  may,  the 
jury  were  afterward  directed  to  consider  the  question  as  one 
of  fact ;  not  only  upon  this  but  other  proof  in  the  case.  This 
obviated  the  error  if  one  had  been  committed. 

The  court  further  charged  that  good  character  always  is 
in  favor  of  the  prisoner  against  whom  the  proof  is  purely 
circumstantial.  When  there  is  direct  evidence  of  the  com- 
mission of  a  crime  by  a  prisoner,  then  good  character  goes 
for  naught ;  when  the  proof  is  circumstantial,  proof  of  good 
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character  is  a  inatter  to  be  taken  into  consideration,  and  i» 
to  have  a  very  favorable  influence  uppn  the  mind  of  the 
jury.  The  counsel  for  the  prisoner  excepted  to  the  portion 
of  the  charge  that,. when  there  is  direct  evidence  of  a  crime 
good  chacter  goes  for  naught.  This  exception  was  well 
taken,  had  there  been  any  such  evidence  in  the  case;  but 
there  was  none.  Good  character  of  the  accused  is  to  be 
considered  by  the  jury  upon  the  question  of  the  credibility 
of  direct  evidence  of  his  guilt,  the  same  as  upon  proof  of 
circumstances  tending  to  show  it,  or  the  inferences  to  be 
drawn  from  such  circumstances.  {Remsen  v.  The  People^ 
43  N.  Y.,  6.)  The  court,  afterward,  charged  the  jury  that 
they  were  bound  to  consider  the  whole  evidence ;  that  the 
evidence  of  good  character  was  to  be  considered,  and  the 
accused  was  to  have  the  benefit  of  it.  This  was  the  direc- 
tion by  which  the  jury  were  to  govern  themselves  in  their 
deliberations  in  the  case  under  consideration.  They  were 
explicitly  told  that  they  must  consider  and  give  the  accused 
the  benefit  of  the  evidence  of  his  good  character  in  this  case. 
This  was  entirely  correct,  and  would  have  obviated  the  pre- 
vious error,  had  one  been  committed ;  but,  whether  so  or 
not,  is  not  involved  in  the  case. 

The  court,  in  substance,  charged  the  jury  that  they  were 
at  liberty  to  consider,  as  a  circumstance,  the  failure  of  the 
accused,  while  a  witness,  to  give  an  account  as  to  where  the 
money  found  upon  him  had  been  kept  in  the  interval  from 
the  time  he  claimed  to  have  received  it  until  it  was  so  found. 
To  this  portion  of  the  charge  his  counsel  excepted. 

This  raises  the  question  as  to  the  construction  of  section 
1  of  chapter  678  of  the  Laws  of  1869  (vol.  2,  1597).  That 
section,  among  other  things,  provides  that  upon  the  trial 
of  all  indictments  charging  a  criminal  offence,  the  person 
charged  shall,  at  his  own  request,  but  not  otherwise,  be 
deemed  a  competent  witness,  but  that  the  neglect  or  refusal 
of  any  such  person  to  testify  shall  not  create  any  presump- 
tion against  him.  The  general  rule  is  that,  when  it  appears 
that  a  party  charged  with  the  commission  of  crime  has  the 
power,  if  innocent,  to  explain  a  fact  or  circumstance  tending 
to  show  his  guilt,  fails  to  give  such  explanation,  such  fail- 
ure may  be  considered  as  a  circumstance  against  him.  In 
the  present  case,  the  question  is  whether  his  failure  to  give 
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any  explanation  of  a  such  fact  or  circumstance,  which  he 
would  do  if  innocent,  when  testifying  in  his  own  favor,  he 
having  requested  to  become  a  witness,  comes  within  this 
general  rule.  The  argument  in  behalf  of  the  accused  is, 
that  he  cannot  be  made  a  witness  at  all  except  by  his  own 
request,  and  that  his  failure  to  be  a  witness  shall  not  create 
any  presumption  against  him,  and  that  if  he  requests  to  be 
a  witness  and  becomes  such  he  need  give  testimony  only  as 
to  such  parts  of  his  case  as  he  choose ;  and  as  to  other 
parts,  as  to  which  he  does  not  request  or  desire  to  give  testi- 
mony no  presum^^tioh  can  be  created  against  him  for  his  fail- 
ure to  testify.  In  this  construction  I  cannt)t  concur.  True,  it  is 
at  the  option  of  the  accused  whether  or  not  to  become  a  wit- 
ness. When  he  has  exercised  this  and  become  a  witness  he 
is  made  competent  for  all  purposes  in  the  case ;  if  by  his  own 
testimony  he  can  explain  and  rebut  a  fact  tending  to  show 
his  guilt,  if  innocent,  and  he  fails  to  do  so,  the  same  pre- 
sumption arises  from  his  failure  that  would  arise  from  a 
failure  to  give  the  explanation  by  another  witness,  if  in  his 
power  so  to  give  it.  The  reason  for  the  presumption  is  alike 
in  both  cases.  It  arises  from  the  known  desire  of  parties  to 
repel  or  explain  accusatory  evidence  against  them,  if  in 
their  power ;  and  the  basis  of  the  presumption  is  that  the 
case  shows  that  it  is  in  their  power  if  innocent.  Hence  a 
failure  tends  to  show  an  absence  of  innocence.  There  is  no 
foundation  for  the  argument  of  counsel  that  the  accused  was 
surprised  by  the  application  of  the  rule  to  his  case.  It  had 
been  proved  by  the  prosecution  that  the  accused  said  that 
he  could  not  give  an  account  as  to  where  the  money  was 
kept. 
The  judgment  must  be  aflSrmed. 

Johnson  and  Rappallo,  JJ.,  concur;  Folger,  J.,  con- 
curs in  result ;  Church,  Ch.  J.,  and  Andrews,  J.,  dissent. 


NOTB.  —  Section  one  of  chapter  678  of  the  Laws  of  1869,  referred  to  hj  Judge 
Grover  in  his  opinion,  reads  as  follows  : 

**  Section  1.  In  the  trial  of  all  indictments,  complaints  and  other  proceedings 
against  persons  charged  with  the  commission  of  crimes  or  offences,  and  in  all 
proceedings  in  the  nature  of  criminal  proceedings  in  any  and  all  courts,  and  be- 
fore anj  and  all  officers  and  persons  acting  judicially,  the  person  so  charged 
shall,  at  his  own  request,  but  not  otherwise,  be  deemed  a  competent  witneas ; 
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bat  the  neglect  or  refusal  of  any  sach  person  to  testify  shall  not  create  any  pre 
sumption  against  him." 

The  courts  have  construed  the  above  law,  in  the  following  cases :  People  v. 
Crapo,  76  N.  Y.,  288 ;  People  v.  Gaseff,  72  N.  Y.,  894  ;  Stov&r  v.  People,  56  N.  Y.. 
515;  Neioman  v.  People,  63  Barb.,  630;  People  v.  Brandon,  42  N.  Y.,  265 ; 
Connors  v.  People,  50  N.  Y.,  240 ;  People  v.  Moett,  23  Hun,  60 ;  Adams  v.  Peo- 
ple, 9  Hun,  89.         ^ 

Section  393  of  the  Code  of  Criminal  Procedure  has  superseded  chapter  678  of 
the  Laws  of  1869,  but  the  decisions  cited  are  applicable  to  this  section  of  the 
Code. 

Section  393  of  the  Code  reads  as  follows: 

**  The  defendant  in  all  cases  may  testify  as  a  witness  in  his  own  behalf,  hut 
bis  neglect  or  refusal  to  testify  does  not  create  any  presumption  against  him.'' 

Ed. 

V^ol.  I.  89 


INDEX 


ABORTION. 


1.  The  prisoner  was  indicted  for  administering  medicines  and  drugs  to  a  pregnant 
female  witii  intent  to  procure  a  miscarriage.  At  the  time  of  the  alleged  offence  the 
complainant  was  a  single  woman  although  afterward  married.  She  testified  to  her 
pregnancy  by  the  defendant,  and  that  in  May  or  June,  1861,  he  gave  her  pills  and 
powders,  which  she  took  for  the  purpose  of  procuring  a  miscarriage.  In  NoTem- 
ber,  1861,  she  was  delivered  of  a  full  grown  and  healthy  child.  Dr.  Reden,  a  phy- 
sician, testified  that  he  attended  at  the  birth  of  the  child,  and  was  employed  to  do  ao 
by  the  defendant. 

The  jury  were  charged  "  that  the  evidence  of  Dr.  Reden  might  be  considered  by 
the  jury  as  corroborative  of  the  witness  Daly,  as  to  the  defendant's  inierU  and  wn- 
Hsetion  with  tKe  alleged  offence,** 

The  defendant  requested  the  court  to  charge  the  jury  that  the  witness  Daly  was  a 
particepB  criminit  or  accomplice  with  the  defendant,  which  discredited  her,  and  thai 
she  should  be  corroborated,  to  entitle  her  testimony  to  full  credit ;  which  was  re- 
fused and  the  defendant  excepted. 

ffeld,  that  although  the  offence  in  the  first  count  is  not  charged  in  the  words  of  the 
statute,  yet,  as  the  substantial  facts  constituting  the  ofibnce  are  therein  stated,  it  la 
sufficient  Besides,  there  are  three  counts  to  which  no  exception  is  taken,  and  as 
there  is  a  general  verdict  of  guilty,  the  conviction  must  be  sustained,  as  the  verdict 
will  be  applied  to  the  good  counts. 

ffeidf  that  a  corroboration,  to  be  of  any  avail,  should  be  as  to  some  matter  material 
to  the  issue.     FroMW  v.  Tkt  People,  877. 

a.  The  defendant  was  indicted  under  the  Laws  of  1846,  chapter  260,  g  i. 

The  first  count  of  the  indictment  charged  that  the  defendant,  on  the  22d  of  June, 
1861,  at  the  town  of  Oswegatchie,  in  the  county  of  St.  Lawrence,  did  then  and  there 
advise  and  attempt  to  procure,  and  did  procure,  one  Elizabeth  Dixon  to  take  certain 
medicines,  drugs  and  substances,  viz. :  certain  pills  known  as  "  Dr.  James  ClarVs 
Female  Pills,"  with  intent,  etc.  The  second  count  charged  "  that  heretofore,  to  wit, 
at  the  time  and  place  aforesaid,  one  Elizabeth  Dixon,  she  being  such  pregnant 
woman  as  aforesaid,  did  advise  and  procure  her,  the  said  Elizabeth,  then  and  there 
to  take  certain  drugs,  medicines,  substances  or  pills,  to  the  jurors  aforesaid  unknown." 

Hdd,  that  time  and  place  must  be  attached  to  every  material  fact  averred.  That 
the  time  and  place  of  advising  and  procuring  are  stated,  as  will  be  seen  by  reading 
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the  count,  omitting  the  adjunctive  and  parenthetic  clauses  showing  the  condition  of 
the  woman.  It  would  then  read :  **  heretofore,  to  wit,  at  the  time  and  place  afore- 
said (that  is,  at  Oswegatchie,  on  the  22d  of  June.  1861),  George  Crichton  did  advise 
and  procure  her,  the  said  Elizabeth  Dixon,  then  and  there  to  take/*  etc. 

Heldj  that  the  evidence  was  ample  to  submit  to  the  jury  the  question  whether  the 
particular  medicine  described  was  recommended  by  the  prisoner,  and  upon  this  point 
their  finding  is  against  the  prisoner  and  decisive.     CricJUon  v.  Tke  People,  454. 

S.  The  prisoner  was  Indicted  for  the  offence  of  manslaughter  in  the  second  degree, 
created  and  defined  by  chap.  631  of  the  Laws  of  1869,  entitled  "  An  act  relating  to 
the  procurement  of  abortions,  and  other  like  offences.'' 

The  accused  was  charged  with  having,  by  acts  and  means  mentioned  in  the  first 
section  of  the  act,  caused  and  procured  the  miscarriage,  by  which  the  death  of  the 
child  was  produced. 

On  the  trial  the  prosecution  faihid  to  prove  that  a  miscarriage  was  efiected,  or  that 
the  death  of  the  child  was  caused  or  produced  by  the  act  or  agency  of  the  prisoner. 

At  the  trial  the  pregnancy  of  the  female  was  proved  and  that  she  was  prematurely 
delivered  of  two  living  children,  and  evidence  was  given  tending  to  prove  that  the 
prisoner  had  some  time  before  the  birth  of  the  children  furnished  the  mother  with 
medicines,  to  be  taken  by  her,  and  had  also  applied  instruments  to  her  person  for  the 
avowed  purpose  of  procuring  a  miscarriage. 

The  judge  charged  the  jury  that  it  was  immaterial  whether  the  child  was  then 
quick,  and  that  it  was  enough  that  she  was  pregnant ;  and  that  an  abortion,  in  any 
stage  of  pregnancy,  was  manslaughter  in  the  second  degree  ;  held,  error.  A  char^ 
that  the  death  of  a  child  could  be  caused  or  produced  before  it  had  given  evidence  of 
life,  had  become  "  quick  "  in  the  womb,  and  that  the  crime  of  manslaughter  under 
the  statute  could  be  predicated  of  the  destruction  of  the  foetus  before  that  period,  is 
an  erroneous  one,  and  for  this  error  the  judgment  should  be  reversed.  Evans  ▼. 
The  People,  494. 


ACCESSORY  BEFORE  THE  FACT. 

1.  The  prisoner  was  indicted  as  accessory,  before  the  fact,  to  tlie  crime  of  burglary 
in  the  first  degree,  committed  by  four  principals  named  in  the  indictment. 

The  district  attorney  moved  the  trial  of  the  prisoner,  who,  by  his  counsel^  objected 
to  proceeding  with  the  trial  until  after  the  conviction  of  all  the  principals  named 
in  the  indictment,  it  being  admitted  by  the  district  attorney  that  but  one  of  the 
principals  had  been  convicted  and  that  one  was  then  in  jail  and  the  other  two  had 
not  been  arrested.     The  court  overruled  the  objection,  which  was  excepted  to. 

The  prisoner,  by  his  counsel,  then  objected  to  being  tried  as  accessory  to  any  other 
principal  than  the  one  who  was  convicted ;  the  court  overruled  the  objection  and 
exception  was  made  to  the  ruling. 

The  trial  then  proceeded. 

Held,  that  an  accessory  may  be  tried  and  convicted  where  one  only  of  several  prin- 
cipals named  in  the  indictment  has  been  convicted. 

Heldy  That  in  such  a  case  the  accessory  must  be  tried  and  convicted  as  aoceaaory  to 
the  convicted  principal  only  in  the  same  manner  as  though  the  convicted  ptindpal 
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only  was  named  in  the  indictment.  The  association  of  unconvicted  principals 
with  a  convicted  principal  in  the  indictment  does  not  authorize  the  trial  of  an  acces- 
sory to  any  but  the  one  convicted  any  more  than  it  would  if  those  not  convicted  had 
not  been  named. 

Hdd,  that,  if  a  court  in  a  civil  or  criminal  case  entertains  and  decides  material  legal 
•questions  which  belong  to  and  are  properly  a  part  of  the  trial  before  impanelling  the 
jjury,  and  the  parties  act  upon  them,  such  decisions  should  be  deemed  incorporated 
into  the  proceedings  on  the  trial,  or  in  other  words  a  part  of  the  trial  itself.  Other- 
wise the  greatest  inju!«tice  might  be  done  to  parties  relying  upon  the  faith  of  such 
exceptions.  Life,  liberty  and  property  might  be  unjustly  jeoparded  by  adherence  to 
such  narrow  technicalities. 

Held,  further,  that  it  was  unnecessary  to  renew  the  objection  afterward.  A  pairty  is 
not  required  to  raise  an  objection  every  time  an  occasion  is  presented,  after  the  court 
has  ruled  definitely  upon  the  point.     Starin  v.  Tlie  People,  869. 

2.  Casler,  a  witness  for  the  prosecution,  was  asked,  on  cross-examination,  the  fol- 
lowing question:  "Did  you  state  before  the  grand  jury,  ia  your  testimony,  in 
substance,  that  the  object  you  had  in  implicating  Starin  in  the  robbery,  was  that 
he  went  back  on  you  for  $1,500  for  five  men,  and  you  made  up  your  mind  that  you 
would  lead  him  along  until  you  had  an  opportunity  to  retaliate  ? "  He  answered, 
**  I  don't  know  whether  I  did  or  not."  The  prisoner  called  the  clerk  of  the  grand 
jury,  who  swore  that  Casler  testified  before  that  body  that  "  Starin  and  him  put  in 
^Ye  men,  and  made  1 1,600,  and  it  was  to  be  divided,  and  Starin  would  not  divide  it, 
and  he  meant  to  lead  Starin  along  and  retaliate  on  him." 

The  record  then  states  that  "  the  people  proposed  to  read  the  remainder  of  Casler 's 
evidence  before  the  grand  jury  which  was  not  read  by  the  prisoner's  counsel,  relating 
to  Starin  and  the  Hudson  robbery."  This  was  objected  to  by  the  prisoner,  the  objec- 
tion overruled,  and  exception  taken. 

Held,  that  the  statement  of  Casler  before  the  grand  jury  was  competent  as  contra- 
dicting evidence,  as  it  tended  to  show  that  he- was  actuated  by  motives  of  revenge 
against  the  prisoner.  The  remainder  of  his  evidence  before  the  grand  jury  did  not 
relate  to  his  motives,  or  the  feelings  by  which  he  was  actuated,  but  to  the  facts  bear- 
ing upon  the  prisoner's  guilt,  and  was,  therefore,  incompetent.  The  prosecution 
were  entitled  to  any  statement  which  would  tend  to  explain  or  qualify  that  which 
bad  been  called  out,  but  were  not  entitled  to  statements  upon  other  subjects.         Id. 

8.  Note. — ^The  Legislature,  by  the  Penal  Code,  seems  to  have  abolished  the  crime 
of  accessory  before  the  fact,  and  made  those  acts,  which  heretofore  came  within  the 
definition  of  that  crime,  the  acts  of  a  principal.  By  the  Penal  Code  there  are  no  ac- 
cessories now  except  accessories  after  the  fact,  or,  as  the  Code  styles  them  "  accesso- 
ries to  the  felony." 

The  Penal  Code  on  that  subject  reads  as  follows: 

"  §  28.  A  party  to  a  crime  is  either,  • 

1.  A  principal;  or, 

2.  An  accessory. 

**  §  29.  A  person  concerned  in  the  commission  of  a  crime,  whether  he  directly 
commits  the  act  constituting  the  offence  or  aids  or  abets  in  its  commission,  and 
whether  present  or  absent,  and  a  person  who  directly  or  indirectly  counsels,  com- 
mands, induces  or  procures  another  to  commit  a  crime,  is  a  principal. 
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"  §  80.  A  person  who,  after  the  commission  of  a  felony,  harbors,  coooeals,  or  aids 
the  offender,  with  intent  that  he  may  avoid  or  escape  from  arrest,  trial,  conviction, 
or  punishment,  having  knowledge  or  reasonable  ground  to  believe  that  such  ofiender 
is  liable  to  arrest,  has  been  arrested,  is  indicted  or  convicted,  or  has  committed  a 
felony,  is  an  accessory  to  the  felony. 

"  §  81.  A  person  who  commits  or  participates  in  an  act  which  would  make  Elm  an 
accessory  if  the  crime  committed  were  a  felony,  is  a  principal,  and  may  be  Indicted 
and  punished  as  such,  if  the  crime  be  a  misdemeanor. 

"  §  82.  An  accessory  to  a  felony  may  be  indicted,  tried,  and  convicted,  either  in 
the  county  where  he  became  an  accessory,  or  in  the  county  where  the  principal  felony 
was  committed,  and  whether  the  principal  felon  has  or  has  not  been  previously  con- 
victed, or  is  or  is  not  amenable  to  justice,  and  although  the  principal  has  been  par- 
doned or  otherwise  discharged  after  conviction. 

**  §  88.  Except  in  a  case  where  a  different  punishment  is  specially  prescribed  by 
law,  a  person  convicted  as  an  accessory  to  a  felony  is  punishable  by  imprisonment 
for  not  more  than  five  years,  or  by  a  fine  of  not  more  than  five  hundred  dollars,  or  by 
both."  loL 


accomplice. 

1.  It  is  a  well  settled  rule  not  to  be  departed  from,  in  criminal  cases  especially, 
that  no  issue  shall  be  decided  against  a  citizen  without  testimony  equivalent,  at  least, 
to  that  of  one  credible  witness.  Therefore,  verdicts  rendered  on  the  testimony  of 
confederates,  wholly  uncorroborated,  are  of  doubtful  propriety,  and  will  not  in  gen- 
eral be  allowed  to  stand,  if  the  witness  be  otherwise  at  all  impeached.  The  PeopU 
v.  Haynet,  71. 

2.  The  witness  was  not  incompetent  to  testify  because  an  accomplice,  such  admit- 
ted fact  affected  her  credibility  only,  and  it  was  for  the  jury  to  say,  whether  her 
statement  was  credible  and  a  safe  reliance  for  a  verdict  against  the  party  charged. 
Such  is  now  the  settled  rule  in  this  State,  even  where  the  accomplice  stands  entirely 
uncorroborated.  /dL 

8.  His  statements  are  to  be  received  with  great  caution,  and  the  court  ahonld 
always  so  advise ;  but  after  all,  if  his  testimony  carries  conviction  to  the  mind  of 
the  jury  and  they  are  fully  convinced  of  its  truth,  they  should  give  the  same  effect 
to  such  testimony  as  should  be  allowed  to  that  of  an  unimpeached  witness,  who  ia 
in  no  respect  implicated  in  the  offence.  /</. 

4.  There  is  no  rule  of  law  which  prevents  a  conviction  on  the  testimony  of  an  ac- 
complice alone.  The  utmost  caution  should  undoubtedly  be  exercised ;  but  juries 
are  nevertheless  at  liberty  to  convict  on  the  unsupported  testimony  of  a  confederate 
in  the  crime.  ^  Id, 

5.  But  notwithstanding  the  jury  may  convict  on  the  unsupported  testimony  of  an 
accomplice,  yet  it  is,  as  remarked  by  Mr.  Greenleaf,  so  generally  the  practice  on  the 
trial  for  the  court  to  advise  an  acquittal,  in  absence  of  the  corroborating  proofs,  that 
its  omission  would  be  r^arded  as  an  omission  of  duty  on  the  part  of  the  judge ;  and 
the  same  learned  writer  on  the  law  of  evidence  adds  that,  so  great  respect  is  always 
paid  by  the  jury  to  such  advice  from  the  bench,  that  it  may  be  regarded  as  the  settled 


AOOOMPLIOE.  615 


ooane  of  practioe,  not  to  convict  in  any  case  of  felony  upon  the  sole  and  aocorrobo- 
rated  testimony  of  an  accomplice.  Id. 

6.  Bnt  the  chief  purpose  of  the  evidence  of  Ward  was,  we  suppose,  to  corroborate 
Kidney  ;  the  rule  of  law  being,  that  an  accomplice,  to  be  entitled  to  full  credit,  ought, 
as  far  as  possible,  to  be  corroborated  by  further  proof.  Not  that  this  is  an  unbend- 
ing technical  rule,  or  that  an  accomplice  may  not  be  credited  in  what  he  says  with- 
out such  further  proof,  for  we  entertain  no  doubt  that  without  it  a  jury  may  be  sat- 
isfied of  the  guilt  of  a  prisoner,  and  that  they  may  convict  where  they  have  not 
a  reasonable  doubt  of  his  guilt,  as  this  court  held  in  the  case  of  The  8kUe  v.  Wolcote 
(21  Conn.  272);  but  the  whole  extent  of  the  rule  is  this,  that  such  testimony  is  of  a 
auspicious  character,  and  calls  for  scrutiny  on  the  part  of  the  jury,  and  for  a  partic- 
ular caution  to  the  jury  on  the  part  of  the  judge  in  his  charge.  The  evidence,  if 
standing  alone,  is  not  to  be  rejected,  and  whether  corroborated  or  not  (and  to  what 
degree  it  needs  corroboration  the  jury  must  judge),  may  be  sufficient  to  satisfy  the 
minds  of  the  jury.  So  important  however  is  it  that  the  jury  should  be  cautioned  as 
to  the  weight  of  the  evidence  by  the  court,  that  to  omit  it  is  now  held  a  dear 
omission  of  judidal  duty,  and  becomes  a  gpround,  perhaps,  for  granting  a  new 
trial  (RoeooeTs  Crim.  Ev.,  144 ;  1  Greenl.  Ev.,  g  880 ;  Commomoeaith  v.  Boaworih,  22 
Pick.,  897).     Ths  State  v.  Stebbint  et  al  187. 

7.  The  general  rule  is  certiunly  weU  established,  that  a  prisoner  may  be  convicted 
apon  the  sole  uncorroborated  testimony  of  an  accomplice,  and,  as  a  general  rule, 
the  question  of  the  credibility  of  the  witness  belongs  to  the  jury.  Ths  People  v. 
£vanB,  164. 

(But  see  Code  of  Criminal  Procedure,  §  899.) 

8.  This  rule  is  subject  to  the  other  rule,  which  is,  that  if  the  jury  find  the  witness 
has  sworn  corruptly  false  in  one  material  thing,  they  shall  pronounce  him  false  in 
his  whole  testimony,  and  utterly  disregard  it.  Id, 

9.  On  the  trial  of  this  action  one  Near  was  brought  from  jail  into  court,  and  swore 
that  his  testimony  in  a  former  trial  was  wilfully  false ;  that  he  was  induced  by  the 
prisoner,  by  the  promise  of  |26  reward,  thus  to  swear  falsely,  and  that  after  the 
former  trial,  his  testimony  being  unavailing  to  save  the  defendant  therein,  the  pris- 
oner herein  refused  to  give  him  more  than  five  dollars,  whereupon  the  defendant's 
•counsel  requested  the  court  to  charge  the  jury,  that  if  the  evidence  of  the  witness 
Near  was  not  corroborated,  the  jury  could  not  convict  upon  the  unsupported 
evidence  of  a  conceded  false  witness,  and  the  court  declined  so  to  charge:  hetd^ 
error.  Id, 

10.  The  general  rule  is,  that  where  a  man  is  convicted  of  an  ofifence  which  is  in- 
consistent with  the  common  principles  of  honesty  and  humanity,  the  law  considers 
his  oath  to  be  of  no  weight,  and  excludes  his  testimony,  as  of  too  doubtful  and  sus- 
picious a  nature  to  be  admitted  in  a  court  of  justice,  to  affect  the  property  or  liberty 
of  others.  Id, 

ADULTERATED  MILK. 

1.  The  defendant  was  indicted  for  violating  the  following  statute:  "  Whoever  sells 
or  exchanges,  or  has  in  his  possession  with  intent  to  sell  or  exchange,  or  offers  for 
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sale  or  exchange,  adulterated  milk,  or  milk  to  which  water  or  any  foreign  substance 
has  been  added,  shall  for  each  offence  be  punished  by  a  fine  of  not  less  than  twenty, 
nor  more  than  one  hundred  dollars."     7^  SUUe  v.  Smith,  218. 

2.  On  the  trial  the  counsel  for  the  defendant  requested  the  court  to  charge  the 
jury,  "  that  in  order  to  convict  the  defendant  there  must  be  proof  that  adulterated 
milk,  or  milk  to  which  water  or  any  foreign  substance  had  been  added,  was  in  pos- 
session of  the  defendant,  proof  that  it  was  in  the  possession  of  his  servant  is  not 
sufficient.**  J<L 

8.  The  court  refused  to  comply  with  this  request,  and  the  defendant  excepted. 
The  court  holding  that  the  request  meant  to  ask  the  judge  to  charge  that,  in  order 
to  convict  the  defendant,  it  was  necessary  for  the  people  to  prove  something  more 
than  the  mere  fact  that  the  milk  was  in  the  possession  of  a  person  who  was  the  de- 
fendant's servant,  thinks  that  the  judge  should  have  instructed  the  jury  that  proof 
of  possession  by  the  servant  was  not  sufficient  to  convict  the  defendant.  Id. 

4.  The  judge  refused  to  charge  the  jury,  on  request  of  defendant,  that  there  most 
be  evidence  of  a  guilty  intent  on  the  part  of  defendant,  and  of  a  guilty  knowledge, 
in  order  to  convict ;  hdd^  that  such  refusal  was  correct.  A  defendant  could  be  con- 
victed under  this  statute,  although  he  had  no  knowledge  of  the  adulteration ;  the  in- 
tent of  the  legislature  being,  that  the  seller  of  milk  should  take  upon  himself  the 
risk  of  knowing  that  the  article  he  offers  for  sale  is  not  adulterated.  Id. 


ADULTERY. 

1.  The  exceptions  in  this  case  raise  the  question  whether,  where  a  man  is  on  trial 
for  adultery,  the  allegation  of  the  indictment  that  he  is  a  married  man  may  be  proved 
by  evidence  of  his  own  admissions  to  that  effect.  Upon  this  question  there  is  some 
conflict  of  authority.  In  New  York,  The  People  v.  Humphrey  {^  Johns.  R.  814); 
and  in  Connecticut,  State  v.  Koswell  (6  Conn.  446),  upon  criminal  charges  involving^ 
the  same  point,  it  has  been  held  that  the  marriage  cannot  be  so  proved.  In  Massa- 
chusetts, in  an  indictment  against  two  persons  for  lascivious  cohabitation,  one  of 
them  being  a  married  woman,  it  was  held  that  her  admission,  twelve  years  before* 
followed  by  cohabitation  and  the  birth  of  children,  was  insufficient  evidence  of  the 
marriage  {Commonwealth  v.  Littlejohn  et  a/.,  15  Mass.  168) ;  and  according  to  a  cita- 
tion in  Cook  V.  7^  State  (1 1  Geo.  R.  68),  of  a  case  to  which  we  have  not  had  access, 
a  similar  decision  has  been  made  in  one  other  State.     The  State  v.  Medbnry^         1 78. 

2.  In  England,  on  a  trial  for  bigamy  or  other  criminal  chaise  alleging  the  mar- 
riage of  the  defendant,  such  marriage  may  be  proved  by  his  own  admissions.  In 
this  country  there  are  several  cases  to  the  same  effect.  Thus,  in  Cook  v.  The  State 
(11  Geo.  R.  68),  where  the  defendant  was  indicted  for  incestuous  intercourse  with  his 
own  daughter.  In  CaiiforcCB  Case  (7  Greenl.  67),  against  a  married  man  for  lewd  and 
lascivious  cohabitation;  and  in  Ham^tt  Ca»e  (11  Me.  891),  for  adultery,  it  was  held, 
that  the  marriage  might  be  proved  by  the  admissions  of  the  defendant  Cat/forttt 
Cage  required  the  court  to  go  no  further  than  to  say  the  evidence  was  admissible 
where  the  marriage  was  solemnized  out  of  the  State  or  country,  and  accordingly 
the  court  confined  their  decision  to  that  point,  though  their  reasoning  went  beyond 
it ;  but  subsequently,  in  Ham*8  Case^  they  decided  that  whether  the  marriage  was 
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within  or  without  the  State,  made  no  difference.  These  cases  are  entitled  to  the 
more  respect  from  the  fact,  that  they  appear  to  have  been  decided  after  careful  con- 
sideration and  study  of  the  authorities  (See  also  Cameron  v.  7%e  State,  14  Ala.  546 ; 
Famett  v.  Hallacher,  8  Serg.  &  R.  169.)  Indeed,  as  is  remarked  by  Mr.  Greenleaf  in 
his  book  on  Evidence,  no  good  reason  has  been  given  to  distinguish  this  from  other 
cases  of  admission,  where  the  evidence  may  be  received,  though  it  may  not  amount 
to  sufficient  proof  of  the  fact  (2  GreenL  Ev.  §  49).  We  think,  therefore,  both  upon 
principle  and  precedent,  that  the  exception  must  be  overruled.  Jd. 


ADJOURNMENTS. 

1.  The  justices  of  the  Supreme  Court  of  the  second  district,  in  November,  1866,  at 
a  meeting  for  that  purpose,  designated  and  appointed  WJiite  Plaiiut  as  the  place  for 
holding  the  Circuit  Courts  and  Courts  of  Oyer  and  Terminer  for  Westchester  county, 
for  the  years  1866  and  1867,  but  omitted  so  to  designate  Bedford.  Norihrup  v. 
Tke  People,  20. 

2.  In  pursuance  of  this  appointment,  a  Court  of  Oyer*  and  Terminer  convened  at 
White  Plains  in  December,  1866,  and,  for  some  reason  not  disclosed  in  the  case,  was 
adjourned  to  the  14th  day  of  January  then  next  following,  at  the  courtrhouse  in  Bed- 
ford, At  such  adjourned  term  the  plaintiff  in  error  was  tried  and  convicted  of  ad- 
ministering poison  to  his  wife,  with  intent  to  kill,  and  at  a  subsequent  term  was 
sentenced  to  the  State  prison  for  twelve  years. 

Before  the  trial  the  prisoner's  counsel  objected  to  proceeding  therewith,  on  the 
ground  that  the  adjournment  from  White  Plains  to  Bedford  was  unautliorized,  and 
this  presents  the  only  important  question  in  this  case. 

The  power  to  fix  the  times  and  places  of  holding  courts  was  committed  by  statute 
to  all  the  judges,  and  not  to  a  single  judge  of  a  judicial  district.  In  virtue  of  this 
power,  White  Plains  was  the  only  place  appointed  for  holding  the  Courts  of  Oyer 
and  Terminer  for  the  year  1 867,  in  the  county  of  Westchester.  It  was  not  in  the 
power  of  a  single  judge  at  any  time,  and  certainly  not  after  all  the  judges  had  united 
in  making  the  appointments,  to  appoint  any  other  place  for  holding  courts  in  that 
county.  Id, 

8.  The  policy  of  the  law  is  to  inspire  confidence  in  the  administration  of  justice. 
It  is  the  right  of  every  citizen  to  know  the  times  and  places  for  holding  the  courts 
where  his  liberty  or  property  may  be  put  in  jeopardy,  and  that  would  be  a  lax  sys- 
tem of  legislation  indeed,  which  would  leave  them  the  subjects  of  sudden  and  perhaps 
capricious  changes.  Our  legislature  has  not  so  left  them.  They  have  solemnly  de- 
termined that  all  tlie  judges  of  each  district  shall  unite  in  designating  the  places  of 
holding  courts,  and  require  that  the  appointments  thus  made  shall  be  published  in 
the  State  paper  for  three  weeks  before  any  court  shall  be  held  in  pursuance  of  them. 

To  sanction  the  court  at  which  the  prisoner  was  convicted  is  to  annul  entirely  all 
these  provisions.  Id. 

4.  During  the  prevalence  of  "  war,  pestilence,  or  other  public  calamity,  or  the 
danger  thereof,**  courts  may  be  held  at  places  different  from  those  appointed  by 
statute  (8  R.  S.  [5th  ed.]  §  76,  p.  480). 

In  such  cases,  however,  the  change  is  to  be  made  "  in  writing,  under  the  hand  of 
the  Governor,**  and  recorded  in  the  office  of  Secretary  of  State,  and  published  in  as 
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tnany  public  papers  as  the  Governor  shall  designate  (§  76).  This  shows  that  the 
legislature  considered  the  appointment  of  the  places  where  courts  should  be  held  as 
a  matter  of  importance,  and  they  did  not  intend  that  they  should  be  changed  for 
flight  causes,  and  not  at  all  unless  such  change  was  duly  published  (See  also  gg  6 
•and  16  of  the  Code,  respecting  adjournments  of  the  Court  of  Appeals).  Id. 


ARREST  OF  JUDGMENT. 

1.  While  this  cause  was  on  trial,  one  of  the  jurors  drawn  for  the  term,  who  was  not 
in  the  case,  said  to  one  of  the  jurymen  drawn  and  sworn,  at  night,  in  a  room  which 
they  occupied  together,  no  one  else  being  present,  "  that  he  guessed  the  prisoner 
was  a  hard  case,  and  that  he  had  heard  that  when  he  was  in  the  book  business  at  the 
south,  on  a  person  refusing  to  take  a  book  that  he  had  subscribed  for,  the  prisoner 
•drew  two  pistols  and  threatened  to  blow  his  brains  out  if  he  did  not  take  it**  The 
<;ommunlcation  was  made  without  any  corrupt  motive,  and  the  juror,  to  whom  the 
communication  was  made,  testified  that  he  paid  but  little  attention  to  it,  and  that  it 
had  no  effect  upon  his  miqd.  Held,  that  a  verdict  rendered  agfunst  the  prieoDer 
ought  to  be  set  aside.     8UUe  v.  Andrewt,  16. 

2.  The  repetition  of  this  story  in  a  stage-coach  to  other  sitting  jurors,  fellow  passen- 
gers, with  others,  is  not  important,  for  these  remarks  may.be  regarded  as  aocidental, 
the  hearing  of  which  could  not  be  avoided,  situated  as  they  were,  and  which  they 
say  they  did  not  notice  or  regard.  Id. 

8.  The  relationship  of  the  juror  to  the  prisoner  cannot  be  relied  on.  Though  it 
might  be  a  proper  matter  to  be  addressed  to  the  discretion  of  the  court,  if  brought  to 
its  notice  in  season,  it  is  not  to  be  regarded  as  a  positive  disqualification  of  the  juror, 
and  is  not  a  sufficient  reason  for  setting  aside  the  verdict.  Id. 

4.  The  motion  in  arrest,  we  think,  was  properly  overruled.  The  offence  is  chargd 
in  the  language  of  the  statute  creating  the  offence  and  under  which  the  indictment 
was  found.  This,  as  a  general  rule,  is  sufficient ;  there  are  exceptions  to  the  rule, 
but  this  case  does  not  come  within  any  of  them.  The  word  manufactory  has  a  clear 
and  well-defined  meaning,  and  one  well  understood ;  no  one  could  doubt  what  was 
intended  when  the  indictment  charged  the  burning  of  a  manufactory.  The  meaning 
of  the  term  is  as  well  understood  as  that  of  house  or  barn.     7^  Stale  v.  Walker,     67. 

6.  The  count  most  strongly  objected  to  is  the  second,  where  it  is  alleged  "  of  which 
said  mortal  bruises  and  wounds  the  said  Augustina  then  and  there  instanUy  died." 
In  the  preceding  part  of  this  count,  the  name  of  the  party  alleged  to  have  been 
killed  is  written  **  Augustine,"  and  it  is  contended  that  this  is  a  variance,  and  that 
the  party  alleged  to  have  died  of  said  mortal  bruises  and  wounds  is  other  and  differ- 
•ent  from  the  party  described  in  the  previous  parts  of  this  count,  and  upon  whom  the 
assault  is  alleg^  to  have  been  made.  That  the  meaning,  to  any  other  than  a  techni- 
cal mind  seeking  for  discrepancies,  would  be  entirely  obvious,  no  one  can  doubtw 
The  deadly  and  mortal  bruises  are  alleged  to  have  been  inflicted  on  Augustine,  and 
it  is  alleged  ''  that  of  said  mortal  bruises  and  wound  the  said  Angustina  died." 
There  is  not  a  fatal  variance  here.  The  names,  as  written,  only  differ  in  the  final 
letter,  substituting  "  a  "  for  "  e."  This  does  not  necessarily  change  the  sound  of  the 
name ;  it  may  still  be  idem  eonann ;  you  may  read  them  as  different  in  aound,  by 
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dividing  the  first  into  three  syllables,  and  the  other  into  four,  or  both  may  be  pro- 
noiinoed  alike.  In  the  manner  they  are  found  stated  in  this  indictment,  they  are 
l^^Uy  and  properly  to  be  taken  as  describing  the  same  person.  CommonwecUih 
y.  Detmarteau,  ^  104. 

6.  Nor  does  any  ground  exist  for  arresting  the  judgment  for  the  imspelling  of  the 
name  of  the  town  of  Chicopee,  by  adding  "  k"  to  the  first  syllable.  It  is  clearly  a 
name  idem  sonant.  Id, 

7.  As  to  the  minor  objections  suggested,  that  of  the  use  of  the  abbreviation  *'  sd/' 
and  several  interlineations  in  the  indictment,  however  they  might  have  furnished  a 
proper  ground  for  a  motion  to  the  discretion  of  the  court  for  quashing  the  indict- 
ment, had  a  motion  to  that  effect  been  made  before  the  party  had  pleaded,  or  perhaps 
before  he  was  put  on  his  trial,  they  furnish  no  sufficient  ground  for  arresting  judg- 
ment after  a  trial  or  verdict  against  the  prisoner.  Id. 

8.  A  motion  in  arrest  of  judgment  can  only  be  based  upon  a  defect  in  the  record, 
and  not  apon  any  mistake  of  the  court  upon  the  trial,  or  of  the  jury  in  giving  their 
rerdici.     TfU  People  y,  ThompitoH,  188. 

9.  NoTB. — When  a  motion  in  arrest  of  judgment  may  be  made,  and  the  grounds 
vpon  which  it  may  be  based,  are  now  regulated  by  the  Code  of  Criminal  Procedure, 
as  follows :  » 

"§  881.  The  objections  mentioned  in  section  three  hundred  and  twenty -three  can 
only  be  taken  by  demurrer,  except  tiiat  the  objection  to  the  jurisdiction  of  the  court 
over  the  subject  of  the  indictment,  or  that  the  facts  stated  do  not  constitute  a  crime, 
may  be  taken  at  the  trial,  under  the  plea  of  not  guilty,  and  in  arrest  of  judgment.** 

'*  §  467.  A  motion  in  arrest  of  judgment  is  an  application  on  the  part  of  the  de- 
fendant, that  no  judgment  be  rendered  on  a  plea  or  verdict  of  guilty,  or  on  a 
Terdict  against  the  defendant  upon  the  plea  of  a  former  conviction  or  acquittal.  It 
may  be  founded  on  any  of  the  defects  in  the  indictment  mentioned  in  section  three 
hundred  and  thirty-one. 

*'  §  468.  The  court  may  also,  on  its  own  view  of  any  of  these  defects,  arrest  the 
judgment  without  motion. 

"  §  469.  The  motion  must  be  made  before  or  at  the  time  when  the  defendant  is 
caUed  for  judgment.  If  made  before,  it  must  be  on  notice  to  the  district  attorney, 
or  in  his  presence."    Ed.  Id, 

10.  After  trial  and  conviction  the  defendant  moved,  in  arrest  of  judgment,  that 
the  complaint  did  not  in  and  by  its  terms  sufficientiy  negative  the  presumption  that 
said  "  ale,  wine,  rum,"  etc.,  alleged  in  said  complaint  to  have  been  by  defendant 
sold  and  suffered  to  be  sold,  were  sold  in  accordance  with  the  laws  of  the  State  and 
the  United  States,  and  the  court  overruled  the  motion ;  heldf  that  the  rule  for  in- 
dictments and  declarations  in  civil  cases  are  uniform  and  on  general  principle,  the 
indictment  must  contain  the  statement  of  those  facts  which  constitute  an  offence 
under  the  statute.  A  prima  facie  case  must  be  stated,  and  matter  of  excuse  must  be 
shown  by  the  defendant.  The  question  is,  whether  the  exception  is  so  incorporated 
with  and  becomes  a  part  of  the  enactment  as  to  constitute  a  part  of  the  definition  or 
description  of  the  offence.  It  is  the  nature  of  the  exception  and  not  its  location 
which  is  important.     We  must  ask  whether  all  that  is  alleged  in  the  indictment  may 
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be  true,  and  yet  the  defendant  not  be  guilty.  The  answer  to  this  question  will  de- 
cide what  ought  to  be  alleged  in  order  to  constitute  the  statute  offence.  The  State 
y.  CBonfiell,  238. 

11.  A  motion  in  arrest  is  a  proceeding  in  behalf  of  a  prisoner  after  verdict  and  be- 
fore sentence,  and  designed  to  stay  sentence  and  judgment,  for  error  appearing  on 
the  face  of  the  record.     7^  People  v.  AUeUf  263. 

12.  When  a  motion  in  arrest  of  judgment  may  now  be  made,  and  the  grounds  upon 
which  it  may  be  based,  see  Notb  at  page  186.  Id. 

18.*  If  there  is  in  the  complaint  a  misnomer  of  the  defendant,  or  a  wrong  or  de- 
fective description  of  her,  it  is  matter  of  abatement,  and  not  a  cause  for  arresting' 
judgment     Commonwealth  v.  Butler,  299. 


ARSON. 

1.  Arson  is  an  offence  against  the  security  of  the  dwelling  house  and  not  against 
such  building  as  property.  The  owner  of  a  house,  who  fires  it  while  it  is  in  the  oc- 
cupation of  another  may  be  guilty  of  arson,  while  its  occupant  by  a  like  act  would 
not  be,  because  arson  is  the  malicious  firing  of  the  habitation  of  another.  Therefore 
the  pi;oper  mode  of  describing  in  the  indictment  the  dwelling  burned  would  be  to 
call  it  the  house  of  the  person  who  dwells  in  it.     The  State  v.  Toole;^  115. 

2.  If  the  possession  of  the  house  be  wrong^lly  obtained,  it  must  be  set  forth  as  the 
house  of  the  wrongful  occupier.  Id. 

3.  On  trials  for  arson,  the  court  cannot  inquire  into  the  tenure  or  interest  of  the 
occupant  in  the  building  inhabited  by  him,  following  People  y.  Van  Blarcran 
(2  Johns.  Rep.  106).  Id. 

4.  An  allegation  in  the  indictment  that  the  building  was  the  dwelling  house  of 
two,  would  be  in  law  an  averment  that  it  was  occupied  by  the  two  in  common ;  for 
it  is  settled  that  where  there  is  a  joint  occupancy,  it  is  in  law  the  possession  of  all 
who  so  occupy,  and  must  be  so  described.  Id. 

6.  In  cases  of  lodgers  and  tenants,  the  occupancy  of  a  distinct  portion  by  such 
persons  is  treated  as  incidental  or  subsidiary  to  the  possession  of  the  general  owner 
and  occupant,  so  that  it  is  necessary  to  describe  the  lodger's  or  tenant's  part  as  the 
dwelling  house  of  the  owner  himself,  of  which  the  law  holds  it  to  be  parcel.  Id. 

6.  It  is  well  settled  that  if  there  is  no  interior  communication  between  different 
parte  of  the  same  building,  separately  occupied,  the  parts  are  to  be  regarded  as  sep- 
arate buildings.  Id. 

*!,  Even  when  such  separate  possession  is  that  of  general  owner  and  of  hia  leasee, 
the  part  occupied  by  the  latter,  if  broken  into  or  set  fire  to,  instead  of  being  treated 
as  parcel  of  the  owner^s  dwelling,  is  to  be  described  as  the  dwelling  house  of  the 
tenantb  Id* 
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8.  This  was  a  trial  where  the  defendant,  in  the  indictment,  was  charged  with 
Jiraon  in  the  third  degree. 

The  defendant  was  accused  of  setting  fire  to  and  burning,  "  a  certain  huWding  erected 
for  the  manufacturing  of  woolen  goods,  and  belonging  to  the  Phanix  Mills  Company, 
«  corporation  duly  organized  under  the  statute  of  the  State  of  New  York  as  a  man- 
ofticturing  company. 

On  the  trial,  the  prosecution  gave  in  evidence  a  certificate  of  corporation,  under 
the  general  laws  of  the  State,  of  a  company  by  the  name  of  "  The  Phcenix  Mills  of 
Seneca  Falls,"  and  under  objection,  evidence  was  received  showing  that  the  company 
named  in  the  certificate  was  "  generally  known  in  the  community  and  in  business 
transactions  as  the  Phcenix  Mills  Company." 

Evidence  was  also  given,  on  the  trial,  to  prove  that  the  building,  on  the  night  in 
question,  was  in  the  process  of  construction  —  not  completed  —  and  was  but  slightly 
injured  by  the  fire.     McOary  v.  The  People^  386. 

9.  Held^  First.  That  no  allegation  which  is  descriptive  of  the  identity  of  that 
which  is  essential  to  the  charge  in  the  indictment  can  be  rejected,  and  the  name  of 
the  person  in  whom  the  property,  which  is  the  subject  of  the  charge,  is  laid,  or  on 
whom  the  offence  is  stated  to  have  been  committed,  must  be  proved  according  to  the 
indictment,  and  a  misnomer  is  usually  fatal. 

Heldf  Second.  That  a  corporation  cannot,  except  as  authorized  by  law,  change  its 
own  name,  either  directly  or  by  user,  nor  can  it  be  known  by  two  names.  The 
proof  of  the  name  of  the  owner  devolved  upon  the  prosecution  and  in  this  case  there 
was  a  fatal  variance. 

Held^  Third.  That  a  building  is  a  fabric  or  edifice  constructed  for  use,  and  to  erect, 
when  used  in  connection  with  a  house,  or  church,  or  factory,  is  to  build ;  and  neither 
can  be  said  to  be  erected  until  they  are  built,  completed.  Id, 


ASSAULT  AND  BATTERY. 

1.  Upon  the  trial  of  an  indictment  for  assault  and  battery  upon  Frederick  P. 
Moore,  a  police  ofiicer  of  Boston,  the  court  charged  the  jury,  under  objection,  that 
Moore,  after  knocking  at  the  door  and  being  admitted,  had  a  right,  acting  in  good 
faith  and  in  a  reasonable  manner,  to  make  search  in  the  premises  for  the  person 
against  whom  he  had  a  warrant,  if  he  reasonably  and  in  fact  supposed  that  person  to 
be  there ;  and  he  was  not  bound  to  exhibit  his  warrant  to  the  defendant,  provided 
the  defendant  had  reasonable  notice,  from  Moore's  badge,  uniform  and  declaration, 
that  he  was  an  ofi&cer  and  was  acting  under  a  warrant  against  a  person  whom  he 
supposed  to  be  there ;  held,  that  all  the  instructions  given  to  the  jury  were  as  favor- 
able to  the  defendant  as  the  law  would  authorize.      Commonwealth  v.  Irwin,  292. 


CAPTION  OF  INDICTMENT. 

1.  The  caption  of  the  indictment  is  no  part  of  the  indictment  itself,  but  is  the  style 
or  preamble  or  return  that  is  made  from  an  inferior  court  to  a  superior,  from 
whence  a  certiorari  issues  to  remove ;  or  where  the  whole  record  is  made  up  in  fonn. 
2^  PeopU  V.  BmneU,  1. 
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2.  It  is  objected  that  the  indictment  is  bad,  because  the  caption  does  not  allecre 
that  the  grand  jurors  "  were  then  and  there  sworn  and  charged."  While  an  indict- 
ment remains  in  the  same  court  in  which  it  is  found,  a  caption  is  not  necessary, 
{People  y.  JeweU,  8  Wend.,  814.)  The  caption  forms  no  part  of  the  IndictmenL 
Wagner  v.  The  People,  465. 

CHARACTER. 

1.  The  court  charged  the  jury,  in  substance,  that  g^od  character  was  a  fact  to  be 
considered  by  the  jury  like  every  other  fact  in  the  case,  no  matter  what  the  other 
testimony  in  the  case  might  be ;  but  when  the  evidence  is  positive,  leading  to  a 
conviction  logically  and  fairly  derived  of  guilty  from  all  the  testimony,  the  simple 
fact  that  a  person  possesses  previous  good  character  will  be  of  no  avail ;  that  it  Is  in 
cases,  of  a  well  reasoned  doubt,  a  doubt  logically  arrived  at,  arising  out  of  all  the 
testimony,  that  evidence  of  good  character  steps  in,  and  then  it  becomes  the  duty 
of  the  jury  to  give  a  verdict  in  favor  of  the  prisoner.  Held,  to  be  clearly  erroneous, 
and  well  calculated  to  mislead  the  jury  to  the  prejudice  of  the  prisoner.  Bemsen  v. 
The  People,  280. 

2.  Evidence  of  good  character  is  not  only  of  value  in  doubtful  cases,  and  in  pros- 
ecutions for  minor  offences,  but  is  entitled  to  be  considered,  when  the  crime  charged 
is  atrocious,  and  also  when  the  testimony  tends  very  strongly  to  establish  the  guilt 
of  the  accused.  It  wiH  sometimes  of  itself  create  a  doubt  when  ¥rithout  it  none 
would  exist.  /i. 

8.  There  is  no  case  in  which  the  jury  may  not,  in  the  exercise  of  a  sound  judg- 
ment, give  a  prisoner  the  benefit  of  a  previous  good  character.  No  matter  how  con- 
'dusive  the  other  testimony  may  appear  to  be,  the  character  may  be  such  as  to 
create  a  doubt  in  the  minds  of  the  jury,  and  lead  them  to  believe,  in  view  of  the 
improbabilities  that  a  person  of  such  character  would  be  guilty  of  the  offence 
charged,  that  the  other  evidence  in  the  case  is  false,  or  the  witnesses  mistaken.       ItL 

4.  The  court  chargred  the  jury  in  respect  to  it  as  follows:  "  Good  character,  as  all 
judges  have  charged  juries,  is  a  shield  and  protection  where  it  is  offered  in  doubtful 
cases,  because  it  repds  the  presumption  of  guilt,  but  in  a  clear  case  it  affords  no  pro- 
tection. Yet,  it  is  for  you  to  say  how  far  and  what  degree  of  weight  you  will  give 
to  that  testimony.  *  *  *  <•  If  you  think  it  entitled  to  any  weighty  you  can  regard 
it ;  if  you  do  not  you  can  reject  it." 

In  so  far  as  the  charge  left  it  to  the  diaereUon  of  the  jury  to  utterly  disregard  the 
uncontradicted  evidence  of  the  defendant's  good  character  (and  it  seems  to  have  done 
BO  unqualifiedly),  it  was  erroneous  and  prejudicial  to  the  defendant.  The  true  rule 
is,  that  such  evidence  must,  in  any  event,  be  considered  by  the  jury,  together  with  the 
other  facts  and  circumstances  of  the  case ;  it  is  not  merely  of  value  in  doubtful  cases, 
but  will,  of  itself,  sometimes  create  a  doubt  where  none  could  exist  without  it;  and 
if  good  character  be  proved  to  the  satisfaction  of  the  jury,  it  should  turn  the  scale  in 
favor  of  the  defendant,  even  in  cases  where,  without  it,  the  whole  evidence  would 
slightly  preponderate  against  him.  (Stephetts  v.  77^  People,  4  P.  C.  R.,  896 ;  Cancemi 
T.  Tke  People,  16  N.  Y.,  501 ;  2  Russ.  on  Crimes,  785,  786.)     The  PeopUr.  Lamb,  428^ 

6.  The  court  charged  the  jury,  that  good  character  always  is  in  favor  of  the  pris- 
oner against  whom  proof  is  purely  circumstantial.    When  there  is  direct  evidence  of 
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the  commission  of  a  crime  by  a  prisoner,  then,  good  character  goes  for  naught ;  when 
the  proof  is  circumstantial,  proof  of  good  character  is  a  matter  to  be  taken  into  con- 
sideration, and  is  to  have  a  very  favorable  influence  upon  the  mind  of  the  jury. 

EM,  That  the  good  character  of  the  accused  is  to  be  considered  by  the  jury  upon 
the  question  of  the  credibility  of  direct  evidence  of  his  guilt,  the  same  as  upon  proof 
of  circumstances  tending  to  show  it,  or  the  inferences  to  be  drawn  from  such  circum- 
Btancee.    (Following  Renuen  v.  7^  FeopU,  ante,  page  280.) 

The  court  afterward  charged  the  jury,  that  they  must  consider  and  give  the  ac- 
cused the  benefit  of  the  evidence  of  his  good  character,  in  the  case,  thus  the  error 
was  corrected.     Stover  y.  The  People,  603. 


CONFESSIONS. 

1.  The  first  distinction  which  the  law  makes  is,  between  a  statement  or  declaratlQD 
made  before,  and  one  made  after,  the  accused  was  conscious  of  being  charged  with 
or  suspected  of  the  crime.  If  before,  it  is  admissible  in  all  cases,  whether  made  un- 
der oath  or  vrithout  oath,  upon  a  judicial  proceeding  or  otherwise,  but  if  made  after- 
wards, the  law  becomes  at  once  cautious  and  hesitating.  The  inquiry  then  is,  was 
it  voluntary?  For,  unless  entirely  voluntary,  it  is  held  not  to  be  admissible. 
7%«  FeopU  V.  Wetiiz,  61. 

2.  However  slight  the  threat  or  small  the  inducement  then  held  out,  the  statement 
will  be  excluded  as  not  voluntary.  It  is  plain,  therefore,  that,  in  such  cases  at  least, 
by  "  voluntary"  is  meant  proceeding  from  the  spontaneous  suggestions  of  the  party's 
own  mind,  free  from  the  influence  of  any  extraneous  disturbing  cause.  Id, 

« 

8.  Where  the  prisoner  was  told  untruly  and  as  an  artifice,  when  in  jail,  that  his 
accomplices  were  in  custody  and  upon  hearing  this,  which  was  said  to  induce  a  con- 
fession, h^  confessed ;  the  confession  was  admitted  in  evidence.  ItL 

4.  The  prisoner,  while  in  jail,  having  written  a  letter  to  his  father,  asked  the 
turnkey  to  put  it  into  the  post,  which  he  promised  to  do;  but  instead  of  this,  the 
turnkey  delivered  it  to  the  magistrate.  The  letter  was  offered  in  evidence  and  ob- 
jected to,  but  admitted.  ItL 

5.  So  where  the  person  to  whom  the  confession  was  made  had  taken  an  oath  that 
he  would  not  reveal  it,  this  was  held  to  be  no  objection  to  the  evidenca  Id, 

6.  A  confession  is  admissible,  although  it  is  elicited  by  questions  put  to  the  pris- 
oner, by  a  magistrate,  constable,  or  other  person.  The  leading  authority  on  this 
point  is  WUd^a  Case  (I  Mo.  C.  C.  R.,  462).  The  person  having  the  prisoner  (a  boy 
about  fourteen)  in  charge,  told  him  to  kneel  down  and  tell  the  truth  in  the  presence 
of  the  Almighty.  He  did  so,  and  confessed  to  pushing  the  children,  with  whose 
murder  he  was  charged,  into  the  pit.  At  a  meeting  of  all  the  judges  in  1886,  four 
only  absent,  they  held  that  the  confession  was  strictly  admissible.  Id, 

7.  So,  also,  a  confession  is  admissible,  although  it  is  elicited  in  answer  to  a  ques- 
tion which  assumes  the  prisoner's  guilt,  or  is  obtained  by  artifice  or  deception.      Id, 
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8.  The  rule  is  well  settled,  that  a  confession  must  never  be  received  in  evidence 
where  the  respondent  has  been  influenced  by  any  threat  or  promise.  The  Stale 
V.  Walker^  67. 

9.  But  it  is  claimed  that  the  evidence  introduced  in  the  court  below,  and  which 
is  spread  upon  the  record,  and  under  which  the  confessions  were  admitted,  shows 
that  no  threat,  promise,  or  inducement  were  made  or  held  out  to  the  respondent,  that 
could  have  influenced  him  in  making  the  confession  ;  but  that  he  acted  voluntaril}*. 
In  looking  at  the  whole  testimony,  we  are  led  Jx)  a  diflierent  conclusion.  It  appears 
that  Greenbank,  who  was  injured  by  the  fire,  had  once  caused  the  respondent  to  be 
arrested.  That  on  examination  nothing  was  proved  against  him,  and  he  was  dis- 
charged. Within  two  or  three  days  Greenbank  induced  the  authorities  to  arrest  him 
again,  under  the  belief  that  if  he  was  confined  in  jail,  he  would  "  own  up,"  to  use 
his  own  expression.  He  was  again  arrested,  and  for  want  of  bail  was  sent  to  jaiL 
After  he  was  arrested  and  before  his  examination,  Morey,  the  officer  who  held  the 
warrant,  and  had  him  in  charge,  told  him  that  if  he  knew  anything  about  the  fire, 
either  that  Brierly  had  anything  to  do  with  it,  or  set  him  on,  the  best  thing  he  could  do 
was  to  own  up  before  his  trial,  and  told  him  that  if  he  wanted  to  say  anything  to  liim 
{the  oflicer)  and  would  tell,  he  would  help  him  if  he  could.  Within  a  few  days  after 
he  was  imprisoned,  he  sends  for  Greenbank  by  letter,  saying,  substantially,  that 
he  would  give  him  information  as  to  Brierly.  When  Greenbank  went  to  see  him,  he 
commenced  by  saying  to  him  *'  that  he  wanted  him  to  tell  the  truth  just  as  it  was  ;  that 
it  would  be  better  for  him ;  that  they  had  got  Brierly,  and  probably  they  would  both 
be  tried  that  day,  and  that  it  would  be  better  to  tell  the  truth  just  as  it  was,  for  if  Brierly 
should  get  the  start  of  you  it  may  go  hard  with  you.  You  are  a  young  man,  and  it 
would  be  better  for  you  to  tell  it  just  as  it  is ;  he  said  he  would,  etc."  This  is 
clearly  holding  out  an  inducement  to  make  a  disclosure  of  some  kind.  He  is  told 
that  it  will  be  better  for  him  to  do  so.  It  is  also  intimated  that  if  he  does  not,  Bri- 
erly may,  and  that  might  injure  him.  Id. 

10.  But  it  is  said  these  were  only  inducements  to  tell  t/u  tntfh,  and  had  no  ten- 
dency to  induce  a  confession  that  was  not  true.  This  is  true  to  the  ear  of  the 
respondent,  but  it  is  not  so  to  his  understanding.  He  has  already  asserted  his  inno- 
cence, and  on  that  stands  committed  for  trial.  He  is  now  told  that  it  will  be  better 
for  him  to  tell  the  truth.  Does  he  understand  from  that,  or  does  the  person  making 
the  statement  intend  him  to  understand,  that  it  will  do  him  any  good  to  re-assert 
his  innocence  ?  Certainly  not.  The  person  making  the  statement  does  it  because 
he  believes  or  suspects  he  has  not  told  the  truth.  And  the  prisoner  understands  that 
whether  he  is  innocent  or  not,  it  will  in  some  way  better  his  condition  to  tell  a  differ- 
ent story.  TdL 

11.  It  is  claimed  on  the  part  of  the  respondent  that  confessions  alone  are  not  suffi- 
cient in  law  to  warrant  a  conviction.  It  is  true  that  it  is  said  in  some  of  the  books 
that  tlie  accused  should  not  be  convicted  upon  confessions  without  some  other  evi- 
dence tending  to  show  that  the  crime  has  been  committed,  or  as  it  is  said,  nnloas 
there  is  other  proof  of  the  corptis  delicti  ;  that  is,  in  case  of  murder,  that  the  perscm 
alleged  to  have  been  murdered  is  deceased,  or  in  case  of  larceny,  that  the  property 
alleged  to  have  been  stolen  has  been  taken  or  lost.  This  however  is  said  usually  in 
reference  to  high  crimes.  If  it  is  a  rule  of  law  applicable  to  felonies  and  the  higher 
crimes,  we  think  there  is  no  such  absolute  rule  of  law  applicable  to  the  lower  grades 
of  crime  or  misdemeanors  to  which  this  offence  belongs ;   although  great  canticm 


Confessions.  625 


should  always  be  exercised  in  weighing  evidence  when  it  consists  of  confessions 
alone.     TheSUtiey.  Oilbert,  181. 

12.  The  yalue  of  any  confession  as  evidence  of  guilt  depends  on  its  being  volun- 
tary, and  the  material  inquiry  is  whether  the  confession  has  been  obtained  by  the 
influence  of  hope  or  fear  applied  by  a  third  person  to  the  prisoner's  mind.  The  State 
V.  Carreial.,  184. 

18.  There  were  two  confessions  made  by  the  defendant  Can*.  One  to  Watson,  a 
constable,  and  Grain,  his  assistant,  which  was  made  under  inducements,  and  was  not 
offered  or  received  in  evidence.  The  other  was  made  some  five  hours  afterward 
to  He&th,  State's  attorney,  in  the  presence  of  Watson  the  constable,  but  after  Heath 
had  said  to  the  prisoner  if  he  wanted  to  make  a  confession  he  would  do  so,  but  he  must 
not  expect  any  fovor.  Cyrus  Brown  then  told  the  prisoner  that  he  was  not  obliged 
to  make  a  confession  unless  he  chose  to ;  that  he  was  not  obliged  to  tell  anything 
to  criminate  himself.  Deacon  Abbott  also  told  him  that  if  he  was  going  to  tell 
anything,  to  tell  the  truth  —  to  tell  it  just  as  it  was.  Held,  that  the  second  confes- 
sion was  admissible ;  and  that  if  the  previous  inducements  ever  had  any  influence 
upon  the  prisoner,  they  must  have  been  removed  by  the  language  used  by  tfie  State's 
jittomey  to  the  prisoner.  Id. 

14.  It  appeared  from  the  testimony  of  the  complainant  that  he  had,  in  the  pres- 
ence of  the  o£5cer  who  made  the  arrest,  and  while  he  had  the  prisoner  in  custody, 
(old  the  prisoner  "  that  the  best  he  could  do  was  to  own  it  up ;  that  this  would  be 
better  for  him."  And  that  the  officer  had  previously  told  him  the  same  thing,  also, 
that  "  if  he  had  taken  the  horse,  it  would  be  better  for  him  to  own  up,"  and  that  he 
"  thought  the  complainant  would  not  be  so  hard  on  him  if  he  could  get  his  horse 
back."  These  confessions  were  proved,  under  the  proper  objection  and  exception 
on  the  part  of  the  prisoner.  Aft^r  these  confessions  were  received,  the  prisoner's 
counsel  moved  to  strike  them  out  on  the  ground  that  they  were  not  voluntary,  which 
motion  was  denied ;  held,  that  the  language  of  the  complainant,  and  of  the  officer, 
to  the  prisoner,  and  which  led  to  the  prisoner's  confession,  came  clearly  within  the 
rule,  and  were  inducements  for  the  confessions,  which  relieve  them  from  being  vol- 
untary ;  and  that  they  should  have  been  excluded,  or  stricken  out  77^  People 
v.  PhiUipe,  19%, 


16.  NoTS.  —  The  rule  of  law  in  regard  to  the  admission  of  confessions  made  by  the 
prisoner  is  now  settled  by  the  Code  of  Criminal  Procedure.     It  is  as  follows  : 

"  §  895.  A  confession  of  a  defendant,  whether  in  the  course  of  judicial  proceedings 
or  to  a  private  person,  can  be  given  in  evidence  against  him,  unless  made  under 
the  influence  of  fear  produced  by  threats,  or  unless  made  upon  a  stipulation  of  the 
district  attorney,  that  he  shall  not  be  prosecuted  therefor;  but  is  not  sufficient  to 
warrant  his  conviction,  without  additional  proof  that  the  crime  charged  has  been 
committed." 

It  has  been  determined  both  by  the  General  Term  and  the  Court  of  Appeals  of 
this  State,  that  this  section  limits  the  objections  of  the  defendant,  in  regard  to  his 
confessions,  to  the  proposition  that  they  were  made  under  the  influence  of  fear  pro- 
duced by  threats,  or  unless  made  upon  a  stipulation  of  the  district  attorney. 

The  question  came  up  in  the  case  of  People  v.  MeOUnn  before  the  judges  of  the 
General  Term  of  the  First  Department,  Brady  P,  /.,  writing  the  opinion  of  the 
eoart    It  is  reported  in  1  N.  T.  Criminal  Rep.  105.    Judge  Bbadt  says:     "  What- 
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ever  may  have  been  the  rule  prior  to  the  enactment  of  this  section,  the  law  of  this 
State  is  now  settled  by  its  features,  because  the  objection  to  the  confession  is  limited, 
it  would  seem,  to  the  proposition  that  it  was  made  under  the  influence  of  fear  pro 
duced  by  threats." 

Again  the  Judge  says :  "  But  the  section  in  the  Code  of  Criminal  Procedure,  io 
phraseology  at  least,  limits  the  objections  to  a  confession  on  the  ground  simply  that 
it  was  made  under  the  influence  of  fear  produced  by  threats ;  and,  therefore,  no  mat- 
ter what  may  have  been  the  rule  heretofore,  as  already  suggested,  if  the  confession 
was  not  the  result  of  fear  produced  by  threats,  or  it  may  be  by  inducements  held 
out,  if  the  statute  should  ultimately  be  so  construed,  it  may  be  admitted  in  evidence 
against  the  prisoner.*'  When  this  case  reached  the  Court  of  Appeals,  the  opinion  of 
the  court  was  written  by  Ruger,  Ch.  J.  The  report  of  the  case  will  be  found  at  page 
154,  1  N.  Y.  Criminal  Rep.     Ed.  Id, 


CONSTITUTION. 

1.  The  only  question,  then,  is  as  to  the  validity  of  the  provision  in  chapter  383 
of  the  Laf^s  of  1870,  reorganizing  and  reconstructing  the  court.  The  constitutional 
prohibition  upon  the  legislature  in  respect  to  private  and  local  bills  has  come  so  often 
under  review,  and  its  purposes  and  objects,  as  well  as  its  Operation  and  effect,  judi- 
cially declared  that  nothing  remains  but  to  apply  the  principles  of  the  adjudications 
and  give  effect  to  the  plain  intent  of  the  provision  to  cases  as  they  arise.  It  is  de- 
clared that  no  "  private  or  local  bill  which  may  be  passed  by  the  legislature  shall 
embrace  more  than  one  subject,  and  that  shall  be  expressed  in  the  title.**  (Const., 
art.  8,  §  16.)  This  inhibition  is  absolute,  and  every  act  and  part  of  an  act  passed 
in  disregard  of  it  is  void.  The  enactment  is  not  merely  directory,  to  be  followed  or 
not  as  the  legislature  may  think  proper,  but  it  is  mandatory,  and  a  compliance  with 
it  is  necessary  to  the  validity  of  any  act  coming  within  its  terms.  {PwpXe  v.  ^i£U, 
86  N.  Y.,  449 ;  People  v.  Supervisors  of  Chautauqua^  48  id.,  10.)  The  constitutional 
prohibition  includes  all  acts  whether  local  or  private,  and  if  either  "  local  or  pri- 
vate,'* the  requirements  of  the  Constitution  must  be  complied  with.  {P«>pU  v. 
Allen,  42  N.  Y..  878.)  If  a  bill  is  local  in  its  operation  and  effect,  although  public 
in  its  character,  it  is  within  the  constitutional  enactment.  The  provision  in  the  act 
of  1870  was  public  as  it  concerned  the  administration  of  the  criminal  laws  and  the 
trial  and  punishment  of  offenders,  and  provided  for  the  organization  and  construc- 
tion of  a  court  of  criminal  jurisdiction.  But  it  was  local  inasmuch  as  it  related  to  a 
court  peculiar  to  the  city  of  New  York  with  jurisdiction  only  co-extensive  with  the 
limits  of  that  city  and  of  offences  committed  within  its  boundaries.  An  act  regulat- 
ing the  duties  of  a  public  officer  under  the  general  laws  of  the  State,  if  limited  in  its 
operation  to  a  part  of  the  State,  or  to  a  single  county,  is  local,  and  must  be  passed 
in  the  form  prescribed  by  the  Constitution,  although  the  subject-matter  of  the  enact- 
ment is  public,  and  affects  public  interests.  (Gagkin  v.  Meek,  42  N,  Y.,  186;  Peo- 
ple y,  aSrien,  88  id.,  198.)    ffuber  v.  The  People,  519. 


CORRUPTION  IN  OFFICE. 

m 

1.  The  defendant  was  a  supervisor  of  Erie  County,  and  was  indicted,  tried  and 
convicted,  of  corruption  in  office. 

It  was  charged,  in  substance,  that  the  defendant  was  a  member  of  the  Board  of  Su- 
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pervisore  of  the  county  of  Erie ;  that  he  procured  from  one  Taylor,  certain  specified 
articles,  for  his  own  use  and  that  said  Taylor  presented  to  said  Board  of  Supervisors 
an  account  against  said  county  for  such  articles,  and  other  articles  furnished  to  other 
persons,  for  their  use ;  and  that  the  defendant,  as  one  of  the  said  Supervisors,  well 
Icnowing  that  the  account  was  not  a  lawful  charge  against  the  county,  confederated 
and  combined  with  other  members  of  the  said  board,  and  knowingly,  corruptly,  unlaw- 
fully and  partially  voted  that  the  said  account  be  allowed,  and  the  same  was  allowed 
to  the  amoant  of  $3,926.81,  and  that  it  was  paid  by  the  county.  It  was  alleged  that 
said  voting  occurred  at  a  meeting  of  the  said  Board  of  Supervisors,  lawfully  con- 
vened, on  the  28th  day  of  December,  1865.  The  third  count  of  the  indictment 
contained  a  similar  charge,  in  voting  to  allow  another  account,  on  the  16th  day  of 
December  of  the  same  year.     The  People  y.  Sioekin^,  828. 

2.  The  point  made  by  the  counsel  for  the  defendant  is,  that  the  defendant  was  a  ju- 
dicial officer,  and  that  the  matters  charged  against  him  were  judicial  acts  done  in  the 
performance  of  his  judicial  duty ;  and  that  as  such  they  do  not  form  the  subject  of 
indictment 

Held,  that  the  act  of  the  board  of  supervisors  in  examining,  settling  and  allowing 
accounts  chargeable  to  the  county,  is  a  judicial  act,  and  the  supervisors  in  ezeroiB* 
ing  the  powers  conferred  upon  them  by  statute  in  this  regard,  are  not  liable  In  any 
dvil  action,  however  erroneous  or  wrongful  their  determination  may  be ;  and  their 
decision  is  binding  upon  all  parties  concerned. 

Beld,  also,  that  supervisors  acting  as  a  board,  are  charged  and  intrusted  with  defi- 
Bite  duties  and  powers,  to  be  performed  and  exercised  for  the  benefit  of  the  commu- 
nity, and  if  they  wickedly  abused,  or  fraudulently  exceeded  their  powers,  they  are 
punishable  by  indictment.  If,  in  the  language  of  this  indictment,  a  supervisor  act- 
ing as  a  member  of  the  board,  knowingly,  corruptly,  unlawfully  and  partially, 
votes  that  an  account  presented  against  the  county  as  a  county  charge,  be  allowed 
and  made  a  charge  against  the  county,  he  is  guilty  of  a  misdemeanor. 

Held,  also,  that  although  the  po^jfer  to  examine,  settle  and  allow  accounts  is  in  its 
nature  judicial,  and  that  parties  interested  are  bound  by  the  decision  in  all  cases 
calling  for  the  exercise  of  judgment  and  discretion ;  yet,  the  same  board  of  super- 
visors may  re-examine  an  account  onc«  passed  upon,  and,  in  fact,  reject  it,  or  reduce 
the  amount  first  allowed;  and  until  the  claimant  has  received  the  order  for  the 
payment  of  his  claim,  the  board  of  supervisors  have  jurisdiction  over  it. 

The  case  of  7Ju  People  v.  The  Supervieors  of  Sehenectatfy  County,  85  Barbour,  408, 
questioned,  and  the  proper  application  of  the  rule  funelue  officio  in  that  case 
doubted.  Id. 

8.  The  time  and  place,  when  and  where  the  crime  was  committed,  must  be  stated 
with  certainty  in  an  indictment,  but  it  is  not  necessary  to  prove  them  on  the  trial 
as  stated,  unless  they  are  necessary  ingredients  in  the  ofience,  but  in  this  case  it 
was  not  material  whether  the  crime  was  conomitted  on  the  28th  or  16th  of  Decem- 
ber, nor  was  the  amount  of  the  account  as  allowed  material.  The  verdict  in  this  case 
was,  guilty  of  the  offence  charged  in  the  indictment,  and  the  rule  is,  that  where 
tliere  is  one  good  count  in  the  indictment,  and  the  verdict  is  a  general  one  of 
guilty,  the  conviction  is  to  stand.  Id, 
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COURT  OF  APPEALS. 

1.  On  6onviction8  for  murder  this  court  can  review  questions  of  law  only.  The 
question  whether  the  evidence  justified  the  verdict  of  the  jury,  finding  the  defendant 
guilty  of  murder  in  the  first  degree,  cannot  be  examined  here.  The  People  v. 
Jjewis,  102. 

2.  The  jury  procured  and  read  a  newspaper  report  of  the  trial  after  the  case  was 
submitted  and  at  the  same  time  read  the  Revised  Statutes  containing  the  definition 
of  murder  and  manslaughter. 

Heldt  That  the  Court  of  Appeals  could  not,  upon  affidavits,  review  the  actions  com- 
plained of;  they  did  not  appear  in  the  record  and  were  no  part  of  the  proceedings 
of  the  court,  at  the  trial     Gaffney  v.  27ie  Peeple,  626. 

8.  See  Code  of  Criminal  Procedure,  sections  462  to  466. 

4.  ffeldj  That  this  court  has  no  power  to  reverse  the  judgment  upon  the  ground 
that  the  verdict  was  against  the  weight  of  evidence.  A  writ  of  error  in  a  criminal 
case  brings  up  for  review  only  questions  of  law  raised  by  exceptions  properly  taken 
upon  the  trial.    Donohue  v.  The  People,  680. 


COURTS. 

1.  The  power  to  fix  the  times  and  places  of  holding  courts  was  committed  by  stat- 
ute to  all  the  judges,  and  not  to  a  single  judge  of  a  judicial  district  Norihrup  v. 
T%e  People,  20. 

2.  It  was  not  in  the  power  of  a  single  judge,  at  any  time,  to  appoint  any  other  place' 
than  White  Plains  for  holding  courts  in  the  county  of  Westchester  for  the  year 
1867.  Id. 

8.  The  Oyer  and  Terminer  having  adjourned  to  Bedford  in  Westchester  county,  a 
place  not  designated  by  the  judges  as  a  place  where  courts  should  be  held,  had  no 
authority  in  law  to  try  the  prisoner,  and  his  conviction  had  at  such  place  was  void 
and  was  set  aside.  Id. 

4.  The  only  doubt  which  I  have  in  regard  to  the  case  is,  whether  the  Supreme 
Court  should  not  have  ordered  a  new  trial,  instead  of  an  absolute  discharge.  The 
judgment,  which  the  Supreme  Court  is  authorized  to  reifder,  is  prescribed  by  the 
statute  (2  R.  S.,  741,  §  24),  which  declares:  "  If  the  Supreme  Court  shall  reverse 
the  judgment  rendered,  it  shall  either  direct  a  new  trial,  or  that  the  defendant  be 
absolutely  discharged ,  according  to  the  cireumUances  of  the  caee." 

I  do  not  understand  that  this  vests  in  the  court  an  absolute  discretion,  but  that 
they  are  authorized  to  decide  between  an  absolute  discharge  and  a  new  trial,  as  the 
case  calls  for.  Doubtless,  if  the  term  of  sentence  liad  nearly  expired,  or  if  the  ease 
showed  that,  aside  from  the  confessions,  the  prisoner  could  not  be  convicted,  and 
that  therefore  a  new  trial  would  be  useless ;  it  would  be  the  duty  of  the  court  to  or- 
der an>  absolute  discharge.  But  this  section  is  not  intended,  I  think,  to  vest  in  the 
court  any  pardoning  power,  or  to  determine  that  persons  charged  with  crimes  shall, 
or  shall  not,  be  brought  to  trial,  when,  for  aught  that  appears,  such  trial  would  re- 
sult in  a  conviction.     27u  People  v.  PhUUpe,  196. 
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5.  It  was  the  manifest  intention  of  the  framers  of  article  six  of  the  Constitution  of 
the  State  of  New  York  to  have  it  go  into  effect  January  1,  1870,  and  therefore  the 
proTisions  of  section  eight  of  that  article,  which  disqualifies  justices  of  the  Supreme 
Court  from  sitting  at  General  Term  in  review  of  their  own  decisions,  does  not  apply 
to  this  case,  which  was  determined  by  the  General  Term  before  the  judiciary  article 
went  into  effect.     Jieal  v.  77i£  People^  216. 

6.  The  statute  (g  7,  2  R.  S.,  882,)  authorizes  the  Court  of  Sessions,  at  which  the 
indictment  was  found,  to  send  it  to  the  next  Court  of  Oyer  and  Terminer  for  trial,  and 
the  making  of  such  order  vests  the  entire  jurisdiction  of  the  case  in  the  Court  of 
03*er  and  Terminer,  and  such  jurisdiction  continues  until  by  some  subsequent  action 
it  is  transferred  to  some  other  court  or  the  cause  is  tried.  M. 

7.  Note. — The  Revised  Statutes  (§  7,  2  R.  S.,  882)  authorizing  Courts  of  Sessions, 
at  which  indictments  are  found,  to  send  them  to  the  next  Oyer  and  Terminer  for 
trial,  has  been  repealed. 

The  law  now  in  force  on  this  subject  may  be  found  in  the  Code  of  Criminal  Pro- 
cedure.   These  sections  read : 

"  §  22.  The  court  of  oyer  and  terminer  has  jurisdiction: 

«  *  *  «  «,IK  *  *  «  * 

6.  To  exercise  the  same  jnrisdiction  as  a  court  of  sessions  in  a  cause  or  proceeding 
transferred  according  to  sections  forty  and  forty-one  of  this  Code ; 

6.  By  an  order  entered  in  its  minutes,  to  send  any  indictment  found  therein  for  a 
crime  triable  at  the  court  of  sessions  of  the  county,  or  the  court  of  general  sessions 
of  the  city  and  county  of  New  York,  to  such  court ; 

"  §  40.  A  court  of  sessions  must  send  every  indictment  there  found  for  a  crime  not 
triable  therein  to  the  court  of  oyer  and  terminer  of  the  county,  or  to  a  city  court 
having  jurisdiction  to  try  and  determine  the  same. 

"  §  41.  A  court  of  sessions  may  send  an  indictment  pending  therein  to  a  court  of 
oyer  and  terminer  of  the  same  county,  to  be  determined  according  to  law,  and  if  such 
indictment  is  remitted  back  without  trial  by  the  court  of  oyer  and  terminer,  the 
court  of  sessions  may  proceed  thereon." 

It  has  been  decided  that  the  Oyer  and  Terminer  may  remit  back  to  the  Sessions 
an  indictment  found  in  the  Sessions  and  removed  by  order  of  a  circuit  judge ;  and 
the  Oyer  and  Terminer  may  also  receive  back  from  the  Sessions  and  try  indictments 
found  in  the  Oyer  and  Terminer  and  sent  to  the  Sessions  for  trial.  (People  v.  Oay^ 
10  Wend.,  609;  People  v.  N.  F.  Oeti,  Sese.,  8  Barb.,  144.)    Ed.  Id, 

8.  At  the  trial  of  this  case  a  jury  was  impanelled  and  a  portion  of  the  evidence 
taken  when  Davidson,  a  justice  of  the  peace,  was  substituted  in  the  place  of  El  wood, 
as  a  justice  of  the  Sessions ;  held,  that  when  Elwood  abandoned  the  trial,  the  court 
was  disorganized,  so  far  as  this  trial  was  concerned ;  that  the  prisoner  had  a  right 
to  insist  that  his  trial  should  proceed  before  the  same  court  before  which  it  was  com- 
menoed.     Blend  v.  The  People,  807. 

9.  Where  the  constitution  requires  a  court  to  be  constituted  of  a  certain  number 
of  members,  they  cannot  be  changed,  during  a  trial,  and  others  substituted.  Id, 
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10.  The  prisoner  was  indicted  for  obtainiDg  property  UDder  false  pretencea. 

The  prisoner  was  indicted  at  a  term  of  the  Oyer  and  Terminer  held  in  and  for  the 
County  of  New  York.  The  indictment  was  transferred  to  the  Court  of  General  Ses- 
sions of  that  county,  where  the  prisoner  was  tried,  convicted  and  sentenced  to  the 
State  prison  for  three  years. 

The  only  question  taken  to  the  conviction  was,  that  the  Oyer  and  Terminer  in 
which  the  indictment  was  found  was  not  legally  constituted,  as  Jostioe  Cardoao  alone, 
held  the  court,  without  the  Mayor  and  recorder,  alderman,  or  any  two  of  them,  as 
associate  justices,  nor  was  there  present  an}-  judge  of  the  Court  of  Common  Pleas. 

Heldf  That  under  the  constitution  of  the  State,  which  declares  that  any  one  of  the 
justices  of  the  Supreme  Court  "  may  preside  in  courts  of  Oyer  and  Terminer  in  pnj 
county,"  it  is  indispensable  that  a  Supreme  Court  justice  must  be  a  member  of  and 
preside  in  that  court ;  with  this  exception,  the  whole  subject  of  the  organization  of 
those  courts  is  under  the  control  of  the  legislature.  The  legislature  may  associate 
other  judicial  officers  with  the  presiding  justice,  or  provide  for  commissioners  to  sit 
with  him,  or  allow  him  to  preside  without  assistants  or  associates,  making  him  the 
sole  judge  of  the  court.  A  judge  may  "  preside  "  whether  sitting  as  a  sole  judge,  or 
as  one  of  several  judges. 

Held,  That  in  the  constructioD  of  statutes,  effect  must  be  giiren  to  the  intent  of  the 
legislature  whenever  it  can  be  di8oemed,^though  such  construction  seem  contrary  to 
the  letter  of  the  statute.  A  statute  should  not  be  so  construed  as  to  work  a  publie 
mischief,  unless  required  by  words  of  the  most  explicit  and  unequivocal  impoiib 
The  ground  and  cause  of  the  making  of  a  statute  explains  the  intent. 

Held,  That  if  the  repeal  of  a  statute  Is  by  express  and  positive  lerms,  and  there  b 
no  legitimate  evidence  in  or  out  of  the  act  of  an  attempt  to  qualify  and  restrict  the 
operation,  that  is,  no  limitation  or  qualification,  express  or  implied,  the  only  quea- 
tion  is  as  to  the  effect  of  the  repeal,  and  the  rule  is,  that  for  all  purposes  the  law 
repealed  is  as  if  it  had  never  existed.  A  clause  in  a  statute  purporting  to  repeal 
other  statutes  is  subject  to  the  same  rules  of  interpretation  as  other  enactments,  and 
the  intent  must  prevail  over  literal  interpretation.  In  case  of  doubt  or  uncertainty, 
acts  in  pari  materia,  whether  repealed  or  unrepealed,  may  be  referred  to  in  order  to 
discern  the  intent  of  the  legislature.  Statutes  in  pari  materia  relate  to  the  same 
subject,  the  same  person  or  thing,  or  the  same  class  of  persons  or  things,  and  are  to 
be  read  together,  for  the  reason  that  it  is  to  be  implied  that  a  code  of  statutes  relat- 
ing to  one  subject  is  governed  by  the  same  spirit,  and  are  intended  to  be  harmoniooa 
and  consistent.  They  are  to  be  taken  together  as  if  they  were  one  in  law,  as  one 
statute. 

Held,  That  statutes  enacted  at  the  same  session  of  the  legislature  should  receive  a 
construction,  if  possible,  which  will  give  effect  to  each.  They  are  within  the  reason 
of  the  rule  governing  the  construction  of  statutes  in  pari  materia.  Each  is  sup- 
posed to  speak  the  mind  of  the  same  legislature,  and  the  words  used  in  each  should 
be  qualified  and  restricted,  if  necessary,  in  their  construction  and  eflfect,  so  as  to  give 
validity  and  effect  to  every  other  act  passed  at  the  same  session. 

Held,  That,  while  every  r^easonable  doubt  upon  questions  of  law  or  fact  bearing 
upon  the  guilt  or  innocence  of  the  accused  should  be  solved  in  his  favor,  doubts  as 
to  jurisdiction  may,  in  a  case  like  this,  be  solved  in  favor  of  the  tribunal  exercising 
it  unless  by  so  doing  some  established  rule  of  law  will  be  palpably  violated. 

Held,  That,  following  the  foregoing  rules  of  construction,  the  Oyer  and  Termi- 


Courts.  631 

ner  in  which  the  indictment  was  found  was  legally  oonstittited,  and  that  the 
objection  thereto  is  not  well  taken,  and  the  judgment  must  be  affirmed.  BnUth  v. 
J^  PeopU,  469. 

11.  Upon  the  conviction  of  the  plaintiff  in  error,  the  Sessions  when  it  came  to 
sentence  him,  conceived  itself  bound  by  the  authority  of  certain  adjudications  of 
courts  superior  to  it,  and  deemed  itself  destitute  of  power  to  impose  the  punishment, 
which,  could  it  have  made  exercise  of  its  discretion,  it  would  have  alone  inflicted  in 
the  case.  Considering  itself  held  to  the  punishment  named  in  the  twenty-ninth  sec- 
tion of  the  act  of  1857,  it  sentenced  the  plaintiff  in  error  to  pay  a  fine  of  $100  and 
to  be  imprisoned  in  the  county  jail  for  ninety  days.  Its  action  thereto  was  put 
expressly  upon  the  want  of  power  to  do  otherwise,  it  avowing  that,  in  the  exercise 
of  its  sound  discretion,  it  would  not  have  inflicted  the  punishment  of  imprisonment. 
In  such  case,  although  there  may  be  power  in  the  lower  court  to  do  just  that  which 
it  has  done,  and  to  which  exception  is  taken ;  if  it  appears  that  the  action  complained 
of  was  had  by  the  court,  in  the  belief  of  the  want  of  right  to  exercise  a  discretion, 
and  in  such  exercise  to  take  other  action,  an  appellate  court  may  review  the  proceed- 
ing, and  if  the  opinion  that  there  was  want  of  power  is  erroneous,  send  the  case 
back,  to  be  disposed  of  in  the  discretion  of  the  lower  court.  {HuueU  v.  Conn.,  20 
N.  Y.,  81.)    FiHUe  v.  The  PeopU,  691. 


DISORDERLY  HOUSE. 

1.  On  the  trial  of  an  indictment  for  keeping  a  house  of  ill-fiune,  several  watchmen 
who  had  visited  the  house  were  called  as  witnesses,  and  were  asked,  under  objection, 
what  was  the  character  of  the  women  they  saw  there ;  held,  the  ruling  to  be  correct. 
Evidence  of  the  general  character  of  the  females  for  chastity,  who  frequented  the 
house,  was  competent.  It  was  the  general  character  or  reputation  of  these  persons 
in  the  community,  to  which  the  witnesses  testified,  and  not  to  their  actual  knowledge 
of  their  personal  traits  or  conduct.     CommanweaUh  v.  Gannett,  294. 

2.  The  defendant  offered  evidence,  which  was  excluded,  that  there  was  no  disturb- 
ance about  the  house,  and  that  there  was  no  annoyance  to  the  citizens  in  that  neigh- 
borhood; hddy  that  the  exclusion  of  this  testimony  was  correct.  It  was  wholly 
immaterial.  The  nuisance  consisted  in  the  keeping  a  house  where  wicked  and  dis- 
solute people  resorted,  to  the  injury  of  good  morals,  and  to  the  evil  example  of 
others.  \  Id, 

8.  It  appeared  in  evidence  that  the  defendant  owned  the  house  in  question,  and  had 
lived  there  for  a  number  of  years  with  his  family,  and  under  this  state  of  facts,  the 
court  instructed  the  jury,  that  although  the  defendant's  daughters  nominally  kept 
the  house,  yet  if  he  actually  kept  it  himself,  or  if  he  aided  and  assisted  them  in  keep- 
ing and  maintaining  it  for  the  purposes  specified  in  the  indictment,  they  might  find 
him  guilty ;  held,  that  the  instructions  to  the  jury  wore  correct.  In  misdemeanors, 
all  who  participate  in  the  criminal  act  are  deemed  to  be  principals.  Id, 

4.  The  defendant  was  indicted  in  four  counts,  viz.:  For  keeping  a  disorderly 
house ;  for  keeping  a  gaming  house ;  for  keeping  a  bawdy  house,  and  for  renting  a 
house  with  the  intent  that  the  same  should  be  kept  for  the  purposes  of  prostitution. 
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The  jury  found  the  defendant  guilty  of  keeping  a  disorderly  hoaae,  as  charged  ia 
the  indictment. 

On  the  part  of  the  prosecution,  it  was  shown  that  the  defendant  was  at  times  in 
and  about  the  premises ;  that  he  received  the  rent  for  some  of  the  rooms  of  the 
house,  and  that  the  inmates  of  those  rooms  were  prostitutes. 

The  defendant  proved,  that  he  did  not  own  the  house,  but  the  premises  belonged  to 
his  wife,  and  that  he  was  her  agent,  and  collected  the  rents  for  her. 

On  motion  of  the  defendant,  at  the  close  of  the  evidence,  the  fourth  count  was 
quashed. 

The  court  charged  the  jury,  that  the  defendant  was  liable  to  be  indicted  for  keep- 
ing a  bawdy  or  disorderly  house,  if  he  acted  as  agent  only  in  renting  the  same, 
although  he  was  not  in  fact  the  owner  thereof,  or  in  any  way  interested  therein,  and 
to  be  convicted  merely  as  agent  of  the  owner.  The  defendant  excepted.  Lowensieiti 
V.  7%«  Pcopfe,  421. 

5.  Held  (following  The  People  y^  Brwin,  4  Denio,  129),  that  the  owner  of  a  house 
who  rents  it  to  be  used  and  kept  as  a  house  of  prostitution  is  to  be  deemed  to  keep 
such  house,  and  is  liable  to  indictment  and  conviction  as  the  keeper  of  a  bawdy 
house.  The  principle  of  this  rule  applies  to  any  person  who  is  personally  concerned 
in  the  keeping  of  such  a  house.  In  misdemeanors  there  are  no  accessories.  All 
who  procure,  counsel,  aid  or  abet  the  commission  of  the  crime  are  principals. 

Held,  That  one  who  has  the  control  of  a  house  and  rents  tlie  same  for  and  permits 
it  to  be  used  as  a  house  of  prostitution,  is  a  principal  in  the  crime.  It  matters  not 
in  what  capacity  he  exercises  control ;  there  are  no  agencies  in  crime. 

Hdd,  That  the  charge  of  the  judge  was  correct  wherein  he  stated  the  law  to  be, 
that  the  claim  of  agency  was  no  excuse  for  crime,  and  that  the  defendant  was  liable 
to  indictment  and  punished  as  a  principal,  in  keeping  a  bawdy  house,  notwithstand- 
ing he  professedly  acted  as  an  agent  for  the  owner,  in  renting  the  premises  and  coL 
lecting  the  rents.  /dL 


DRUNKARD. 

1.  The  defendant  is  indicted  as  a  common  drunkard ;  and  on  the  trial  of  the 
indictment  in  the  Superior  Court  his  counsel  requested  the  presiding  judge  to 
instruct  the  jury,  that,  in  order  to  convict,  they  must  be  satisfied  not  only  that  the 
defendant  was  habitually  drunk,  but  that  he  was  drunk  in  such  a  way  as  to  disturb 
the  public  peace  and  good  order. 

The  court  declined  to  give  this  instruction,  and  instructed  the  jury  that  it  would 
be  sufficient  if  they  were  satisfied  that  the  defendant  was  habitually  drank  daring* 
the  time  covered  by  the  indictment.  This  instruction  was  correct ;  becaoae  the 
statute  does  not  make  a  disturbance  of  the  peace  a  constituent  part  of  the  offence, 
nor  does  it  distinguish  between  the  different  effects  of  drunkenness.  Though  a  per- 
son may  keep  himself  so  excessively  intoxicated  as  to  be  unable  to  disturb  the  public 
peace,  this  would  be  no  defence ;  for  the  statute  makes  it  an  offence  simply  to  be  * 
common  drunkard,  without  anything  more.     Commonwealth  v.  Conley,  286^ 
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DYING  DECLARATIONS. 

1.  The  objection  to  the  reading  of  the  whole  of  the  dying  declarations  of  the  de- 
ceased, is  a  question  of  more  difficulty.  The  necessary  evidence  to  admit  such 
declarations  was  amply  sufficient ;  and  the  greater  part  of  those  declarations  were 
firoperly  received.  All  that  related  to  the  transaction  and  circumstances  attending 
the  homicide  was  admissible ;  but  whether  the  statements  of  the  deceased,  as  to  pre* 
vious  difficulties  and  threats  of  the  prisoner,  can  be  received  is  more  doubtful. 

The  rule  in  the  English  cases  appears  to  be  that  sach  declarations  are  admitted  from 
the  necessity  of  the  case,  to  prove  the  r€»  ffeatee,  and  the  transaction  from  which  the- 
death  results.  This  was  so  held  where  it  was  sought  to  prove  perjury  by  tlie  dying 
declarations  of  the  witness  who  had  been  murdered ;  the  court  holding  dying  decla- 
rations only  admissible  where  death  is  the  subject  of  the  charge,  and  where  the  eirairn^ 
Haneea  of  the  death  are  the  subject  of  the  declaration.  {Rex  v.  Mead^  2  Barn.  &  CresS., 
605 ;  4  D.  4  R.,  120.) 

A  similar  rule  has  been  adopted  in  this  country,  NeUoti  v.  The  State,  7  Humph., 
642,  in  which  case  the  court  says:  **It  may  well" be  doubted  whether  the  subject- 
matter  of  the  declarations,  viz.,  that  the  prisoner  had  two  or  three  times  before  had 
tried  to  kill  him,  would  have  been  competent  testimony.  Declarations  are  admitted 
from  the  necessity  of  the  case,  to  identify  the  prisoner  and  establish  the  circumstances 
of  the  ree  getUce  or  direct  transactions,  from  which  the  death  results.  When  they  re- 
late to  former  and  distinct  transactions,  they  do  not  seem  to  come  within  the  princi- 
ple of  necessity.  It  may  be  said  that  a  person  who  is  in  articnlo  moriie,  and  therefore 
supposed  to  be  in  a  situation  in  which  he  would  say  nothing  but  the  truth,  might  as 
well  be  permitted  to  make  such  declarations  as  to  previous  occurrences  as  in  respect 
to  the  immediate  cause  of  his  death.  But  when  we  remember  that  this  rule  has  been 
adopted  rather  from  the  necessity  of  the  case,  arising  from  the  numerous  cases  where 
murder  has  been  committed  with  no  eye  to  see  but  that  of  the  murdered  man  and  the 
murderer ;  that  the  circumstances  attending  the  murder  were  calculated  to  be  more 
strongly  impressed  on  the  mind  than  others ;  that  no  opportunity  for  cross-examina- 
tion exists ;  and  that  other  testimony  may  be  obtained  as  to  previous  transactions^ 
we  may  well  doubt  the  propriety  of  extending  the  rule  so  as  to  admit  dying  declara- 
tiona  regarding  anything,  or  any  occurrence,  except  those  immediately  connected 
with  the  murder.  As  to  all  other  occurrences,  want  of  recollection,  prejudice,  pas- 
sion or  other  causes  may  intervene  to  render  the  truth  of  such  declarations  less  cer- 
tain, and  to  call  more  forcibly  for  an  opportunity  to  cross-examine,  in  order  to- 
ascertain  the  real  facts  of  the  case,  and  the  wisdom  of  the  rule  which  confines  such 
declarations  to  immediate  circumstances  attendant  upon  the  homicide,  is  apparent." 
ffaekeU  v.  The  People,  898. 


ESCAPES. 

1.  The  proceedings  reviewed  in  this  case  is  a  judgment  of  the  General  Term  affirm- 
ing a  judgment  of  the  Court  of  Sessions  of  Albany  County,  awarding  execution  of  a 
former  sentence  of  said  court,  and  that  the  prisoner  be  returned  to  Clinton  State 
prison  to  serve  out  an  unexpired  tenn. 

Held,  That  in  cases  where,  before  the  expiration  of  a  term  of  imprisonment,  the 
prisoner  escapes,  no  new  award  of  execution  is  necessary  or  proper.    The  prisoner 
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can   be  retaken  at  any  time,  and  confined   under   the  authority  of  the  original 

judgment  until  his   term  of  imprisonment  has  been  accomplished.      Haggerty  v. 

The  People,  536. 

2.  NoTK. —  By  Chapter  three  of  the  Penal  Code,  the  proceeding  in  relation  to  the 
recapture  of  prisoners  under  sentence  of  imprisonment  is  regulated  and  the  punish- 
ment for  escape  is  given.  By  the  same  chapter,  aiding  or  abetting  such  prisoners  to 
escape  is  made  a  crime  and  the  punishment  prescribed.     See  page  587. 


EVIDENCE. 

1.  In  an  indictment  for  murder,  the  rules  of  evidence  in  regard  to  the  admission 
of  testimony  are  to  be  applied  the  same  as  in  a  civil  case.     Tke  Stale  v.  Dart,       49. 

2.  It  is  not  the  duty  of  the  court  to  amplify  the  rules  of  evidence  in  fiavor  of  life 
■and  liberty ;  it  is  the  duty  of  the  court  to  administer  the  law  in  every  case  alike.    Id, 

8.  In  the  court  below,  the  prisoner  offered  a  witness  to  testify  that,  about  a  year 
1>efore  Mrs.  Wood's  death,  **  she  stated  to  him  that  she  was  subject  to  fits,  and  had 
several  times  fallen  upon  her  face  when  alone."  Id. 

4.  The  testimony  was  properly  rejected.  It  was  evidence  of  the  mere  declaration 
of  a  third  person,  regarding  past  events,  made  long  before  the  occnrreqce  which  was 
the  subject  of  inquiry,  out  of  court,  not  under  the  sanction  of  an  oath,  and  by  one 
who  neither  was  nor  could  be  subjected  to  a  cross-examination.  It  was  hearsay 
within  all  the  terms  of  the  definition,  liable  to  all  the  objections  against  evidence  of 
that  character,  and  falling  within  none  of  the  recognized  exceptions  to  the  role  of 
law  by  which  hearsay  evidence  is  to  be  excluded  from  the  consideration  <tf  the 
jury.  LL 

6.  It  is  indeed  true  that  "  the  representations  made  by  a  sick  person  of  the  nature, 
symptoms  and  effects  of  the  malady  under  which  he  is  suffering  at  the  time,  are  re- 
•ceived,"  not  as  hearsay  but  " as  original  evidence"  (1  Greenl.  Ev.,  g  101);  such 
representations  being,  it  is  supposed,  the  natural  language  of  the  feelings  which  such 
malady  produces.  But  it  is  an  indispensable  element  in  the  proposition  that  the 
representation  should  be  made  at  the  very  time  when  the  malady  is  in  active 
operation.  Id. 

6.  Where  the  confessions  of  a  prisoner  are  wholly  voluntary,  and  made  uninflu- 
enced by  any  threat,  menace,  promise  or  other  influence,  they  are  admissible  in 
evidence.     Tlie  People  v.  Wentz,  51. 

7.  By  voluntary  is  meant,  proceeding  from  the  spontaneous  suggestions  of  the 
party's  own  mind,  free  from  the  influence  of  any  extraneous  disturbing  cause.  Citing 
and  following  The  People  v.  McMdhon  (15  N.  Y.,  884).  Id, 

8.  A  confession  is  admissible,  although  it  is  elicited  by  questions  pat  to  the  pris- 
oner, by  a  magistrate,  constable,  or  other  person.  /dL 

9.  So,  also,  a  confession  is  admissible,  although  it  is  elicited  in  answer  toaquestioii 
which  assumes  the  prisoner's  guilt,  or  is  obtained  by  artifice  or  deception.  Id^ 
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10.  A  party  is  not  permitted  to  aesert  or  present  evidence  showing  one  state  of 
facts  to  be  trne«  and  afterwards  to  assert  or  prove  that  his  prior  evidence  is  untnie, 
or  not  to  be  relied  on.     JTie  People  v.  Skeehan,  69. 

11.  The  rale  is,  that  where  a  witness  has  given  evidence  against  the  side  for  the 
support  of  which  he  has  been  called,  and  the  court  can  perceive  g^d  grounds  for 
apprehending  that  the  witness  has  testified  under  a  mistake  of  the  facte,  or  inten- 
tionally falsely,  and  there  is  no  bad  faith  on  the  part  of  the  party  producing  the 
witness,  he  is  allowed  to  give  evidence  explaining,  or  even  contradicting  his  own 
witness.  Id, 

12.  The  corroboration  of  an  accomplice  ought  to  be  as  to  some  fact  or  facts,  the 
truth  or  falsehood  of  which  go  to  prove  or  disprove  the  offence  charged  against  the 
prisoner  and  the  confirmation  of  the  accomplice,  in  some^  fact  which  goes  to  fix 
the  guilt  on  the  particular  person  charged.     The  People  v.  Haynet,  71. 

13.  It  is  a  well  settled  rule,  not  to  be  departed  from  in  criminal  cases  especially, 
that  no  issue  shall  be  decided  against  a  citizen  without  testimony  equivalent,  at 
least,  to  that  of  one  credible  witness.  Therefore,  verdicts  rendered  on  the  testimony 
of  confederates,  wholly  uncorroborated,  are  of  doubtful  propriety,  and  will  not  in 
general  be  allowed  to  stand,  if  the  witness  be  otherwise  at  all  impeached.  Id, 

14.  The  refusal  to  allow  the  defendant  to  show  that  the  character  of  a  witness  was 
bad  and  that  they  would  not  then  believe  her  under  oath,  was  error.  The  present 
character  is  the  point  in  issue.  What  the  character  formerly  had  been  is  relevant 
only,  as  it  blends  with  the  continuous  web  of  life  and  tinges  its  present  texture.     Id. 

16.  If  the  above  ruling  was  based  upon  the  fact  that  the  number  of  impeaching 
witnesses  had  been  limited  to  six  on  a  side,  it  was  also  error.  Limiting  the  number 
of  witnesses  to  be  called  did  not  limit  the  right  of  cross-examination.  And  it  was 
hiMf  that  the  defendant  was  entitled  to  the  same  right  of  cross-examination  as  if  no 
ruling  had  been  made  in  regard  to  the  number  of  witnesses  on  the  subject  of 
impeachment  Id, 

16.  It  was  undoubtedly  competent  for  the  court  to  limit  the  number  of  witnesses 
to  be  examined  on  the  question  of  general  character.  But  did  such  limitation  as  to 
number  also  limit  the  right  of  cross-examination  ?  Palpably  it  did  not,  nor  should 
it  have  that  effect —  otherwise  the  test  of  cross-examination  would  be  rendered  value- 
less. The  ruling  as  to  numbers  went  no  further  than  this,  that  each  party  might 
put  six  witnesses  on  the  stand  to  speak  to  the  credibility  of  the  person  sought  to  be 
impeached.  But  when  on  the  stand,  the  right  of  examination  and  cross-examination 
should  not  be  infringed.  Id, 

17.  Give  the  raliog  the  effect  claimed  for  it,  and  it  would  deprive  the  party 
against  whom  the  witness  was  called  of  a  substantial  right,  a  right  to  test  the  capa- 
city, integrity  and  means  of  knowledge  possessed  by  the  witness  on  a  cross-exami- 
nation. The  defendant  was,  therefore,  entitled  to  the  same  right  of  cross-examination 
as  if  no  ruling  had  been  made  in  regard  to  the  number  of  witnesses  on  the  subject 
of  impeachment,  otherwise  the  limitation  would  be  itself  improper,  inasmuch  as  it 
would  deprive  the  party  against  whom  the  witness  was  called  of  a  right  always 
deemed  of  the  utmost  consequence,  a  right  of  full  and  searching  cross-exam- 
ination. I^ 
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18.  Foot  Notk.— By  the  Code  of  Criminal  Procedure,  §  899,  amended  In  1882, 
the  rule  of  law  that  a  jury  might  oonvict  upon  the  testimony  of  an  aocomplioe  alone, 
is  abrogated.  That  section  reads :  "  A  conviction  cannot  be  had  upon  the  testimony 
of  an  accomplice,  unless  he  be  corroborated  by  such  other  evidence  as  tends  to  con- 
nect the  defendant  with  the  commission  of  the  crime."  Id. 

19.  On  an  indictment  for  selling  unwholesome  beef  for  food,  it  is  not  error  for  the 
judge  on  the  trial  to  refuse  to  charge  at  the  request  of  the  defendant,  that  if  the  jury 
should  find  or  believe  that  MctCinney  A  Co.  purchased  this  beef  of  the  defendant 
as  an  article  of  merchandise,  and  not  for  domestic  consumption,  then  the  indict- 
ment could  not  be  sustained.    The  People  v.  Parker,  82. 

20.  The  wrongful  intent  in  this  case  was  fully  proved,  by  shovring  that  the 
defendant  in  error  knew  what  was  the  condition  of  the  beef;  and  the  wrongful  act 
was  proved  by  the  sale  of  the  beef  to  McKinney  A  Co.,  to  be  used  as  human  food ; 
and  this,  in  my  opinion,  was  all  that  was  necessary  to  constitute  the  offence.  Be- 
sides, the  request  upon  which  this  writ  of  error  is  founded  is  in  another  respect 
erroneous.  It  asks  the  judge  to  instruct  the  jury,  that,  if  they  find  McKinney  <fc  Co. 
'purchased  the  beef  as  an  article  of  merchandise,  and  not  for  domestic  consumption, 
then  the  indictn^nt  could  not  be  sustained.  It  thus  asks  an  instruction  to  the  jnry 
that  they  should  be  governed  by  the  intention  of  the  purchaser  instead  of  that  of 
the  prisoner.  This  is  plainly  wrong ;  their  concern  was  with  the  intention  of  the 
latter.  The  avowed  intention  of  the  purchaser,  no  doubt,  would  have  tended  to 
show,  as  a  matter  of  evidence,  what  was  the  intention  of  the  seller,  but  it  was  the 
intention  of  the  seller,  not  that  of  the  purchaser,  which  was  a  constituent  element 
of  the  offence.  Id, 

21.  The  State  gave  evidence  to  the  effect  that  defendant  kept  a  public  house,  that 
in  a  room  in  said  house  called  the  " eloak  room"  in  a  cupboard,  there  were  kept  bot- 
tles containing  spirituous  liquors,  with  drinking  glasses,  and  that  several  persons 
had  drank  liquor  in  said  room  with  others  and  upon  their  invitation,  but  did  not 
know  who  paid  for  it,  or  whether  it  was  paid  for,  nor  did  they  know  who  waited  oa 
them ;  that  they  had  been  asked  by  gentlemen  occupying  rooms  there  to  drink  and 
had  drank  in  the  rooms  occupied  by  these  gentlemen,  but  they  did  not  know  who- 
liad  provided  the  liquor,  and  that  none  of  the  liquor  mentioned  had  been  furnished  by 
the  defendant.  On  cross-examination  of  these  witnesses,  the  defendant  offered  to 
ask  *'  if  it  was  not  the  habit  of  gentlemen  in  travelling  about  the  country,  to  carry 
spirituous  liquors  in  bottles  with  them  ?  "  This  was  objected  to  by  the  prosecution 
and  the  objection  sustained  by  the  court.  Held,  that  the  testimony  was  properly 
rejected.  The  simple  fact  that  travellers  are  in  the  habit  of  carrying  liquor  with 
them  did  not  tend  to  prove  that  the  liquor  the  witnesses  drank  came  from  that 
source.     IVu  State  v.  Barron,  86. 

22.  Whether  ale  is  intoxicating  or  not,  is  not  a  question  of  law,  but  of  fact,  and  is 
peculiarly  within  the  province  of  the  jury.  Where  the  Government  in  a  prosecu* 
tion  for  the  violation  of  the  statute  proves  the  defendant  guilty  of  selling  ale  con- 
trary to  the  provisions  of  the  statute,  that  is  sufiicient  to  warrant  the  jury  in  fining' 
him  guilty  of  selling  intoxicating  liquors.  There  is  no  more  occasion  for  requiring 
affirmative  proof  that  ale  is  intoxicating,  than  that  brandy  is  intoxicating,  or  that 
gvnpowder  is  explosive.  /<!» 
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2B.  Under  the  offer,  by  the  prosecution,  to  prove  that  two  vitnesaea  wero  got  out 
•of  the  way,  the  court  admitted  the  evidence  of  a  witness  who  swore  "  that  he  heard 
the  clerks  were  not  at  the  Junction,  and  he  did  not  look  for  them ;  tliat  he  under- 
stood that  they  liad  gone  to  Boston/*  Held,  incompetent  and  inadmissible.  No 
fact  is  stated  of  his  own  knowledge.  Id. 

24.  Where  liquor  is  furnished  in  answer  to  a  single  call,  at  the  same  time,  and  by 
a  single  act,  it  can  constitute  but  one  act  of  furnishing,  and  the  party  incurs  but 
one  penalty,  notwithstanding  it  may  be  drank  by  more  than  one  person.  But  where 
the  liquor  is  furnished,  either  on  a  single  call,  or  more,  if  it  be  done  at  different 
times  and  by  separate  acts,  no  matter  how  closely  these  several  acts  may  follow 
each  other  in  point  of  time,  each  act  of  furnishing  constitutes  a  separate  offence,  and 
subjects  the  party  to  a  separate  penalty,  whether  the  liquor  be  all  drank  by  the 
same  persons  or  by  different  persona.  Id. 

%5.  If  the  defendant  did  not  keep  liquors  for  sale  at  his  store,  but  made  himself  an 
agent  and  carrier  merely,  to  procure  it  for  division  and  distribution  among  his  cus- 
tomers, this  was  a  violation  of  the  statute.     The  State  v.  Bttck,  91. 

26.  The  conversation  between  the  prisoner  and  those  he  sold  the  liquor  to  was 
properly  received  as  evidence,  and  properly  submitted  to  the  jury  as  tending  to 
prove  violations  of  the  statute.  Id. 

27.  The  objection  of  the  plaintiff's  counsel  upon  trial  to  the  proof  offered  by 
the  district  attorney  of  various  acts  of  gambling  in  the  absence  of  the  defendant, 
were  properly  overruled.  .The  district  attorney  stated  that  he  expected  to  con- 
nect the  defendant  with  these  acts.  This  presented  a  question  of  the  order  of  proof 
which  it  is  well  settled  is  within  the  jurisdiction  of  the  court,  and  its  exercise  not 
the  subject  of  exception.  The  question,  whether  the  ofHce  was  kept  for  a  gambling 
room  was  properly  overruled.  It  called  for  the  opinion  of  the  witness.  He  could 
only  testify  to  facts.  There  was  evidence  tending  to  show  that  the  watch  was  gam- 
bled for  within  three  years  from  the  time  of  finding  the  indictment.  The  evidence 
as  to  this  act  was  therefore  properly  received.    HUchens  v.  The  People,  91. 

28.  It  is  the  settled  rule  that  the  acts  and  declarations  of  the  prisoner,  after  the 
perpetration  of  the  crime,  is  not  admissible  in  his  behalf.     The  People  y.  Lewie,   102. 

29.  The  issue  upon  the  trial  was,  whether  the  defendant  designed  to  effect  the  death 
of  the  deceased.  The  prosecution  proved  that  threats  against  the  deceased  had  been 
made  by  the  prisoner  some  time  previous  to  the  occurrence.  The  prisoner  offered  to 
prove  that  a  few  minutes  before  he  made  the  attack  upon  the  deceased,  he  went  to 
the  house  where  he  lived,  and  where  his  father's  family  lived,  and  found  his  sister 
crying,  and  inquired  as  to  the  cause,  and  was  informed  by  her  that  the  deceased  had 
just  been  there,  and  called  her  mother  and  herself  prostitutes,  whereupon  the  pris- 
oner went  directly  into  the  lot  where  the  deceased  was,  and  inquired  of  him  why  he 
had  so  done,  and  immediately  struck  him  with  his  fist.  Held,  that  the  exclusion  of 
this  evidence  was  error.  Upon  the  question  of  intent  this  evidence  should  have  been 
received.  The  acts  of  the  prisoner  were  such  as  not  at  all  likely  to  produce  death, 
and  upon  the  inquiry  whether  such  was  his  design,  it  was  important  to  ascertain 
whether  he  acted  from  deliberate  malice,  long  entertained,  or  from  recent  provoca- 
tion likely  to  induce  such  acts  as  the  prisoner  committed.  Id, 
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80.  Hdd^  that  the  declaration  of  the  deceased,  some  weeks  before  the  murder, 
was  not  competent  evidence  tliat  he  had  no  money.  It  was  no  more  evidence  as 
against  the  people,  or  for  the  prisoner,  than  his  declaration  upon  any  other  subject 
would  have  been.  There  is  no  rule  which  makes  the  declarations  of  the  deceased, 
forming  no  part  of  the  ret  gestcs,  competent  evidence,  either  for  or  against  either 
party.     Kennedy  v.  Th&  People^  1 1 9. 

81.  It  is  competent  testimony  to  show  that  the  deceased  had  money  in  his  posses 
sion  at  or  near  the  time  of  his  death,  for  the  purpose  of  suggesting  a  motive  on  the 
part  of  the  accused  for  committing  the  murder,  following  Gordon  v.  The  Pettple 
(83  N,  Y.  601),  and  Hendriekson  v.  The  People  (10  N.  Y.  18),  whether  the  time  of  the 
possession  of  money  by  the  deceased  be  or  be  not  too  remote  to  render  the  evidence 
proper,  must  depend  very  much  upon  the  circumstances  of  each  case.  Id. 

82.  The  admission  of  the  testimony  of  the  expert  in  regard  to  his  opinion  respect^ 
ing  the  position  of  the  deceased  when  the  fataJ  blow  was  struck,  was  error.  The 
form,  nature,  extent,  depth,  length,  width  and  direction  of  the  wound  being  given,  and 
its  precise  location  on  the  head,  with  a  general  statement  of  the  amount  of  force 
requisite,  and  the  probable  shape  of  the  instrument,  the  jury  can  judge  as  well  as 
any  one  in  what  position  the  head  or  the  body  probably  was  when  the  blow  was 
given.  If  the  position  of'  the  body,  when  the  blows  were  struck,  was  material,  it 
should  have  been  left  to  the  jury  to  infer  that  position,  from  the  facts  which 
tended  to  prove  it.  It  was  conceded  at  the  trial  that  a  miirder  had  been  com- 
mitted, and  the  only  question  submitted  to  the  jury  was,  who  committed  that  mur- 
der ?  The  admission  of  this  testimony,  although  error,  would  have  in  no  way  a 
tendency  to  prejudice  the  defendant.  Id. 

88.  If  a  party  who  has  heard  a  person  testify,  admits  that  what  the  witness  testi- 
fied to  is  true,  he  may  thereby  make  that  testimony  evidence  against  him,  not  as 
independent  evidence,  but  as  explanatory  of  the  admission.  It  becomes  by  refer- 
ence a  part  of  the  admission,  and  is  admissible  for  the  purpose  of  interpreting  it. 
The  State  v.  Gilbert,  181. 

84.  As  to  felonies  and  the  higher  crimes,  the  rule  is  that  the  accused  should  not 
be  convicted  upon  confessions  alone,  there  should  be  other  proof  of  the  corpus  delidL 
In  the  lower  grade  of  crimes,  such  as  misdemeanors,  there  is  no  such  absolute  rule ; 
although  great  caution  should  always  be  exercised  in  weighing  evidence  when  it  con- 
sists of  confessions  alone.  Id. 

36.  It  is  true  that  what  is  stated  in  the  presence  and  hearing  of  a  party  under  cir- 
cumstances calling  for  a  reply,  is  sometimes  admissible  against  the  party  if  not  con- 
tradicted by  him.  But  this  is  not  true  as  applicable  to  testimony  given  against  a 
party  in  the  course  of  judicial  proceedings,  especially  in  a  case  where  a  party  cannot 
testify ;  the  occasion  not  being  one  that  calls  for  a  reply  or  contradiction,  and  hence 
there  is  no  implied  admission  arising  from  the  silence  of  the  party.  Id. 

86.  The  exceptions  state  "  upon  the  evidence  the  court  found  the  respondent  g^ilty^ 
<bc.,  and  rendered  judgment,  Ac,  to  which  the  respondent  excepted."  This  excep- 
tion is  to  the  judgment  of  the  court  upon  the  evidence  detailed  in  the  case.  If  the 
evidence  does  not  warrant  the  judgment,  the  respondent  has  the  benefit  of  the 
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defect  under  this  exception,  although  it  was  not  particularly  alluded  to  in  the  court 
below.  '  Jd. 

87.  The  principal  inquiry  in  this  case  is  whether  the  evidence  of  the  confessions  of 
the  respondent  was  properly  received.  The  value  of  any  confession  as  evidence  of 
gailt  depends  on  its  being  voluntary,  and  the  material  inquiry  is  whether  the  confes- 
sion has  been  obtained  by  the  influence  of  hope  or  fear  applied  by  a  third  person  to 
the  prisoner's  mind.     The  State  v.  Carr  el  al,,  184. 

88.  The  evidence  detailed  in  the  bill  of  exceptions  in  respect  to  the  inducements 
under  which  the  confession  made  by  the  prisoner  to  Watson,  the  constable,  and  Grain, 
his  assistant,  were  elicited,  was  undoubtedly  sufficient  to  exclude  that  confession,  on 
the  ground  that  it  was  prompted  by  the  influence  of  a  hope  of  some^advantage  or 
benefit  to  be  derived  from  the  making  of  it.  But  that  confession  was  not  given  in 
evidence,  and  the  confession  which  was  introduced  and  received  as  evidence  was 
made  some  five  hours  after  the  making  of  the  confession  to  Watson  and  Grain,  and 
after  the  prisoner  had  been  told  by  the  State's  attorney  that  he  must  not  expect  any 
favor  in  consequence  of  making  a  confession,  and  after  he  had  also  been  told  that 
he  was  under  no  obligation  to  make  any  confession,  unless  it  was  his  choice  and 
desire  to  make  it.  It  is  now  claimed  on  behalf  of  the  prisoner,  that  it  is  to  be 
presumed  that  the  influence  of  the  previous  inducement  continued,  and  that  in 
order  to  make  the  second  confession  admissible  as  evidence,  the  respondent  should 
have  been  informed  that  no  use  of  his  previous  confession  could  be  made  against 
him.  It  is  clear,  as  we  think,  that  the  language  used  by  the  State's  attorney  to  the 
prisoner  would  remove  from  the  mind  of  any  person  capable  of  understanding  plain 
and  simple  speech  any  reliance  which  he  might  have  placed  upon  an  assurance  of 
favor ;  and  no  question  can  be  made  in  respect  to  the  admissibility  as  evidence  of 
the  confession  which  followed,  on  the  ground  that  it  was  made  under  the  influence 
of  inducements  then  held  out.  If  the  previous  inducements  ever  had  any  influence 
on  the  prisoner,  we  think  that  the  evidence  fairly  warrants  the  conclusion  that,  at 
the  time  of  making  the  confession  which  was  given  in  evidence,  he  clearly  under- 
stood that  he  had  no  right  to  expect  any  favor  in  consequence  of  making  the  con- 
fession. Id. 

89.  The  rule  of  law  is,  that  an  accomplice,  to  be  entitled  to  fall  credit,  ought,  as  far 
as  possible,  to  be  corroborated  by  farther  proof,  but  without  such  corroboration  the 
jury  may  convict  if  they  have  no  reasonable  doubt  of  the  guilt  of  the  prisoner. 

77tf  State  v.  StMin*  et  al.,  187. 

40.  The  judge,  however,  should  caution  the  jury  that  such  testimony  is  of  a  sus- 
picious character,  and  calls  for  scrutiny  on  their  part,  and  to  omit  such  caution  is  now 
held  to  be  a  clear  omission  of  judicial  duty,  and  becomes  a  ground,  perhaps,  for 
granting  a  new  trial.  Id. 

41.  The  defendant  was  indicted  and  convicted  of  suborning  one  Jacob  S.  Near  to 
commit  perjury  on  the  trial  of  one  Corydon  Rose,  for  burglary  and  larceny  at  the 
Saratoga  Sessions,  in  February,  1867.  Upon  the  trial  of  Rose,  Near  swore  to  an 
aliln,  which,  if  believed  by  the  jury,  would  have  acquitted  Rose.  Upon  the  trial  of 
the  present  indictment  against  Evans,  he  swore  that  Evans  hired  him  to  swear  as  he 
did,  and  agreed  to  give  him  $26 ;  that  all  he  swore  to  on  the  trial  of  Rose,  in 
regard  to  the  alibi,  was  false,  and  was  concocted  by  Evans,  and  that  he  swore  to  it 
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At  EvaDS*  instigation,  and  because  he  was  to  obtain  the  $26.  He  testified  that  Evans 
only  gave  him  five  dollars  after  the  trial  was  over,  claiming  that  he  had  no  money, 
and  that  Rose's  father  ought  to  pay  it.  The  court  charged  the  jury  that  it  was  compe- 
tent for  them  to  convict  the  defendant  upon  the  uncorroborated  and  unsupported  tes- 
timony of  Near,  and  refused  to  charge,  on  the  request  of  the  defendant's  counsel,  that 
if  the  evidence  of  Near  is  not  corroborated,  then  the  jury  ought  not  to  convict  the 
defendant  upon  the  unsupported  evidence  of  Near ;  and  to  each  of  these  rulings  the 
defendant's  counsel  excepted.     77^  People  v.  Evaru,  164. 

42.  This  charge  cannot  be  supported  upon  principle  or  authority,  when  applied  to 
a  case  like  the  present.  This  witness  now  swears  that  he  swore  false,  and  commit- 
ted the  crime  of  perjury,  in  regard  to  this  same  matter,  for  the  paltry  bribe  of  $26, 
which  he  says  the  defendant  agreed  to  pay  him  for  swearing  to  it.  He  affirms,  in 
flhort,  that  he  committed  perjury  in  regard  to  this  very  matter,  for  a  bribe  of  $26, 
and  it  is  now  claimed  that  he  is  entitled  to  be  believed,  when  he  swears  he  swore 
false  before  upon  this  matter,  and  when  he  swears  the  defendant  suborned  him  to  do 
•80.  The  general  rule  is,  that  when  a  man  is  convicted  of  an  offence  which  is  incon- 
sistent with  the  common  principles  of  honesty  and  humanity,  the  law  considers  his 
oath  to  be  of  no  weight,  and  excludes  his  testimony,  as  of  too  doubtful  and  suspicions 
a  nature  to  be  admitted  in  a  court  of  justice,  to  affect  the  property  or  liberty  of 
others.  Id, 

48.  The  general  rule  is  certainly  well  established,  that  a  prisoner  may  be  con- 
victed upon  the  sole  uncorroborated  testimony  of  an  accomplice,  and,  as  a  general 
rule,  the  question  of  the  credibility  of  the  witness  belongs  to  the  jury. 

This  rule  can  hardly  exist  in  every  case,  consistent  with  another  rule  of  evidence, 
which  has  become  a  maxim  of  the  law  of  evidence.  It  is  a  rule  for  the  control  and 
guidance  of  the  jury,  and  which  is,  that  if  the  jury  find  the  witness  has  sworn  cor- 
ruptly false  in  one  material  thing,  they  shall  pronounce  him  false  in  hia  whole  testi- 
mony, and  utterly  duiregard  it.  The  maxim  of  the  law  in  this  respect  is,  "feUtua 
in  uno ;  faUut  in  omnibus"  false  in  one  thing,  false  in  all  things  (2  Cowen's  R.  68  ; 
4  id.  87 ;  8  W.  R.,  648 ;  16  id.  607).  And  it  was  said  by  Cowxn,  Justice,  in  the 
latter  case,  that  faUtu  in  uno,  falsuB  in  omnibus  is  a  maxim  which  does  not  stop  at 
nisi  prius  (16  W.  R.  607).  J<L 

44.  Now,  what  is  the  verdict  of  the  jury  in  this  case,  fairly  and  justly  stated  ? 
First.  We  find  that  this  witness,  Near,  was  hired  for  |26  to  swear  to  an  <dibi,  and 
commit  wilful  and  corrupt  perjury,  to  save  a  proved  guilty  burglar  and  thief  from 
the  just  punishment  of  his  crimes,  and  that  he  did  thus  swear  and  commit  perjury. 
This  we  find  as  the  corpus  delicti  in  this  case,  and  we  find  this  on  Near^s  own  evi- 
dence alone,  because  he  swears  to  it  Secondly.  We  find  that  Evans,  the  defend- 
ant in  this  case,  is  guilty  of  hiring  and  suborning  the  said  Near  to  commit  such 
perjury,  and  we  find  this  on  the  sole  and  uncorroborated  testimony  of  Near,  becaose 
he  has  sworn  to  it  We  find,  in  short,  first,  that  Near  has  been  hired  to  commit 
wilful  and  corrupt  perjury  on  the  trial  of  Rose,  and  did  commit  wilful  and  corrupt 
perjury  to  save  a  burglar  and  thief  from  just  punishment  Second,  we  find  Near  is 
a  credible  and  reliable  witness,  and  will  convict  the  defendant  of  this  high  crime  on 
his  evidence  alone.  No  jury  should  ever  have  the  opportunity  given  them  by  any 
court  to  render  so  disgraceful  a  verdict,  in  a  court  of  justice,  as  this.  The  jniy  are 
required  literally  to  stultify  themselves.  A 
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45.  A  conversation  can  be  eyldence  only  on  the  theory  that  it  took  place  in  the 
presence  of  the  accused,  and  that  not  merely  in  his  bodily  presence,  but  in  his  hear- 
ing and  understanding.  A  declaration  made  in  the  presence  of  one  unconscious 
from  sleep  or  stupor,  cannot  be  evidence  against  him.     Lanurgan  v.  Th^  People,     142. 

46.  The  testimony  of  a  husband  which  may  tend  to  criminate  his  wife,  or  the  testi- 
mony of  a  wife  which  may  tend  to  criminate  her  husband,  is  admissible  in  a  col- 
lateral proceeding,  provided  that  no  use  can  afterward  accrue  therefrom  in  a  direct 
proceeding.     The  State  v.  Brigge,  166. 

47.  On  objection  by  the  husband  or  wife  to  testify  in  such  a  case,  such  objection 
-will  be  sustained.  Id, 

48.  Where  a  promissory  note,  signed  G.  W.  Briggs,  which  one  Hacket,  a  witness, 
testified  was  received  by  him,  as  a  consideration  for  going  away,  from  a  man  he  did 
not  know  and  had  not  since  seen,  was  admitted  in  evidence,  though  no  testimony 
was  produced  to  connect  the  defendant  with  it,  or  to  show  that  he  signed  it :  HM 
to  be  error.  Id, 

49.  It  had  no  tendency  to  prove  the  guilt  of  the  defendant,  or  to  rebut  any  impu- 
tation implied  in  the  cross-examination,  and  such  admission  of  the  note  in  evidence 
might  have  tended  to  the  prejudice  of  the  defendant.  *  Id, 

# 

60.  NoTB. —  In  this  State  the  common  law  rule  in  regard  to  the  competency  of  the 
husband  or  wife  to  testify  for  or  against  each  other,  in  an  action  founded  upon  an  alle- 
gation of  adultery,  erim.  eon.t  or  criminal  action,  has  been  materially  changed  both 
hy  the  civil  and  criminal  codes. 

The  Civil  Code  is  as  follows:  "§  881.  A  husband  or  wife  is  not  conlpetent  to 
testify  against  the  other  upon  the  trial  of  an  action,  or  the  hearing  upon  the  merits 
of  a  special  proceeding  founded  upon  an  allegation  of  adultery,  except  to  prove  the 
marriage.  A  husband  or  wife  shall  not  be  compelled,  or  without  consen  t  of  the 
other,  if  living,  allowed  to  disclose  a  confidential  communication  made  by  one  to  the 
other  during  marriage.  In  an  action  fur  criminal  conversation,  the  plaintiffs  wife  is 
not  a  competent  witness  for  the  plaintiff,  but  she  is  a  competent  witness  for  the  de- 
fendant as  to  any  matter  in  controversy,  except  that  she  cannot,  without  the  plain- 
tiff's consent,  disclose  any  confidential  communication  had  or  made  between  herself 
and  the  plaintiff.'' 

The  Penal  Code  reads:  "§  716.  The  husband  or  wife  of  a  person  indicted  or  ac- 
cused of  a  crime  is  in  all  cases  a  competent  witness,  on  the  examination  or  trial  of 
such  person  ;  but  neither  husband  nor  wife  can  be  compelled  to  disclose  a  confiden- 
tial communication,  made  by  one  to  the  other  during  their  marria^pe."  Id, 

61.  Where  a  witness  was  questioned  as  to  whether  he  had  bought  spirituous  liquors 
of  the  defendant,  to  be  drank  on  the  premises,  at  the  times  charged,  it  was  objected 
to  on  the  ground  that  the  people  had  given  proof  of  a  greater  number  of  offences  than 
there  were  counts  in  the  indictment ;  held,  that  the  objection  could  not  be  sustained. 
(hgood  ▼.  The  People,  161. 

62.  It  is  well  settled,  that  where,  on  the  trial  of  an  indictment  for  a  rape,  the 
injured  female  is  examined  as  a  witness,  the  fact  that  she  presently  made  complaint  of 
the  injury,  is  competent  evidence.  The  rule,  however,  is  carefully  guarded.  Baceio 
▼.  The  People,  HZ. 
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58.  Such  declarations  are  not  evidence  per  m  of  the  facts  in  issne ;  they  are  not 
to  be  relied  upon,  except  to  confirm  the  testimony  of  the  injured  female.  Like  out- 
cries made  at  the  time  of  the  act  charged ;  the  appearance  and  manner  of  the  female 
immediately  after  the  occurrence ;  her  instant  complaints  of  the  fact,  l^ey  are  corrobo- 
rative of  her  statements  on  the  witness'  stand.  Id. 

64.  Though  the  prosecutrix  may  be  asked,  whether  she  made  complaint  of  the 
injury,  and  when,  and  to  whom,  yet  the  particular  facts  which  she  complained  of 
are  not  admissible  in  evidence,  except  when  elicited  on  cross-examination,  or  by  way 
of  confirming  her  testimony,  after  it  has  been  impeached.  Id. 

66.  Where  a  man  is  on  trial  for  adultery,  the  allegation  of  the  indictment  that  he 
is  a  married  roan  may  be  proved  by  evidence  of  his  own  admissions  to  that  effect. 
The  State  v.  Medbury,  178. 

66.  On  the  trial  the  people  endeavored  to  show  that  the  killing  was  manslaughter 
in  the  third  degree ;  and  the  prisoner,  that  the  killing  was  in  self-defence,  and  thus 
justifiable  homicide.  The  court  charged  the  jury,  that  the  prisoner  was  bound  to 
prove  his  defence  of  justifiable  homicide  "  beyond  a  reasonable  doubt"  Held,  this 
was  error.     The  People  y.  Schryver,  188. 

67.  The  people  in  every  case  of  homicide  must  prove  the  corptis  delicti  beyond  a 
reasonable  'doubt,  and  if  the  prisoner  claims  a  justification  he  must  take  upon  him- 
self the  burden  of  satisfying  the  jury  by  a  preponderance  of  evidence.  He  must  pro- 
duce the  same  degree  of  proof  that  would  be  required  if  the  blow  inflicted  had  not 
produced  death,  and  he  had  been  sued  for  assault  and  battery,  and  had  set  up  a  jus- 
tification. •  Where  a  man  takes  human  life,  upon  which  the  law  sets  a  high  valae.  it 
is  not  Rufiicient  for  him  to  raise  a  reasonable  doubt  whether  he  was  justifiable  or  not, 
but  he  must  go  one  step  further,  and  give  satisfactory  evidence  that  he  was  justified. 
This  rule  is  sufficiently  humane  to  the  prisoner,  and  at  the  same  time  gives  some 
protection  to  human  life.  77u  People  v.  McCann  (16  N.  Y.,  68),  followed.  Judge 
Bowen's,  and  not  Judge  Brown's,  opinion,  in  that  case,  held  to  be  the  law.  Paiterwf^ 
V.  The  People  (46  Barb.,  626),  overruled.  Id. 

68.  Reasonable  doubt,  as  defined  by  Chief  Justice  Shaw  in  the  case  of  Common- 
weallh  V.  Webster  (5  Cush.,  820),  is  quoted  as  the  true  definition  as  follows:  "That 
state  of  the  case  which,  after  the  entire  comparison  and  consideration  of  all  the  evi- 
dence, leaves  the  minds  of  jurors  in  that  cofldition  that  they  cannot  say,  they  feel  aa 
abiding  conviction,  to  a  moral  certainty,  of  the  truth  of  the  charge."  Id. 

69.  There  is  one  important  question  arising  out  of  the  proceedings  in  the  Court  of 
Sessions.  And  that  is,  whether  the  confessions  of  the  defendant  were  properly  re- 
ceived and  retained  in  evidence.  The  prisoner  was  convicted  mainly  on  his  confes- 
BioQS,  which  were  proved  on  the  trial.  When  the  complainant  wad  testifying  to  the 
conversation  with  the  prisoner,  in  which  the  confessions  were  made,  the  prisoner's 
counsel  asked  the  court  for  permission  to  inquire  of  the  witness  whether  the  prisoner 
was  not  then  under  the  arrest,  and  whether  he  had  not  then  said  to  the  prisoner 
"  that  he  had  better  own  up,  for  it  would  be  better  for  him."  The  court  denied  the 
application,  and  the  prisoner's  counsel  excepted,  and  the  witness  testified  to  the  con- 
fession. It  afterward  appeared  from  the  testimony  of  the  witness,  that  he  had,  in 
the  presence  of  the  officer  who  made  the  arrest,  and  while  he  had  him  in  castody. 
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told  the  prisoner  "  that  the  best  he  could  do  was  to  own  it  up ;  that  this  would  bo 
better  for  him."  And  the  officer,  who  also  proved  his  confessions,  previously  told 
him  substantially  the  same  thing,  and  also  that  "  if  he  had  taken  the  horse,  it  would 
be  better  for  him  to  own  up."  And  that  he  "  thought  the  complainant  would  not  be 
so  hard  on  him  if  he  could  get  his  horse  back."  These  confessions  were  proved  by 
the  officer,  under  the  proper  objection  and  exception  on  the  part  of  the  prisoner. 

The  prisoner's  counsel  afterward  moved  to^strike  out  the  testimony  of  the  confes- 
sions made  by  him,  on  the  ground  that  they  were  not  voluntary ;  which  was  also 
denied,  and  to  which  his  counsel  excepted.     The  People  v.  Phillips,  .  196. 

60.  The  rule  is  too  well  settled  to  admit  of  dispute,  and  I  have  no  doubt  that  the 
language  of  the  complainant,  and  of  the  officer,  to  the  prisoner,  and  which  led  to  his 
confessions,  came  clearly  within  the  rule,  and  were  inducements  for  the  confessions, 
which  relieve  them  from  being  voluntary ;  and  that  they  should  have  been  excluded, 
or  stricken  out.  It,  of  course,  follows,  that  that  part  of  the  charge  which  allowed 
the  jury  to  determine  the  question  of  guilt  from  the  confessions  of  the  prisoner,  as 
well  as  from  the  other  facts  of  the  case,  was  also  erroneous.  The  Supreme  Court 
was  therefore  right  in  reversing  the  judgment  of  the  Court  of  Sessions.  Id, 

91.  It  was  proved  by  the  defendants,  that  Sutton  the  master  and  Capron  the  mate 
of  the  steamer  were  both  in  the  wheel-house  before  and  at  the  time  of  the  collision, 
and  the  refusal  of  the  court  to  direct  the  jury  to  return  a  verdict  of  not  guilty  as  to 
Capron,  the  mate,  on  the  ground  that  as  mate  he  was  subject  to  the  orders  of  the 
master,  and  he  must  be  presumed  to  have  acted  upon  his  orders ;  held,  to  be  correct 
The  State  v.  S^^Uoti  et  al.,  202. 

62.  The  commands  of  the  master  would  furnish  no  justification  for  the  commission 
of  any  criminal  oifence,  nor  could  the  servant,  the  mate  at  the  wheel,  excuse  himself, 
if,  seeing  that  life  was  in  danger  by  keeping  the  vessel  on  her  course,  by  the  com- 
mand of  another,  suifered  the  fatal  consequences  to  follow  without  an  effort  to  pre- 
vent them*  Id, 

63.  On  the  trial  the  defendant  offered  herself  as  a  witness  in  her  own  behalf,  and 
was  sworn.  On  the  cross-examination  she  was  asked  the  question,  "  Have  you  ever 
been  arrested  before  for  theft  f*  The  defendant's  counsel  objected  to  the  question 
on  the  ground  that  "  the  district  attorney  had  no  right  to  attack  this  woman's 
character,  the  prisoner  not  having  put  her  character  in  issue."  The  objection  was 
overruled.  Held,  that  the  question  was  a  proper  one,  and  no  suggestion  of  privilege 
being  made,  the  objection  was  properly  overruled.     Brandon  v.  The  PeopU,      207. 

64.  The  counsel  for  the  prisoner  insists,  that  the  proof  failed  to  show  which 
wound  it  WAS  that  actually  caused  the  death,  and,  therefore,  the  case  was  not  made 
out  according  to  the  indictment,  and  consequently  the  court  erred  in  reftiaing,  at  the 
request  of  the  prisoner,  so  to  charge.    Real  v.  The  People,  216. 

66.  The  indictment  contained  but  one  count  charging  that  the  killing  was  effected 
by  shooting  the  deceased  with  a  pistol  in  the  head.  The  proof  tended  to  show  that 
the  prisoner  fired  the  pistol  two  or  three  times  at  the  deceased,  inflicting  thereby 
two  wounds  upon  the  deceased,  one  upon'  the  head  and  one  upon  the  trunk,  either 
of  which  would  have  been  necessarily  mortal,  but  failed  to  show  which  was  first 
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ioflicted  or  which  actually  caused  the  death.  While  the  evidence  must  show  that 
the  killing  was  effected  by  the  accused  in  the  manner  charged  in  the  indictment, 
otherwise  the  accused  would  be  unable  to  prepare  for  his  defence  and  unable  to  meet 
the  case  shown  against  him  upon  trial ;  yet  where,  as  in  the  present  case,  there  is  no 
possibility  of  his  haying  been  misled  or  in  any  way  embarrassed  in  his  defence  by 
the  variance,  it  will  be  disregarded.  In  the  present  case,  the  shots  were  tired  almost 
at  the  same  instant,  under  precisely  the  same  circumstances,  and  whether  death 
ensued  from  the  one  wound  or  the  othftr  was  wholly  immaterial.  There  was,  there- 
fore, no  error  in  the  refusal  to  charge  as  requested.  Id. 

66.  The  rule  is  well  settled  that  a  party,  either  in  civil  or  criminal  proceedings, 
cannot  prove  his  own  declarations  in  his  own  favor,  except  that  when  his  declara- 
tions are  given  in  evidence  against  him,  all  that  he  said  in  the  same  conversation 
explanatory  thereof,  or  tending  to  discharge  himself  from  the  effect  thereof,  becomes 
competent  in  his  own  favor.  The  statements  offered  in  evidence  by  the  accused  were 
not  made  in  any  conversation  into  which  the  prosecution  had  inquired,  or  any  part 
oi  which  had  been  given  in  evidence,  thefefore,  there  was  no  error  on  the  part  of 
the  court  in  rejecting  the  testimony  offered  by  the  counsel  showing  the  reason 
assigned  by  the  prisoner  for  shooting  the  deceased.  Id. 

m 

67.  A  witness,  who  testified  on  the  part  of  the  defendant,  was  asked  on  cross-ex- 
amination by  the  district  attorney,  under  objection,  whether  he  had  not  been  in  the 
penitentiary,  and  how  long  he  had  been  there ;  held,  no  error ;  that  a  witness  upon 
cross-examination  may  be  asked  whether  he  has  been  in  jail,  the  penitentiary,  or 
State  prison  or  any  other  place  that  would  tend  to  impair  his  credibility,  and  how- 
much  of  his  life  he  has  passed  in  such  places.  When  the  inquiry  is  confined  as  to 
whether  he  has  been  convicted,  and  of  what,  a  different  rule  may  perhaps  apply. 
The  extent  of  the  cross-examination  of  this  character  is  somewhat  in  the  discretion  of 
the  court,  and  must  necessarily  be  so  to  prevent  abuse.  This  discretion  should  be 
liberally  exercised  with  a  view  to  arrive  at  truth.  Id. 

68.  Questions  put  to  non-professional  witnesses  as  to  what  they  thought  of  the 
prisoner's  state  of  mind,  or  their  impressions  as  to  his  state  of  mind,  were  properly 
excluded ;  these  witnesses  were  not  competent  to  give  an  opinion  upon  this  subject, 
nor  were  they  competent  to  give  an  opinion  as  to  whether  the  facts  testified  to  by 
them  indicated  mental  unsoundness.  Id. 

69.  On  the  trial,  one  Corbin  was  offered  as  a  witness  for  the  prosecution,  and  ob- 
jected to  ts  incompetent ;  it  being  shown  that  he  had  been  previously  convicted  and 
sentenced  for  the  the  crime  of  burglary  in  the  third  degree,  and  had  never  been 
pardoned  or  restored  to  his  rights  as  a  citizen.  It  also  appeared  that,  at  the  time 
of  such  conviction,  said  Corbin  was  under  the  age  of  sixteen  years,  and  was  sen- 
tenced to  the  house  of  refuge.  The  objection  was  overruled ;  the  witness  admitted 
and  gave  material  testimony,  and  the  prisoners  were  convicted.  Jft^  PeopiU  v. 
Park,  227. 

70.  The  only  question  for  consideration  is  the  competency  of  Corbin  to  testify  as 
a  witness  on  the  facts  above  stated. 

Under  part  4,  chap.  1,  of  the  Revised  Statutes,  entitled,  "an  act  concerning  crimes 
and  their  punishment,"  it  is  declared  (2  R.  S.,  701,  §  28)  that  "no  person  sentenced 
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upon  a  conyiction  for  felony,  shall  be  competent  to  testify  in  any  cause,  matter,  or 
proceeding,  civil  or  criminal,  unless  he  be  pardoned  by  the  governor  or  by  the  legis- 
lature, except  in  the  cases  specially  provided  by  law ;  but  no  sentence  upon  a  citti- 
viction  for  any  offence,  less  than  a  felony,  shall  disqualify  or  render  any  p^rs6n 
incompetent  to  be  sworn  or  testify  in  any  cause,  matter,  or  proceeding,  civil  or 
criminal.''  Burglary  in  the  third  degree  is  punishable  by  imprisonment  in  the  State 
prison  for  a  term  not  exceeding  five  years.  (2  R.  S.,  669,  §  21.)  The  Revised 
Statutes  declare  the  term  *'  felony,"  where  used  therein,  to  mean  an  offence  for  which 
the  oflfender,  on  conviction,  shall  be  liable  by  law  to  be  punished  by  death  or  impris- 
onment in  State  prison.  (2  R.  S.,  702,  §  80.)  The  term  "  offender,"  in  said  section, 
is  not  used  as  a  word  of  limitation,  making  it  dependent  upon  the  personal  status  of 
the  criminal,  or  his  exemption  from  a  particular  punishment  by  reason  of  age  6r 
mental  incapacity,  where  the  offence  for  which  he  is'  convicted  is  a  felony ;  but  as  a 
word  of  general  application,  in  a  general  sense,  to  define  the  punishment  following 
the  crime.  The  statute  is  to  be  construed  as  declaring  that  the  term  "  felony,**  as 
therein  used,  means  any  crime  which  is  punishable  by  death  or  by  imprisonment  in 
the  State  prison,  without  reference  to  the  personal  exemptions  or  exceptions  of  the 
criminal.  Id. 

71.  Burglary  in  the  third  degree  is  felony,  within  the  statutory  definition  of  that 
term ;  and  in  the  view  above  taken  it  does  not  lose  that  character  because  the  con- 
Tict  is  under  sixteen  years  of  age.  '  Id. 

72.  Here,  Teachout  had  been  apprised  distinctly  before  he  was  called  as  a  witness, 
by  one  of  the  persons  present,  that  "  it  was  charged  that  his  wife  had  been  poisoned 
and  that  he  was  the  man  that  was  going  to  be  arrested  for  the  crime.'*  He  was  also, 
before  he  was  sworn,  informed  by  the  coroner  "  that  there  were  rumors  that  his  wife 
came  W  her  death  by  foul  means,  and  that  some  of  those  rumors  implicated  him." 

He  was,  therefore,  examined  with  full  knowledge  that  he  was  suspected  of  having 
murdered  his  wife. 

It. is  proper,  however,  to  state  further,  that  in  the  present  case,  Teachout  was  fur- 
ther informed  by  the  coroner,  before  he  was  sworn,  that  he  was  not  obliged  to  testify 
unless  he  chose.  He  said  he  had  no  objection  to  telling  all  he  knew.  There  is, 
therefore,  in  this  case,  no  pretence  that  the  declarations  in  question  were  not  volun- 
tary, as  that  word  is  used  in  distinction  from  compulsory ;  or  that  they  were  not 
voluntary  in  every  legal  sense,  if  a  person,  under  suspicion  of  having  committed  a 
crime,  and  conscious  of  that  suspicion,  can  testify  voluntarily. 

The  case  of  Ifendriekaon  v.  The  People  should  be  regarded  as  settling  the  question 
raised  in  this  case,  and  that  no  error  of  law  was  committed  in  permitting  the  declara- 
tions of  the  prisoner  made  before  the  coroner,  to  go  to  the  jury  for  their  considera- 
tion.    Teaehoui  v.  The  People,  247. 

78.  Evidence  of  another  act  of  embezzlement  by  the  defendant,  during  the  same 
week  in  which  that  charged  in  the  indictment  was  alleged  to  have  been  committed, 
was  competent.  It  was  competent  only  for  the  single  purpose  of  proving  a  guilty 
intent  in  the  mind  of  the  defendant  in  the  commission  of  the  principal  act.  It  is  a 
dangerous  species  of  evidence.  For  this  reason  it  is  essential  to  the  rights  of  the 
accused  that,  when  such  is  admitted,  it  should  be  carefully  limited  and  guarded  by 
instructions  to  the  jury,  so  that  its  operation  and  effect  may  be  confined  to  the  single 
legitimate  purpose  for  which  it  is  competent.     Commonwealih  v.  Shepard,  267. 
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74.  The  defendant  wa&  convicted  onl^^  on  the  second  count  in  the  indictment.  By 
it  he  was  charged  under  St.  1846,  c.  171.  §  1,  with  the  offence  of  fraudulently  taking 
and  secreting,  with  intent  to  convert  to  his  own  use,  certain  bank  bills  of  the  amount 
of  9ne  hundred  dollars,  imd  certain  gold  coins  of  the  same  amount,  a  description  of 
which  was  unknown  to  the  g^and  jury.  It  was  obvious  thai  this  was  intended  aa  a 
charge  of  fraudulently  taking  and  secreting  certain  specific  bills  and  coins,  being  a 
particular,  designated  amount  or  sum  of  money  belonging  to  and  in  the  possession  of 
the  bank :  and  was  not  meant  to  be  a  general  allegation  of  taking  money  of  the  bank 
with  a  fraudulent  intent,  authorized  by  the  second  section  of  the  act  above  cited, 
under  which  any  taking  with  such  intent,  committed  within  six  months  after  the 
time  alleged  in  the  indictment  might  be  proved.  It  was  treated  at  the  trial  as  a 
charge  of  taking  and  secreting  a  specific  sum.  Id. 

75.  An  examination  of  the  receipts,  disbursements  and  apppropriations  by  the 
defendant  in  behalf  of  the  bank,  in  connection  with  the  amount  deposited  by  him 
in  other  banks  in  which  he  was  accustomed  to  keep  .the  moneys  received  by  him, 
from  the  8th  to  the  2 1st  of  April,  tends  to  show  that  he  did  not  take  this  specific 
sum  of  money  out  of  the  funds  belonging  to  the  bank,  but  that  it  was  included  witli 
other  moneys  received  by  him,  and  went  to  make  up  the  general  balance  of  money 
which  was  passed  to  his  credit  in  the  banks,  where,  with  the  knowledge  and  assent 
of  the  directors  of  the  savings  bank  for  which  he  acted,  he  deposited  from  day  to 
day  his  current  receipts,  ami  paid  out  by  checks  his  necessary  disbursements.  The 
legitimate  inference  from  this  is,  not  that  he  took  the  money  deposited  by  Woods 
with  any  fraudulent  intent  to  convert  it  to  his  own  use,  but  that  he  received  it 
rightfully,  entered  it  properly  in  the  books,  and  put  it  with  other  moneys  belonging 
to  the  bank,  so  that  it  went  to  their  use ;  and  that  five  days  afterwards  he  altered  the 
entries  in  the  books,  in  order  to  conceal  the  fact  that  he  had  received  this  sum,  and 
thereby  to  cover  up  some  previous  deficit  occasioned  by  former  dishonest  and  fraud- 
ulent acts.  We  are  therefore  of  opinion  that  the  evidence  was  not  sufficientTto  sup- 
port the  second  count  in  the  indictment.  The  Government  were  bound  to  prove  the 
exact  offence  as  it  was  charged  in  that  count.  Jd. 

m 

76.  Possession  of  stolen  property  immediately  after  the  commission  of  the  offenoe 
is  prima  facie  evidence  of  guilt.  In  other  words,  the  accused  is  called  upon  to  ex- 
plain how  he  obtained  the  property. 

We  think  it  is  well  settled  law,  that  the  exclusive  possession  of  the  whole  or 
some  part  of  stolen  property  by  the  prisoner,  recently  after  the  theft,  is  sufficient 
when  standing  alone  to  Cast  upon  him  the  burden  of  explaining  how  he  came  by  it^ 
or  of  giving  some  explanation ;  and  if  he  fail  to  do  so,  to  warrant  the  jury  in  con- 
victing him  of  the  larceny.     Knickerbocker  v.  ITie  FeopU^  287. 

77.  Evidence  of  the  general  character  of  the  females  for  chastity  who  frequented 
the  house  was  competent  proof  to  show  that  it  was  of  bad  repute.  Comnumuealih 
v.  Kimball,  7  Gray,  328.  It  was  the  general  character  or  reputation  of  these  persons 
in  the  community  to  which  the  witnesses  testified,  and  not  to  their  actual  knowledge 
of  their  personal  traits  or  conduct.  This  is  manifest  from  the  fact  stated  in  the  ex- 
ceptions, that  the  witnesses  knew  nothing  of  the  females  seen  in  the  house  except  by 
report     Commonvfealih  v.  OanneU,  '  294. 

78.  It  does  not  appear  that  the  inquiry  concerning  the  character  of  these  females 
was  extended  beyond  the  issue.    In  the  absence  of  any  statement  in  the  exceptions 
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to  the  contrary,  it  most  be  assamed  that  the  evidence  on  this  point  was  relevant 
and  material,  and  was  properly  confined  to  their  reputation  for  chastity  and  good 
behavior.  IcL 

79.  Evidence  that  there  was  no  noise  or  disturbance  of  the  peace  in  the  house,  or 
annoyance  to  the  persons  residing  in  the  neighborhood,  was  wholly  immaterial.  It  did 
not  tend  to  meet  the  case  proved  by  the  government.  The  nuisance  consisted  in 
keeping  a  house  where  wicked  and  dissolute  people  resorted,  to  the  injury  of 
good  morals,  and  to  the  evil  example  of  others.  GommonweaUh  v.  KimbaU,  7 
Gray,  880.  Id, 

• 

80.  The  instructions  to  the  jury  were  correct.  If  the  defendant  aided  and  assisted 
others  in  conunitting  the  offence  charged  in  the  indictment,  he  was  equally  guilty,  in 
the  eye  of  the  law,  with  those  who  actually  hired  and  controlled  the  house.  In  mis- 
demeanors, all  who  participate  in  the  criminal  act  are  deemed  to  be*  principals.     Id. 

81.  The  counsel  for  the  defendant  in  error,  insists  that  the  court  erred  in  holding 
that  he  could  be  convicted  of  larceny  of  the  bond,  notwithstanding  the  evidence 
ehowed  that  he  took  it  with  the  consent  of  the  wife  of  the  owner.  This  ruling  was 
clearly  right.  The  evidence  proved  that  the  prisoner  knew  that  Mr.  Adams  and 
not  his  wife  owned  the  bond.  That  Mr.  Adams  was,  to  his  knowledge,  in  the  imme- 
diate vicinity  of  the  house.  That  he  would  return  to  it  after  finishing  milking, 
which  would  occupy  but  a  short  time.  Under  these  circumstances,  it  would  be 
scarcely  too  much  to  say  that  the  prisoner  knew  that  his  wife  had  no  authority  to 
dispose  of  his  property,  especially  of  a  bond  of  $600.  Certainly,  it  was  not  erro- 
neous to  submit  the  question  to  the  jury,  whether,  upon  all  the  evidence,  the  pris- 
oner believed  that  the  wife  had  any  such  right,  and  to  instruct  them  the  wife  having 
DO  such  right  and  the  prisoner  not  believing  she  had  any,  that  her  consent  to  his 
taking  the  bond  furnished  no  defence  for  him.  That  if  he  took  it  with  the  felonious 
intent  of  defraudlug  Mr.  Adams  of  his  property  therein,  he  was  just  as  much  guilty 
of  larceny,  altbough^rs.  Adams  knew  of  and  consented  to  his  taking  of  it,  as 
though  he  had  taken  it  without  such  knowledge  and  consent.  The  true  inquiry  is, 
whether,  when  the  prisoner  took  the  bond,  he  intended  thereby  wrongfully  to  de- 
fraud Adams,  the  owner,  of  his  property  therein,  or  whether  he  believed  his  taking 
was  lawful,  for  the  reason  that  Adams  had  given  authority  to  his  wife  to  consent  to 
such  taking,  and  that  she  gave  her  consent  pursuant  to  such  authority.  7^  People 
^.  CoU,  296. 

82.  Mrs.  Adams  was  sworn  and  examined  in  chief,  and  upon  such  examination  gave 
material  evidence  against  the  prisoner,  and  before  the  prisoner  had  had  an  opportu- 
nity for  cross-examination,  fainted  away,  and  after  rallying  therefrom,  became  so 
severely  ill  as  to  render  cross-examination  impossible.  This  evidence  against  the 
exception  of  the  prisoner  was  submitted  to  the  consideration  of  the  jury. 

The  question  presented  is  of  rare  occurrence,  upon  which  there  has  been  but  little 
judicial  authority.  The  only  case  in  this  State  involving  the  question  is  that  of 
JG«am  V.  Forrett  (26  Wendell,  661).  In  this  case,  upon  trial  before  referees,  at  the 
close  of  the  direct  examination  of  a  witness,  the  referees  proposed  an  adjournment, 
to  which  the  parties  consented.  Before  the  adjournment  day  the  witness  died.  The 
referees  disregarded  the  testimony,  and  the  Supreme  Court  afiirmed  the  judgment. 
The  rule  at  common  law  was  discussed,  and  the  authorities  examined,  and  the  con- 
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elusion  arrived  at,  that  the  rule  was  that  no  evidence  should  be  admitted  but  what 
was  or  might  be  under  the  examination  of  both  parties.  That  this  was  the  common 
law  rule  is  shown  from  the  authorities  cited ;  and  the  reason  upon  which  it  wa» 
founded  was,  that  «x  parte  statements  were  too  uncertain  and  unreliable  to  be  con- 
sidered in  the '  investigation  of  controverted  facts,  and  should  not  therefore  be  re- 
ceived as  evidence.  Id, 

88.  My  conclusion  is,  that,  both  upon  principle  and  authority,  the  testimony  of 
Mrs.  Adams  was  incompetent.  Forrwi  v.  Kinoara^  7  Hill,  468,  not  entitled  to  weight 
as  to  the  rule  of  evidence  at  common  law.  Id. 

• 

84.  There  is  no  error  in  the  instruction  to  the  jury.  No  evidence  was  given  that 
the  sales  by  the  defendant  were  made  in  the  presence  of  her  husband ;  and  there  is 
no  legal  presumption  that  they  were  so  made.  Nor  is  there  is  any  legal  pre8ura{>- 
tion  that  acts  done  by  the  wife  in  her  husband's  absence  are  done  uader  his  coercion 
or  control  Indeed  if  she,  in  his  absence,  do  a  criminal  act,  even  by  his  order  or 
procurement,  her  coverture  will  be  no  defence.  Commxm.w€<dth  v.  Murphy ^  2  Gray, 
610.  1  Hawk.  c.  1,  §  11.  2  East  P.  G.  669.  Ra,  v.  Morrv^,  2  Leach,  (4th  edO, 
1096,  1102.     Hughes'  Case,  2  Lewin  Cr.  Cas.  231.     Commonwalih  v.  Butler,        299. 

86.  Upon  the  trial,  the  counsel  for  the  people  proved  by  a  witness  that  he  beard 
cries  at  the  house  where  the  prisoner  and  his  wife  (the  deceased)  lived,  on  the  Satur- 
day night  preceding  her  death.  The  counsel  for  the  people  then  asked  the  witness 
what  those  cries  indicated,  whether  the  person  was  crying  for  joy  or  what.  Th& 
prisoner's  counsel  objected  to  this  question.  The  objection  was  overruled,  and  an 
exception  taken. 

This  question  clearly  called  for  the  conjecture  of  the  witness  as  to  the  cause  of  the 
cries  and  not  for  a  description  of  them.  •  The  former  was  incompetent ;  the  latter 
was  not.  To  this  the  witness  answered  that  it  seemed  to  him  she  cried  for  help  ; 
that  he  did  not  think  she  did  it  for  pleasure.  It  was  for  the  witness  to  describe  the 
cries,  so  as  to  give  the  jury  as  correct  an  idea  of  them  as  possible,  and  then  for  the 
latter  to  draw  such  inferences  therefrom  as  in  their  judgment  were  warranted. 
Meuner  v.  The  People,  848. 

86.  The  counsel  for  the  people  introduced  Mrs.  Laird  as  a  witness  and  proved  by 
her  that  the  prisoner  and  his  wife  came  to  her  house  on  the  Sunday  preceding  her 
death ;  that  the  witness  examined  the  head  of  the  deceased  in  the  absence  of  th^ 
prisoner  and  found  a  lump  thereon,  and  that  the  right  shoulder  was  black ;  that  the 
deceased  kept  threatening  all  day  to  get  him  arrested. 

There  was  an  objection  taken  to  this  evidence,  but  from  the  papers  it  is  a  little 
obscure  whether  it  applied  to  the  whole  or  to  what  part  of  it.  What  the  witness 
discovered  upon  examining  the  head  and  shoulder  of  the  deceased  was  competent 
evidence.  What  she  said  in  his  absence,  whether  by  way  of  threat  or  otherwise^ 
was  incompetent.  Its  effect  was  injurious  to  the  prisoner  by  creating  a  belief  in  the 
jury  that  he  had  inflicted  violence  upon  her,  causing  the  injuries  discovered  by  the 
witness.  Id, 

87.  Objection  was  made,  upon  the  trial,  to  the  production  in  evidence  of  certain 
implements  and  papers  found  in  the  room  and  desk  of  the  prisoner.  Both  the  room 
and  desk  were  used  somewhat  in  common  by  him  and  one  of  his  associates,  but  he 
was  the  chief  occupant.    The  articles  were  taken  some  time  after  his  arrest,  and  evi> 


Evidence.  649 


denoe  was  ^ven  tending  to  show  that  he  had  the  key  of  the  room,  and  showing  how 
the  room  had  been  kept  during  his  abRence ;  and  the  prisoner,  upon  the  trial,  admit- 
ted the  possession  of  one  of  the  implements.  Other  evidence  was  given,  also  tend- 
ing to  connect  the  prisoner  with  the  articles  found  in  his  room ;  and  the  question 
of  fact  was  properly  submitted  to  the  jury  as  to  the  connection  of  the  prisoner 
with  these  articles,  upon  all  the  evidence.  There  was  evidence  to  go  to  the  jury  on 
that  question.  The  rachet-drill,  wliich,  it  was  claimed,  the  bits  with  which  the  en- 
try into  the  store  was  effected  fitted,  the  prisoner  admitted  on  the  trial  had  been  in 
his  poeseesion  as  a  new  invention  and  a  ourious  thing.  This  alone  was  some  evidence 
that  the  articles  found  with  the  drill  were  there  while  the  prisoiAir  occupied  tiie 
room  and  used  the  desk,  especially  with  the  other  eAidence  tending  to  show  that  the 
room  had  remained  locked  from  the  time  he  left  until  the  articles  were  found  and 
Uken  away.     Ruloff  y.  The  People,  ;i69. 

88.  Objection  was  also  taken  to  the  admission  of  the  photographic  likenesses  of  the 
two  persons  found  drowned.  Evidence  was  given  of  the  manner  in,  and  disadvan- 
tageous circumstances  under  which  they  were  taken ;  and  the  evidence  was  that 
they  were  not  artistic  pictures,  nor  in  all  respects  the  most  perfect  likenesses  that 
could  be  taken.  This  was  fully  explained  by  the  artist,  and  the  reason  why  they 
were  not  more  perfect,  stated.  They  were  submitted  to  the  witnesses,  not  as  them- 
selves, and  alone,  sufficient  to  enable  them  to  identify  the  persons  with  entire  cer- 
tainty, but  as  aids,  and  with,  other  evidence,  to  enable  the  jury  to  pass  upon  the 
question  of  identity.  They  were  the  best  portraits  to  be  had,  and  all  that  could  be 
taken.  The  persons  were  identified  by  other  circumstances,  the  clothes  they  wore 
and  the  articles  found  upon  their  persons,  and  their  general  description ;  and  the 
photographs  were  competent,  although  slight,  evidence  in  addition  to  the  other  and 
more  reliable  testimony. 

We  are  of  the  opinion  that  it  was  not  error,  under  the  circumstances,  to  admit 
them  as  evidence  for  what  they  were  worth.  By  themselves,  they  would  have  been 
of  but  little  value ;  but  they  were  of  some  value  as  corroborating  the  other  evidence 
identifying  the  bodies.  /dL 

89.  Casler,  a  witness  for  the  prosecution,  was  asked,  on  cross-examination,  the  fol- 
lowing question :  "  Did  yon  state  before  the  grand  jury,  in  your  testimony,  in  sub- 
stance, that  the  object  you  had  in  implicating  Starin  in  the  robbery,  was  that  he 
went  back  on  you  for  $1,500  for  five  men,  and  you  made  up  your  mind  that  you 
would  lead  him  along  until  you  had  an  opportunity  to  retaliate  ?"  He  answered^ 
"  I  don't  know  whether  I  did  or  not." 

The  prisoner's  counsel  afterward  called  the  clerk  of  the  grand  jury,  who  stated 
that  Casler  testified  before  that  body  that  **  Starin  and  him  put  in  five  men,  and 
made  $1,600,  and  it  was  to  be  divided,  and  Starin  would  not  divide  it,  and  he  meant 
to  lead  Starin  along  and  retaliate  on  him.'*  The  record  then  states  that  "  the  people 
proposed  to  read  the  remainder  of  Casler's  evidence  before  the  grand  jury  which  was 
not  read  by  the  prisoner  s  counsel,  relating  to  Starin  and  Uu  Hudtton  robbety"  This 
was  objected  to  by  the  prisoner's  counsel,  the  objection  was  overruled  and  the  pris- 
oner's counsel  excepted.  The  witness  then  stated  all  the  evidence  given  by  Casler 
before  the  grand  jury,  none  of  which  related  to  the  motives  which  influenced  him 
in  implicating  the  prisoner,  but  conversations  and  facts  tending  to  implicate  him  in 
the  Hudson  robbery,  and  which  he  had,  substantially,  before  testified  to  on  this- 
trial. 
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The  statement  of  Casler  before  the  grand  jury  was  competent  as  contradicting 
evidence,  as  it  tended  to  show  that  he  was  actuated  by  motives  of  revenge  against 
the  prisoner.  J^Atwood  v.  WiUon,  1  Conn.  R.,  66.)  The  remainder  of  his  evidence 
before  the  grand  jury  did  not  relate  to  his  motives,  or  the  feelings  by  which  he  was 
■actuated,  but  to  the  facts  bearing  upon  the  prisoner*s  guilt,  and  was,  therefore, 
incompetent     Slarin  v.  The  People,  869. 

90.  The  indictment  was  for  murder  in  the  first  degpree  for  killing  John  Green. 

On  the  trial  evidence  was  admitted,  under  objection,  showing  ill-feeling  between 
the  accused'^  wife  and  the  wife  of  the  deceased.  The  evidence  was  admitted  upon 
the  statement  of  the  district  attorney  that  he  would  trace  the  knowledge  of  this  ill- 
feeling  to  the  prisoner ;  but  there  was  no  proof  to  show  that  the  prisoner  had  any 
such  knowledge. 

Dying  declarations  of  the  murdered  man  was  read  to  the  jury,  including  not  only 

all  that  related  to  the  transaction  and  circumstances  attending  the  homicide  but 

the  statement  of  the  deceased  as  to  previous  threats  and  difficulties.    HackeU  v. 

The  People,  393. 

91.  Held,  That  the  evidence  of  ill-will  between  the  wives  of  the  prisoner  and  the 
•deceased,  without  bringing  home  to  the  prisoner  such  knowledge,  was  improperly 
received. 

Held,  That  the  rule,  in  this  country,  as  regards  the  ^admission  of  dying  declara- 
tions, is,  such  declarations  are  admitted  from  the  necessity  of  the  case,  to  identify 
the  prisoner  and  establish  the  circumstances  of  the  res  gestm  or  direct  transactions, 
from  which  the  death  results.  When  they  relate  to  former  and  distinct  transactions, 
they  do  not  seem  to  oome  within  the  principle  of  necessity.  The  admission,  by  the 
court  on  the  trial,  of  that  part  of  the  dying  declarations  relating  to  previous  diffi- 
•culties  and  threats,  was  error.  Jd, 

92.  The  defendant's  counsel  put  these  questions:  Q.  Do  you  know  the  general 
character  of  Mrs.  Lamb ;  that  is,  whether  she  was  a  fighting,  vindictive,  brutal  na- 
ture or  not  ?  Q.  Was  Mrs.  Lamb  of  a  quarrelsome,  vindictive,  and  brutal  character  ? 
Q.  What  was  her  general  character  for  peace  and  quietness  ? 

These  three  questions  were  severally  objected  to  by  the  counsel  for  the  people, 
and  the  objections  sustained,  and  the  counsel  for  the  prisoner  excepted,  and  these 
exceptions  present  the  only  questions  arising  upon  the  evidence.  It  is  conceded, 
that  such  evidence  can  only  be  proper  in  a  case  where  the  evidence  shows  that  there 
was  an  assault  committed  or  threatened  by  the  deceased  upon  the  prisoner,  and  a 
•doubt  was  created  whether  the  homicide  was  perpetrated  from  malice  or  to  repel 
such  assault,  and  from  a  principle  of  self-defence.  Now,  it  has  been  shown,  and  It 
is  submitted  conclusively,  that  no  such  question  legitimately  arose  upon  the  evidence 
in  this  case.  The  deceased  was  not  shown  to  have  committed  any  assault  upon  the 
prisoner,  nor  did  she  threaten  to  commit  any.  There  was  no  foundation,  therefore, 
for  the  position  that  the  prisoner  committed  the  homicide  in  self-defence,  or  from 
any  apprehension  of  great  or  any  bodily  harm.     The  People  v.  Lamb,  423w 

98.  When  admissible,  it  must  be  in  a  case  where  the  defendant  had  reason  to  be  in 
fear  of  his  life,  or  had  reasonable  ground  to  apprehend  great  bodily  harm.  Neither 
of  these  essential  prerequisites  appeared  in  this  case.  Again,  it  is  fundamental  to 
the  admission  of  this  class  of  testimony  in  a  proper  case,  that  knowledge  of  the 
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character  of  the  deceased  must  be  brought  home  to  the  knowledge  of  the  defendant 
himself.  It  might  be  presumed  that  a  man  would  know  the  character  of  his  wife  in 
this  respect.  Yet,  I  think,  this  would  not  dispense  with  the  rule,  that  it  should 
affirmatively  appear  that  the  defendant  had  such  knowledge,  before  a  foundation  can 
be  laid  for  the  introduction  of  this  testimony.  JcL 

m 

94.  The  prisoner  was  indicted  for  killing  Leonard  Gemder,  and  convicted  of 
murder  in  the  second  degree. 

It  was  shown  on  the  trial,  that  after  his  arrest  the  prisoner  was  taken  to  No.  148 
Essex  street,  in  the  city  of  New  York,  where  was  met  one  Enger,  and  the  district 
attorney  asked  a  witness,  under  objection,  "  What  did  Enger  say  and  do  in  the  pres- 
ence of  the  prisoner  T  When  the  question  was  answered,  the  district  attorney  put 
the  following :  "  Did  Enger  make  any  motion,  and  if  so,  what?"  which  was  objected 
to,  and  the  witness  was  allowed  to  answer. 

The  grounds  of  the  ojections  were,  first,  it  was  evidence  of  the  declaration  of  a 
third  person  immediately  after  the  occurrence  ip  the  presence  of  the  prisoner,  that 
the  prisoner  was  the  person  who  stabbed  the  deceased ;  second,  it  was  evidence  of 
an  act  or  motion  of  such  third  person,  at 'the  same  time,  to  wit,  that  he  threw  up  his 
arms.    Hockreiter  v.  The  People,  460. 

96.  Hdd,  that  the  questions  were  admissible.  It  is  competent  for  the  prosecntion 
to  show  what  was  said  in  the  presence  of  the  prisoner,  and  the  inference  is,  in  the 
absence  of  any  circumstance  tending  to  raise  a  contrary  presumption,  that  what  was 
said  in  the  prisoner's  presence  was  also  said  in  his  hearing. 

Held^  also,  that  an  act  of  a  third  person  done  in  the  presence  of  a  prisoner,  is  equally 
admissible  as  a  declaration  made  in  his  presence,  provided  the  nature  of  the  act  may 
be  supposed  likely  to  shed  some  light  upon  the  nature  of  the  offence,  or  the  guilt  of 
the  prisoner.  Id. 

96.  There  was  no  error  in  excluding  the  inquiry  put  to  Lytle  as  to  his  connection 
with  Elizabeth  Dixon.  It  was  immaterial  whether  any  other  person  had  connection 
with  her  or  not.  The  offence  charged  was  the  advising  means  to  produce  an  abor- 
tion, and  would  have  been  the  same  whether  the  prisoner  or  Lytle  was  the  father  of 
the  child.     Criehton  v.  The  People,  464. 

97.  The  first  count  is  conceded  by  the  prisoner's  counsel  to  be  good,  but  he  con- 
tends that  the  evidence  could  not  apply  to  it.  .  The  averment  is,  that  the  prisoner 
advised  Elizabeth  Dixon  to  take  certain  medicines,  drugs  and  substances,  to  wit,  cer- 
tain pills,  known  as  Dr.  James  Clark's  Female  Pills,  and  the  evidence  was  that  he 
bought  a  bottle  of  Dr.  Clark's  female  pills,  and  told  her  to  take  them,  etc.  The  evi- 
dence showed  the  prisoner  to  have  done  everything  averred  in  this  count,  excepting 
that  the  pills  recommended  were  Dr.  Clark's  pills,  instead  of  Dr.  James  Clark's  pills, 
and  there  was  also  evidence  to  show  that  the  prisoner  had  purchased  Sir  James 
Clarke  pills,  at  the  place  where  he  told  Elizabeth  Dixon  he  had  purchased  them.  If 
it  had  been  necessary  to  show  that  the  pills  he  recommended  were  Dr.  James  Clark's 
pills,  the  evidence  was  ample  to  submit  to  the  jury  the  question  whether  it  was  this 
particular  medicine  the  prisoner  recommended,  and  upon  this  point  their  finding  is 
against  the  prisoner.  Id, 

98.  In  determining  a  question  of  fact  from  circumstantial  evidence,  there  aM  two 
general  rules  to  be  observed :  1.  The  hypothesis  of  delinquency  or  g^ilt  should  flow 
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naturally  from  the  facts  proved,  and  be  consistent  with  them  alL  2.  The  evidence- 
must  be  sach  as  to  exclude,  to  a  moral  certainty,  every  hypothesis  but  that  of  his 
g^ilt  of  the  offence  imputed  to  him  or,  in  other  words,  the  facts  proved  most  all  b^ 
consistent  with,  aud  point  to,  his  guilt  not  only,  but  they  must  be  inconsistent  with 
his  innocence.     The  People  v.  Betmetl,  482. 

99.  Indictment  for  an  assault  with  intent  to  kill. 

The  prisoner  on  the  trial  became  a  witness  in  his  own  behalf,  and  upon  cross- 
examination  was  asked,  *'  How  many  times  have  you  been  arrested  T* 

The  question  was  objected  to  on  the  ground  that  the  witness  was  protected  from 
answering  by  the  constitutional  provision  "  that  no  person  shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  himself."  The  objection  was  overruled,  and 
exception. 

Held,  That  by  consenting  to  be  a  witness  in  his  own  behalf,  the  accused  subjected 
himself  to  the  same  rules  and  w^as  called  upon  to  submit  to  the  same  tests  which 
could  by  law  be  applied  to  the  other  witnesses ;  if  he  availed  himself  of  the  privilege- 
of  the  act  of  1869,  he  assumed  the  burdens  necessarily  Incident  to  the  position,  and 
with  all  its  rights  and  privileges,  and  subject  to  all  its  duties  and  obligations. 
Connorg  v.  7%«  People^  492. 

100.  After  the  prisoner's  counsel  rested  his  case  a  written  statement  of  the  witness 
Curran  was  offered  in  evidence  by  the  prosecution,  and  was  objected  to  by  the 
prisoner's  counsel  as  incompetent ;  the  objection  was  overruled,  and  the  statement 
was  read  in  evidence. 

Hdd,  That  it  was  competent  for  a  party  on  trial  to  prove  that  a  witness,  on  the 
part  of  his  adversary,  had  made  oral  statements  inconsistent  with  evidence  upon  m, 
material  question  given  by  such  witness  on  the  trial,  for  the  purpose  of  impeaching 
the  credibility  of  the  witness,  and  weakening  the  force  of  his  evidence.  But  it  is 
requisite  that  the  party  offering  the  impeaching  evidence  should  first  call  the  atten- 
tion of  the  witness  to  the  circumstances  under  which  the  statements  were  made, 
that  he  may  bave  an  opportunity  of  correcting  the  evidence  given  on  the  trial,  or  of 
explaining  the  apparent  inconsistency  between  his  evidence  and  his  former  state- 
ments. In  this  case  the  paper  was  shown  to  the  witness,  and  he  had  the  oppor- 
tunity for  examination.  There  was  no  objection  to  the  questions  asked  him  as  to  its 
contents. 

The  witness,  Curran,  on  his  examination  testified  that  the  written  statement  was 
made  while  he  was  under  arrest ;  and  that  he  supposed  he  would  be  discharged  from 
arrest  when  he  should  sign  the  paper.  The  officer  under  whose  direction  the  state- 
ment was  made,  was  asked  by  the  prosecution  if  he  held  out  any  inducement  or  used 
any  compulsion  to  induce  the  witness  to  make  or  sign  it.  This  question  was  ob- 
jected to  by  prisoner's  counsel  and  the  objection  overruled ;  lield,  no  error.  G^ney 
V.  The  People,  526. 

101.  If  the  plaintiff  in  error  was  present  aiding  and  assisting  in  the  perpetration 
of  the  larceny,  she  is  equally  responsible  therefor  as  her  confederate,  who  actually 
took  and  carried  away  the  shawl.  (I  Chitty  Cr.  Law,  266 ;  1  Hale's  Pleas,  440 ;  I 
Bishop's  Cr.  Law,  5th  ed.,  648;  1  Wharton's  Cr.  Law,  129.)  To  make  the  acts  and 
declarations  of  the  alleged  confederate  competent  evidence  against  her,  it  must  be 
proved  prima  facie,  or  such  evidence  given  as  to  make  the  question  one  proper  for 
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the  determination  of  the  jury,  that  she  had  conspired  with  the  confederate  to  commit 
the  offence.    (Greenleafs  £v.,  vol.  1,  §  3.) 

The  evidence  was  not  competent,  unless  the  necessary  proof  of  conspiracy  was 
given. 

My  conclosion  is,  that  the  proof  was  not  sufficient;  it  amounted  to  this  —  that  the 
plaintiff  Itnew  than  and  came  into  the  store  with  them ;  that  the  two  professed  a 
desire  to  purchase  India  shawls ;  that  the  plaintiff  in  error  expressed  a  wish  to  pur- 
chase a  cheap  woolen  shawl,  which  appears  to  have  been  true,  as  she  actually  made 
such  purchase  before  she  had  any  information  that  any  theft  had  been  committed. 
Her  coming  in  company  with  the  others,  while  well  calculated  to  excite  suspicion, 
waa  no  evidence  that  she  knew  or  suspected  that  they,  or  either  of  them,  had  any 
design  to  steal.  Her  so  coming  in  was  consistent  with  her  entire  innocency,  and 
being  so  was  not  proof  of  guilt.  (The  People  v.  Bennett,  49  N.  Y.,  137.)  Her  pur- 
'Chase  of  the  shawl  tends  to  show  innocence  lather  than  the  contrary.  Ormsbi/  v. 
The  People,  63B. 

102.  The  wife  of  the  prisoner  was  not  a  competent  witness  in  a  criminal  action  or 
proceeding  against  him.  This  is  the  rule  of  the  common  law,  and  can  be  abrogated 
only  by  statute.  There  is  no  statute  which  does  this.  That  of  1867,  making  a  wife* 
^  competent  witness  for  or  against  her  husband,  is  confined  by  its  terms  to  civil  ac- 
tions and  proceedings.  (Laws  of  1867,  vol.  2,  p.  2221,  chap.  887,  §  2.)  Wilke  v. 
The  People,  641. 

103.  It  was  in  the  discretion  of  the  court  below,  to  reject  the  testimony  offered  by 
the  prisoner  after  the  proofs  had  closed  and  the  case  had  been  summed  up  to  the 
Jury,  by  his  counsel  and  by  the  district  attorney.  Nor  does  the  peculiar  statute,  in 
relation  to  the  Court  of  General  Sessions  of  the  Peace  for  the  city  and  dbunty  of  New 
York  (Laws  of  1866,  p.  618,  chap.  337,  §  3),  give  an  appellate  court  the  power  to  in- 
terfere with  that  discretion  in  such  a  case  as  this,  even  if  its  applicability  hereto  bo 
conceded.  An  appellate  court  under  that  statute,  may  interfere  if  it  shall  be  satis- 
fied that  the  verdict  against  the  prisoner,  is  against  the  weight  of  evidence,  or 
against  the  law,  or  that  justice  requires  a  new  trial.  The  testimony  not  having  been 
received,  it  did  not  affect  the  weight  of  the  evidence.  It  was  not  against  law  to  re- 
ject it,  for  the  prisoner  had  had  his  day  in  court  and  had  declared  his  proofs  fit  an 
end.  Justice  does  not  require  a  new  triiA  on  account  of  its  rejection,  for  justice,  in 
a  legal  sense,  is  what  is  one's  due  or  desert ;  the  giving  or  administering  of  which  i? 
the  object  or  end  of  the  law.  All  that  was  the  due  or  desert  of  the  prisoner,  was  a 
fair  and  full  trial  upon  the  indictment,  according  to  the  prescribed  forms  of  law.  So 
far  as  this  point  is  concerned,  that  he  had.  Id. 

104.  NoTB.  —  By  the  Penal  Code  the  husband  or  wife  of  a  person  Indicted  or  ac- 
cused of  crime  is  a  competent  witness  on  the  examination  or  trial  of  such  person :  the 
flection  reads  as  follows : 

"  g  716.  The  husband  or  wife  of  a  person  indicted  or  accused  of  a  crime  is  in  all 
cases  a  competent  witness,  on  the  examination  or  trial  of  such  person ;  but  neither 
husband  nor  wife  can  be  compelled  to  disclose  a  confidential  communication,  made 
by  one  to  the  other  during  their  marriage."    Ed.  Jd. 


106.  Indictment  for  rape. 

The  prisoner  offered  to  show  that  two  of  the  witnesses  for  the  people  had  made 
statements  upon  a  material  point  in  the  case,  out  of  court,  inconsistent  with  their 
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ioflicted  or  which  actually  caused  the  death.  While  the  evidence  must  show  that 
the  killing  was  effected  by  the  accused  in  the  manner  charged  in  the  indictment, 
otherwise  the  accused  would  be  unable  to  prepare  for  his  defence  and  unable  to  meet 
the  case  shown  against  him  upon  trial ;  yet  where,  as  in  the  present  case,  there  is  no 
possibility  of  his  having  been  misled  or  in  any  way  embarrassed  in  his  defence  by 
the  variance,  it  will  be  disregarded.  In  the  present  case,  the  shots  were  fired  almost 
at  the  same  instant,  under  precisely  the  same  circumstances,  and  whether  death 
ensued  from  the  one  wound  or  the  oth#r  was  wholly  immaterial.  There  was,  there- 
fore, no  error  in  the  refusal  to  charge  as  requested.  Id. 

■ 

66.  The  rule  is  well  settled  that  a  party,  either  in  civil  or  criminal  proceedings, 
cannot  prove  his  own  declarations  in  his  own  favor,  except  that  when  his  declara- 
tions are  given  in  evidence  against  him,  all  that  he  said  in  the  same  conversation 
explanatory  thereof,  or  tending  to  discharge  himself  from  the  effect  thereof,  becomes 
competent  in  his  own  favor.  The  statements  offered  in  evidence  by  the  accused  were 
not  made  in  any  conversation  into  which  th<^  prosecution  had  inquired,  or  any  part 
of  which  had  been  given  in  evidence,  therefore,  there  w^as  no  error  on  the  part  of 
the  court  in  rejecting  the  testimony  offered  by  the  counsel  showing  the  reason 
assigned  by  the  prisoner  for  shooting  the  deceased.  Id, 

67.  A  witness,  who  testified  on  the  part  of  the  defendant,  was  asked  on  cross-ex- 
amination by  the  district  attorney,  under  objection,  whether  he  had  not  been  in  the 
penitentiary,  and  how  long  he  had  been  there ;  held^  no  error;  that  a  witness  upon 
cross-examination  may  be  asked  whether  he  has  been  in  jail,  the  penitentiary,  or 
State  prison  or  any  other  place  that  would  tend  to  impair  his  credibility,  and  how- 
much  of  his  life  he  has  passed  in  such  places.  When  the  inquiry  is  confined  as  to 
whether  he  has  been  convicted,  and  of  what,  a  different  rule  may  perhaps  apply. 
The  extent  of  the  cross-examination  of  this  character  is  somewhat  in  the  discretion  of 
the  court,  and  must  necessarily  be  so  to  prevent  abuse.  This  discretion  should  be 
liberally  exercised  with  a  view  to  arrive  at  truth.  Id. 

68.  Questions  put  to  non-professional  witnesses  as  to  what  they  thought  of  the 
prisoner's  state  of  mind,  or  their  impressions  as  to  his  state  of  mind,  were  properly 
excluded;  these  witnesses  were  not  competent  to  give  an  opinion  upon  this  subject, 
nor  were  they  competent  to  give  an  opinion  as  to  whether  the  facts  testified  to  by 
them  indicated  mental  unsoundness.  Id, 

69.  On  the  trial,  one  Corbin  was  offered  as  a  witness  for  the  prosecution,  and  ob- 
jected to  ts  incompetent ;  it  being  shown  that  he  had  been  previously  convicted  and 
sentenced  for  the  the  crime  of  burglary  in  the  third  degree,  and  had  never  been 
pardoned  or  restored  to  his  rights  as  a  citizen.  It  also  appeared  that,  at  the  time 
of  such  conviction,  said  Corbin  was  under  the  age  of  sixteen  years,  and  was  sen- 
tenced to  the  house  of  refuge.  The  objection  was  overruled ;  the  witness  admitted 
and  gave  material  testimony,  and  the  prisoners  were  convicted.  77^  People  v. 
Park,  227. 

70.  The  only  question  for  consideration  is  the  oorapetency  of  Corbin  to  testify  as 
a  witness  on  the  facts  above  stated. 

Under  part  4,  chap.  1,  of  the  Revised  Statutes,  entitled,  "an  act  concerning  crimes 
and  their  punishment,"  it  is  declared  (2  R.  S.,  701,  §  28)  that  "no  person  sentenced 
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upon  a  conviction  for  felony,  shall  be  competent  to  testify  in  any  cause,  matter,  or 
proceeding,  ciril  or  criminal,  unless  he  be  pardoned  by  the  governor  or  by  the  legis- 
lature, except  in  the  cases  specially  provided  by  law  ;  but  no  sentence  upon  a  con- 
viction for  any  offence,  less  than  a  felony,  shall  disqualify  or  render  any  p$r86n 
incompetent  to  be  sworn  or  testify  in  any  cause,  matter,  or  proceeding,  civil  6r 
criminal."  Burglary  in  the  third  degree  is  punishable  by  imprisonment  in  the  State 
prison  for  a  terra  not  exceeding  five  years.  (2  R.  S.,  669,  §  21.)  The  Revi8<»d 
Statutes  declare  the  term  "  felony,"  where  used  therein,  to  mean  an  offence  for  which 
the  offender,  on  conviction,  shall  be  liable  by  law  to  be  punished  by  death  or  impris- 
onment in  State  prison.  (2  R.  S.,  702,  §  80.)  The  term  "offender,"  in  said  section, 
is  not  used  as  a  word  of  limitation,  making  it  dependent  upon  the  personal  status  of 
the  criminal,  or  his  exemption  from  a  particular  punishment  by  reason  of  age  6r 
mental  incapacity,  where  the  offence  for  which  he  is*  convicted  is  a  felony ;  but  as  a 
word  of  general  application,  in  a  general  sense,  to  define  the  punishment  following 
the  crime.  The  statute  is  to  be  construed  as  declaring  that  the  term  **  felony,"  as 
therein  used,  means  any  crime  which  is  punishable  by  death  or  by  imprisonment  in 
the  State  prison,  without  reference  to  the  personal  exemptions  or  exceptions  of  the 
criminaL  Id. 

71.  Burglary  in  the  third  degree  is  felony ^  within  the  statutory  definition  of  that 
term ;  and  in  the  view  above  taken  it  does  not  lose  that  character  because  the  con- 
Tict  is  under  sixteen  years  of  age.  -*  Id, 

72.  Here,  Teachout  had  been  apprised  distinctly  before  he  was  called  as  a  witness, 
by  one  of  the  persons  present,  that  "  it  was  charged  that  his  wife  had  been  poisoned 
and  that  he  was  the  man  that  was  going  to  be  arrested  for  the  crime."  He  was  also, 
before  he  was  sworn,  informed  by  the  coroner  "  that  there  were  rumors  that  his  wife 
came  ^  her  death^  by  foul  means,  and  that  some  of  those  rumors  implicated  him." 

He  was,  therefore,  examined  with  full  knowledge  that  he  was  suspected  of  having 
murdered  his  wife. 

It.  is  proper,  however,  to  state  further,  that  in  the  present  case,  Teachout  was  fur- 
ther informed  by  the  coroner,  before  he  was  sworn,  that  he  was  not  obliged  to  testify 
unless  he  chose.  He  said  he  had  no  objection  to  telling  all  he  knew.  There  is, 
therefore,  in  this  case,  no  pretence  that  the  declarations  in  question  were  not  volun- 
tary, as  that  word  is  used  in  distinction  from  compulsory ;  or  that  they  were  not 
voluntary  in  every  legal  sense,  if  a  person,  under  suspicion  of  having  committed  a 
crime,  and  conscious  of  that  suspicion,  can  testify  voluntarily. 

The  case  of  Ifendncknon  v.  The  People  should  be  regarded  ns  settling  the  question 
raised  in  this  case,  and  that  no  error  of  law  was  committed  in  permitting  the  declara- 
tions of  the  prisoner  made  before  the  coroner,  to  go  to  the  jury  for  their  considera- 
tion.    TeaehotU  v.  7^  People,  247. 

78.  Evidence  of  another  act  of  embezzlement  by  the  defendant,  during  the  same 
week  in  which  that  charged  in  the  indictment  was  alleged  to  have  been  committed, 
was  competent  It  was  competent  only  for  the  single  purpose  of  proving  a  guilty 
intent  in  the  mind  of  the  defendant  in  the  conqmission  of  the  principal  act.  It  is  a 
dangerous  species  of  evidence.  For  this  reason  it  is  essential  to  the  rights  of  the 
accused  that,  when  such  is  admitted,  it  should  be  carefully  limited  and  guarded  by 
instructions  to  the  jury,  so  that  its  operation  and  effect  may  be  confined  to  the  fdngle 
legitimate  purpose  for  which  it  is  competent.     CommonteeaUh  v.  Shepardf  267. 
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14.  The  defendant  was  convicted  only  on  the  second  count  in  the  indictment.  By 
it  he  was  charged  under  Si,  1846,  c.  171,  §  1,  with  the  offence  of  fraudulently  taking 
and  secreting,  with  intent  to  convert  to  his  own  use,  certain  bank  bills  of  the  amount 
of  one  hundred  dollars,  and  certain  gold  coins  of  the  same  amount,  a  descripUun  of 
which  was  unknown  to  the  grand  jury.  It  was  obvious  that  this  was  intended  as  a 
charge  of  fraudulently  taking  and  secreting  certain  specific  bills  and  coins,  being  a 
particular,  designated  amount  or  sum  of  money  belonging  to  and  in  the  possession  of 
the  bank ;  and  was  not  meant  to  be  a  general  allegation  of  taking  money  of  the  bank 
with  a  fraudulent  intent,  authorized  by  the  second  section  of  the  act  above  cited, 
under  which  any  taking  with  such  intent,  committed  within  six  months  after  the 
time  alleged  in  the  indictment  might  be  proved.  It  was  treated  at  the  trial  as  a 
charge  of  taking  and  secreting  a  specific  sum.  Id, 

75.  An  examination  of  the  receipts,  disbursements  and  apppropriations  by  the 
defendant  in  behalf  of  the  bank,  in  connection  with  the  amount  deposited  by  him 
in  other  banks  in  which  he  was  accustomed  to  keep  Jbhe  moneys  received  by  him, 
fi;om  the  8th  to  the  21st  of  April,  tends  to  show  that  he  did  not  take  this  specific 
sum  of  money  out  of  the  funds  belonging  to  the  bank,  but  that  it  was  included  with 
other  moneys  received  by  him,  and  went  to  make  up  the  general  balance  of  money 
which  was  passed  to  his  credit  in  the  banks,  where,  with  the  knowledge  and  assent 
of  the  directors  of  the  savings  bank  for  which  he  acted,  he  deposited  from  day  to 
day  his  current  receipts,  aq|i  paid  out  by  checks  his  necessary  disbursements.  The 
legitimate  inference  from  this  is,  not  that  he  took  the  money  deposited  by  Woods 
with  any  fraudulent  intent  to  convert  it  to  his  own  use,  but  that  he  received  it 
rightfiilly,  entered  it  properly  in  the  books,  and  put  it  with  other  moneys  belonging 
to  the  bank,  so  that  it  went  to  their  use ;  and  that  five  days  afterwards  he  altered  the 
entries  in  the  books,  in  order  to  conceal  the  fact  that  he  had  received  this  sum.  and 
thereby  to  cover  up  some  previous  deficit  occasioned  by  former  dishonest  and  fraud- 
ulent acts.  We  are  therefore  of  opinion  that  the  evidence  was  not  sufiicienf  to  sup- 
port the  second  count  in  the  indictment.  The  Government  w^ere  bound  to  prove  tho 
exact  offence  as  it  was  charged  in  that  count.  Id. 

76.  Possession  of  stolen  property  immediately  after  the  commission  of  the  offence 
is  prima  facie  evidence  of  guilt.  In  other  words,  the  accused  la  called  upon  to  ex- 
plain how  he  obtained  the  property. 

We  think  it  is  well  settled  law,  that  the  exclusive  possession  of  the  whole  or 
some  part  of  stolen  property  by  the  prisoner,  recently  after  the  theft,  is  sufficient 
when  standing  alone  to  cast  upon  him  the  burden  of  explaining  how  he  came  by  it, 
or  of  giving  some  explanation ;  and  if  he  fail  to  do  so,  to  warrant  the  jury  in  con- 
victing him  of  the  larceny.     Knickerbocker  v.  The  People,  287. 

77.  Evidence  of  the  general  character  of  the  females  for  chastity  who  frequented 
the  house  was  competent  proof  to  show  that  it  was  of  bad  repute.  OommomDealih 
V.  Kmiball,  7  Gray,  328.  It  was  the  general  character  or  reputation  of  these  persons 
in  the  community  to  which  the  witnesses  testified,  and  not  to  their  actual  knowledge 
of  their  personal  traits  or  conduct  This  is  manifest  from  the  fact  stated  in  the  ex- 
ceptions, that  the  witnesses  knew  nothing  of  the  females  seen  in  the  house  except  by 
report     Commonwealth  v.  Oannett,  '  294. 

78.  It  does  not  appear  that  the  inquiry  concerning  the  character  of  these  females 
was  extended  beyond  the  issue.    In  the  absence  of  any  statement  in  the  exceptions 
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to  the  contrary,  It  must  be  assumed  that  the  evidence  on  this  point  was  relevant 
and  material,  and  was  properly  confined  to  their  reputation  for  chastity  and  good 
behavior.  IcL 

79.  Evidence  that  there  was  no  noise  or  disturbance  of  the  peace  in  the  house,  or 
anno3*ance  to  the  persons  residing  in  the  neighborhood,  was  wholly  immaterial.  It  did 
not  tend  to  meet  the  case  proved  by  the  government.  The  nuisance  consisted  in 
keeping  a  house  where  wicked  and  dissolute  people  resorted,  to  the  injury  of 
good  morals,  and  to  the  evil  example  of  others.  Oommomoealth  v.  KimbaUf  7 
Gray,  S80.  Id. 

80.  The  instructions  to  the  jury  were  correct.  If  the  defendant  aided  and  assisted 
others  in  committing  the  offence  charged  in  the  indictment,  he  was  equally  guilty,  in 
the  eye  of  the  law,  with  those  who  actually  hired  and  controlled  the  house.  In  mis- 
demeanors, all  who  participate  in  the  criminal  act  are  deemed  to  be*  principals.    Id, 

81.  The  counsel  for  the  defendant  in  error,  insists  that  the  court  erred  in  holding 
that  he  could  be  convicted  of  larceny  of  the  bond,  notwithstanding  the  evidence 
showed  that  he  took  it  with  the  consent  of  the  wife  of  the  owner.  This  ruling  was 
clearly  right.  The  evidence  proved  that  the  prisoner  knew  that  Mr.  Adams  and 
not  his  wife  owned  the  bond.  That  Mr.  Adams  was,  to  his  knowledge,  in  the  imme- 
diate vicinity  of  the  house.  That  he  would  return  to  it  after  finishing  milking, 
which  would  occupy  but  a  short  time.  Under  these  circumstances,  it  would  be 
scarcely  too  much  to  say  that  the  prisoner  knew  that  his  wife  had  no  authority  to 
dispose  of  his  property,  especially  of  a  bond  of  |500.  Certainly,  it  was  not  erro- 
neous to  submit  the  question  to  the  jury,  whether,  upon  all  the  evidence,  the  pris- 
oner believed  that  the  wife  had  any  such  right,  and  to  instruct  them  the  wife  having 
no  such  right  and  the  prisoner  not  believing  she  had  any,  that  her  consent  to  his 
taking  the  bond  furnished  no  defence  for  him.  That  if  he  took  it  with  the  felonious 
intent  of  defrauding  Mr.  Adams  of  his  property  therein,  he  was  just  as  much  guilty 
of  larceny,  although  Itf rs.  Xdams  knew  of  and  consented  to  his  taking  of  it,  as 
though  he  had  taken  it  without  such  knowledge  and  consent.  The  true  inquiry  is, 
whether,  when  the  prisoner  took  the  bond,  he  intended  thereby  wrongfully  to  de- 
fraud Adams,  the  owner,  of  his  property  therein,  or  whether  he  believed  his  taking 
was  lawful,  for  the  reason  that  Adams  had  given  authority  to  his  wife  to  consent  to 
such  taking,  and  that  she  gave  her  consent  pursuant  to  such  authority.  Tht  PeopiU 
^.  CoU,  295. 

82.  Mrs.  Adams  was  sworn  and  examined  in  chief,  and  upon  such  examination  gave 
material  evidence  against  the  prisoner,  and  before  the  prisoner  had  had  an  opportu- 
nity for  cross-examination,  fainted  away,  and  after  rallying  therefrom,  became  so 
severely  ill  as  to  render  cross-examination  impossible.  This  evidence  against  the 
exception  of  the  prisoner  was  submitted  to  the  consideration  of  the  jury. 

The  question  presented  is  of  rare  occurrence,  upon  which  there  has  been  but  little 
judicial  authority.  The  only  case  in  this  State  involving  the  question  is  that  of 
JGnam  v.  Fonmt  (20  Wendell,  651).  In  this  case,  upon  trial  before  referees,  at  the 
close  of  the  direct  examination  of  a  witness,  the  referees  proposed  an  adjournment, 
to  which  the  parties  consented.  Before  the  adjournment  day  the  witness  died.  The 
referees  disregarded  the  testimony,  and  the  Supreme  Court  affirmed  the  judgment. 
The  rule  at  common  law  was  discussed,  and  the  authorities  examined,  and  the  con- 


648  Evidence. 


elusion  arrived  at,  that  the  rule  was  that  no  evidence  should  be  admitted  but  what 
was  or  might  be  under  the  examination  of  both  parties.  That  this  was  the  common 
law  rule  is  shown  from  the  authorities  cited ;  and  the  reason  upon  which  it  was 
founded  was,  that  ex  parte  statements  were  too  uncertain  and  unreliable  to  be  con- 
sidered in  the* investigation  of  controverted  facts,  and  should  not  therefore  be  re- 
ceived as  evidence.  Id, 

88.  My  conclusion  is,  that,  both  upon  principle  and  authority,  the  testimony  of 
Mrs.  Adams  was  incompetent.  Forrest  v.  Kiuam,  7  Hill,  468,  not  entitled  to  weight 
as  to  the  rule  of  evidence  at  common  law.  Id^ 

• 

84.  There  is  no  error  in  the  instruction  to  the  jury.  No  evidence  was  given  that 
the  sales  by  the  defendant  were  made  in  the  presence  of  her  husband ;  and  there  is 
no  legal  presumption  that  they  were  so  made.  Nor  is  there  is  any  legal  presump- 
tion that  acta  done  by  the  wife  in  her  husband's  absence  are  done  under  his  coercion 
or  control  Indeed  if  she,  in  his  absence,  do  a  criminal  act,  even  by  his  order  or 
procurement,  her  coverture  will  be  no  defence.  ComnumweaUh  v.  Murphy,  2  Gray, 
510.  1  Hawk.  c.  1,  §  11.  2  East  P.  G.  669.  Bex  v.  Morris,  2  Leach,  (4th  ed.), 
1096,  1102.     Hughes'  Case,  2  Lewin  Cr.  Cas.  231.     GommonweaUh  v.  Butler,        299. 

85.  Upon  the  trial,  the  counsel  for  the  people  proved  by  a  witness  that  he  beard 
cries  at  the  house  where  the  prisoner  and  his  wife  (the  deceased)  lived,  on  the  Satur- 
day night  preceding  her  death.  The  counsel  for  the  people  then  asked  the  witness 
what  those  cries  indicated,  whether  the  person  was  crying  for  joy  or  what.  The 
prisoner's  counsel  objected  to  this  question.  The  objection  was  overruled,  and  an 
exception  taken. 

This  question  clearly  called  for  the  conjecture  of  the  witness  as  to  the  cause  of  the 
cries  and  not  for  a  description  of  them.  *  The  former  was  incompetent ;  the  latter 
was  not.  To  this  the  witness  answered  that  it  seemed  to  him  she  cried  for  help  ; 
that  he  did  not  think  she  did  it  for  pleasure.  It  was  for  the  witness  to  describe  ih» 
cries,  so  as  to  give  the  jury  as  correct  an  idea  of  them  as  possible,  and  then  for  the 
latter  to  draw  such  inferences  therefrom  as  in  their  judgment  were  warranted. 
Meuner  v.  'rhe  PeopU,  848. 

86.  The  counsel  for  the  people  introduced  Mrs.  Laird  as  a  witness  and  proved  by 
her  that  the  prisoner  and  his  wife  came  to  her  house  on  the  Sunday  preceding  her 
death ;  that  the  witness  examined  the  head  of  the  deceased  in  the  absence  of  th^ 
prisoner  and  found  a  lump  thereon,  and  that  the  right  shoulder  was  black;  that  the 
deceased  kept  threatening  all  day  to  get  him  arrested. 

There  was  an  objection  taken  to  this  evidence,  but  from  the  papers  it  is  a  little 
obscure  whether  it  applied  to  the  whole  or  to  what  part  of  it.  What  the  witness 
discovered  upon  examining  the  head  and  shoulder  of  the  deceased  was  competent 
evidence.  What  she  said  in  his  absence,  whether  by  way  of  threat  or  otherwise, 
was  incompetent.  Its  effect  was  injurious  to  the  prisoner  by  creating  a  belief  in  the 
jury  that  he  had  inflicted  violence  upon  her,  causing  the  injuries  discovered  by  the 
witness.  Id, 

87.  Objection  was  made,  upon  the  trial,  to  the  production  in  evidence  of  certain 
implements  and  papers  found  in  the  room  and  desk  of  the  prisoner.  Both  the  room 
and  desk  were  used  somewhat  in  common  by  him  and  one  of  his  associates,  but  he 
was  the  chief  occupant.    The  articles  were  taken  some  time  after  his  arrest,  and  evi- 
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dence  was  given  tending  to  show  that  he  had  the  key  of  the  room,  and  showing  how 
the  room  had  been  kept  during  his  absence ;  and  the  prisoner,  upon  the  trial,  admit- 
ted the  possession  of  one  of  the  implements.  Other  evidence  was  giv^en,  also  tend- 
ing to  connect  the  prisoner  with  the  articles  found  in  his  room ;  and  the  question 
of  fie^ct  was  properly  submitted  to  the  jury  as  to  the  connection  of  the  prisoner 
with  these  articles,  upon  all  the  evidence.  There  was  evidence  to  go  to  the  jury  on 
that  question.  The  rachet-drill,  which,  it  was  claimed,  the  bits  with  which  the  en- 
try into  the  store  was  effected  fitted,  the  prisoner  admitted  on  the  trial  had  been  in 
his  possession  as  a  new  invention  and  a  curious  thing.  This  alone  was  some  evidence 
that  the  articles  found  with  the  drill  were  there  while  the  pnsoiiur  occupied  the 
room  and  used  the  desk,  especially  with  the  other  evidence  tending  to  show  that  the 
room  bad  remained  locked  from  the  time  he  left  until  the  articles  were  found  and 
Uken  away.     Jiulof  y.  The  People,  !)59. 

88.  Objection  was  also  taken  to  the  admission  of  the  photographic  likenesses  of  the^ 
two  persons  found  drowned.  Evidence  was  given  of  the  manner  in,  and  disadvan- 
tageous circumstances  under  which  they  were  taken ;  and  the  evidence  was  that 
they  were  not  artistic  pictures,  nor  in  all  respects  the  most  perfect  likenesses  that 
could  be  taken.  This  was  fully  explained  by  the  artist,  and  the  reason  why  they 
were  not  more  perfect,  stated.  They  were  submitted  to  the  witnesses,  not  as  them> 
selves,  and  alone,  sufficient  to  enable  them  to  identify  the  persons  with  entire  cer- 
tainty, but  as  aids,  and  with/  other  evidence,  to  enable  the  jury  to  pass  upon  the 
question  of  identity.  The}'  were  the  best  portraits  to  be  had,  and  all  that  could  be 
taken.  The  persons  were  identified  by  other  circumstances,  the  clothes  they  wore 
and  the  articles  found  upon  their  persons,  and  their  general  description ;  and  the 
photographs  were  competent,  although  slight,  evidence  in  addition  to  the  other  and 
more  reliable  testimony. 

We  are  of  the  opinion  that  it  was  not  error,  under  the  circumstances,  to  admit 
them  as  evidence  for  what  they  were  worth.  By  themselves,  they  would  have  been 
of  but  little  value ;  but  they  were  of  some  value  as  corroborating  the  other  evidence 
identifying  the  bodies.  IcL 

89.  Casler,  a  witness  for  the  prosecution,  was  asked,  on  cross-examination,  the  fol- 
lowing question :  "  Did  you  state  before  the  grand  jury,  in  your  testimony,  in  sub- 
stance, that  the  object  you  had  in  implicating  Starin  in  the  robbery,  was  that  he- 
went  back  on  you  for  $1,500  for  five  men,  and  you  made  up  your  mind  that  yoa 
would  lead  him  along  until  you  had  an  opportunity  to  retaliate  ?  **  He  answered,. 
'*  I  don't  know  whether  I  did  or  not." 

The  prisoner's  counsel  afterward  called  the  clerk  of  the  grand  jury,  who  stated 
that  Casler  testified  before  that  body  that  "  Starin  and  him  put  in  five  men,  and 
made  $1,600,  Iind  it  was  to  be  divided,  and  Starin  would  not  divide  it,  and  he  meant 
to  lead  Starin  along  and  retaliate  on  him."  The  record  then  states  that  "  the  people 
proposed  to  read  the  remainder  of  Casler's  evidence  before  the  grand  jury  which  was 
not  read  by  the  prisoner  s  counsel,  relaliug  to  Starin  and  the  HutUofi  robbery."  This 
was  objected  to  by  the  prisoner's  counsel,  the  objection  was  overruled  and  the  pris- 
oner's counsel  excepted.  The  witness  then  stated  all  the  evidence  ^ven  by  Casler 
before  the  grand  jury,  none  of  which  related  to  the  motives  which  influenced  him 
in  implicating  the  prisoner,  but  conversations  and  facts  tending  to  implicate  him  in 
the  Hudson  robbery,  and  which  he  had,  substantially,  before  testified  to  on  this^ 
trial. 
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The  statement  of  Casler  before  the  grand  jury  was  competent  as  contradicting 
evidence,  as  it  tended  to  show  that  he  was  actuated  by  motives  of  revenge  against 
the  prisoner.  J^Atwood  v.  WUton^  7  Conn.  R.,  66.)  The  remainder  of  his  evidence 
before  the  grand  jury  did  not  relate  to  his  motives,  or  the  feelings  by  which  he  waa 
actuated,  but  to  the  facts  bearing  upon  the  prisoners  guilt,  and  was,  therefore, 
incompetent     SlaHn  v.  7*he  People,  369. 

90.  The  indictment  was  for  murder  in  the  first  deg^ree  for  killing  John  Green. 

On  the  trial  evidence  was  admitted,  under  objection,  showing  ill-feeling  between 
the  accused'^  wife  and  the  wife  of  the  deceased.  The  evidence  was  admitted  upon 
the  statement  of  the  district  attorney  that  he  would  trace  the  knowledge  of  this  ill- 
feeling  to  the  prisoner ;  but  there  was  no  proof  to  show  that  the  prisoner  had  any 
such  knowledge. 

Dying  declarations  of  the  murdered  man  was  read  to  the  jury,  including  not  only 

all  that  related  to  the  transaction  and  circumstances  attending  the  homicide  but 

the  statement  of  the  deceased  aa  to  previous  threats  and  difficulties.    HaekeU  y. 

The  People,  893. 

91.  Held,  That  the  evidence  of  ill-will  between  the  wives  of  the  prisoner  and  the 
•deceased,  without  bringing  home  to  the  prisoner  such  knowledge,  was  improperly 
received. 

Held,  That  the  rule,  in  this  country,  as  regards  the  ^admission  of  dying  declara- 
tions, is,  such  declarations  are  admitted  from  the  necessity  of  the  case,  to  identify 
the  prisoner  and  establish  the  circumstances  of  the  re*  geatm  or  direct  transactions, 
from  which  the  death  results.  When  they  relate  to  former  and  distinct  transactions, 
they  do  not  seem  to  oome  within  the  principle  of  necessity.  The  admission,  by  the 
court  on  the  trial,  of  that  part  of  the  dying  declarations  relating  to  previous  diffi- 
•culties  and  threats,  was  error.  Id, 

92.  The  defendant's  counsel  put  these  questions:  Q.  Do  you  know  the  general 
character  of  Mrs.  Lamb ;  that  is,  whether  she  was  a  fighting,  vindictive,  brutal  na- 
ture or  not?  Q.  Was  Mrs.  Lamb  of  a  quarrelsome,  vindictive,  and  brutal  character? 
<^.  What  was  her  general  character  for  peace  and  quietness  ? 

These  three  questions  were  severally  objected  to  by  the  counsel  for  the  people, 
And  the  objections  sustained,  and  the  counsel  for  the  prisoner  excepted,  and  these 
-exceptions  present  the  only  questions  arising  upon  the  evidence.  It  is  conceded. 
that  such  evidence  can  only  be  proper  in  a  case  where  the  evidence  shows  that  there 
was  an  assault  committed  or  threatened  by  the  deceased  upon  the  prisoner,  and  a 
•doubt  was  created  whether  the  homicide  was  perpetrated  from  malice  or  to  repel 
such  assault,  and  from  a  principle  of  self-defence.  Now,  it  has  been  shown,  and  it 
is  submitted  conclusively,  that  no  such  question  legitimately  arose  upon  the  evidence 
in  this  case.  The  deceased  was  not  shown  to  have  committed  any  assault  upon  the 
prisoner,  nor  did  she  threaten  to  commit  any.  There  was  no  foundation,  therefore, 
for  the  position  that  the  prisoner  committed  the  homicide  in  self-defence,  or  from 
uny  apprehension  of  great  or  any  bodily  harm.     Tke  People  v.  Lamb,  42S. 

93.  When  admissible,  it  must  be  in  a  case  where  the  defendant  had  reason  to  be  in 
fear  of  his  life,  or  had  reasonable  ground  to  apprehend  great  bodily  harm.  Nether 
•of  these  essential  prerequisites  appeared  in  this  case.  Again,  it  is  fundamental  to 
the  admission  of  this  class  of  testimony  In  a  proper  case,  that  knowledge  of  tha 
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character  of  the  deceased  must  be  brought  home  to  the  knowledge  of  the  defendant 

himself.     It  might  be  presumed  that  a  man  would  know  the  character  of  his  wife  in 

this  respect.     Yet,  I  think,  this  would  not  dispense  with  the  rule,  that  it  should 

affirmatively  appear  that  the  defendant  had  such  knowledge,  before  a  foundation  can 

be  laid  for  the  introduction  of  this  testimony.  IcL 

• 
94.   The  prisoner  was  indicted  for  killing  Leonard  Gemder,  and  convicted  of 

murder  in  the  second  degree. 

It  was  shown  on  the  trial,  that  after  his  arrest  the  prisoner  was  taken  to  No.  148 
Essex  street,  in  the  city  of  New  York,  where  was  met  one  Enger,  and  the  district 
attorney  asked  a  witness,  under  objection,  "  What  did  Enger  say  and  do  in  the  pres- 
ence of  the  prisoner  T*  When  the  question  was  answered,  the  district  attorney  put 
the  following :  "  Did  Enger  make  any  motion,  and. if  so,  what?"  which  was  objected 
to,  and  the  witness  was  allowed  to  answer. 

The  grounds  of  the  ojections  were,  first,  it  was  evidence  of  the  declaration  of  a 
third  person  immediately  after  the  occurrence  ip  the  presence  of  the  prisoner,  that 
the  prisoner  was  the  person  who  stabbed  the  deceased ;  second,  it  was  evidence  of 
an  act  or  motion  of  such  third  person,  at 'the  same  time,  to  wit,  that  he  threw  up  his 
arms,    Hockrnier  v.  The  People,  450. 

96.  Held,  that  the  questions  were  admissible.  It  is  competent  for  the  prosecution 
to  show  what  was  said  in  the  presence  of  the  prisoner,  and  the  inference  is,  in  the 
absence  of  any  circumstance  tending  to  raise  a  contrary  presumption,  that  what  was 
aaid  in  the  prisoner's  presence  i«as  also  said  in  his  hearing. 

Held,  also,  that  an  <ict  of  a  third  person  done  in  the  presence  of  a  prisoner,  is  equally 
admissible  as  a  declaration  made  in  his  presence,  provided  the  nature  of  the  act  may 
be  supposed  likely  to  shed  some  light  upon  the  nature  of  the  offence,  or  the  g^ilt  of 
the  prisoner.  Id. 

96.  There  was  no  error  in  excluding  the  inquiry  put  to  Lytle  as  to  Ms  connection 
with  Elizabeth  Dixon.  It  was  immaterial  whether  any  other  person  had  connection 
with  her  or  not.  The  offence  charged  was  the  advising  means  to  produce  an  abor- 
tion, and  would  have  been  the  same  whether  the  prisoner  or  Lytle  was  the  fatlier  of 
the  child.     Criehtoti  v.  77ie  People,  454. 

97.  The  first  count  is  conceded  by  the  prisoner's  counsel  to  be  good,  but  he  con- 
tends that  the  evidence  could  not  apply  to  it.  .  The  averment  is,  that  the  prisoner 
advised  Elizabeth  Dixon  to  take  certain  medicines,  drugs  and  substances,  to  wit,  cer- 
tain pills,  known  as  Dr.  James  Clark's  Female  Pills,  and  the  evidence  was  that  he 
bought  a  bottle  of  Dr.  Clark's  female  pills,  and  told  her  to  take  them,  etc.  The  evi- 
dence showed  the  prisoner  to  have  done  everything  averred  in  this  count,  excepting 
that  the  pills  recommended  were  Dr.  Clark's  pills,  instead  of  Dr.  James  Clark's  pills, 
and  there  was  also  evidence  to  show  that  the  prisoner  had  purchased  Sir  James 
Clarke  pills,  at  the  place  where  he  told  Elizabeth  Dixon  he  had  purchased  them.  If 
it  had  been  necessary  to  show  that  the  pills  he  recommended  were  Dr.  James  Clark's 
pills,  the  evidence  was  ample  to  submit  to  the  jury  the  question  whether  it  was  this 
particular  medicine  the  prisoner  recommended,  and  upon  this  point  their  finding  is 
against  the  prisoner.  Id, 

98.  In  determining  a  question  of  fact  from  circumstantial  evidence,  there  are  two 
general  rules  to  be  observed :  1.  The  hypothesis  of  delinquency  or  guilt  should  flow 
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naturally  from  the  facts  proved,  and  be  consistent  with  them  alL  2.  The  evidence' 
must  be  such  as  to  exclude,  to  a  moral  certainty,  every  hypothesis  but  that  of  his 
guilt  of  the  offence  imputed  to  him  or,  in  other  words,  the  facts  proved  must  all  b^ 
consistent  with,  and  point  to,  his  guilt  not  only,  but  they  must  be  inconsLBtent  with 
his  innocence.     The  People  v.  Bennett^  482. 

99.  Indictment  for  an  assault  with  intent  to  kill. 

The  prisoner  on  the  trial  became  a  witness  in  his  own  behalf,  and  upon  cross- 
examination  was  asked,  **  How  many  times  have  you  been  arrested  ?" 

The  question  was  objected  to  on  the  ground  that  the  witness  was  protected  from 
answering  by  the  constitutional  provision  "  that  no  person  shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  hlmselC  The  objection  was  overruled,  and 
exception. 

Held,  That  by  consenting  to  be  a  witness  in  his  own  behalf,  the  accused  subjectecl 
himself  to  the  same  rules  and  was  called  upon  to  submit  to  the  same  tests  which 
could  by  law  be  applied  to  the  other  witnesses ;  if  he  availed  himself  of  the  privilege- 
of  the  act  of  1869,  he  assumed  the  burdens  necessarily  incident  to  the  position,  and 
with  all  its  rights  and  privileges,  and  subject  to  all  its  duties  and  obligations. 
Coniiort  V.  7%e  People,  492. 

100.  After  the  prisoner's  counsel  rested  his  case  a  written  statement  of  the  witness 
Gurran  was  offered  in  evidence  by  the  prosecution,  and  was  objected  to  by  the 
prisoner's  counsel  as  incompetent  *  the  objection  was  overruled,  and  the  statement 
was  read  in  evidence. 

Held,  That  it  was  competent  for  a  party  on  trial  to  prove  that  a  witness,  on  the 
part  of  his  adversary,  had  made  oral  statements  inconsistent  with  evidence  upon  a 
material  question  given  by  such  witness  on  the  trial,  for  the  purpose  of  impeaching 
the  credibility  of  the  witness,  and  weakening  the  force  of  his  evidence.  But  it  is 
requisite  that  the  party  offering  the  impeaching  evidence  should  first  call  the  atten> 
tion  of  the  witness  to  the  circumstances  under  which  the  statements  were  made, 
that  he  may  have  an  opportunity  of  correcting  the  evidence  given  on  the  trial,  or  of 
explaining  the  apparent  inconsistency  between  his  evidence  and  his  former  state- 
ments. In  this  case  the  paper  was  shown  to  the  witness,  and  he  had  the  oppor- 
tunity for  examination.  There  was  no  objection  to  the  questions  asked  him  as  to  its 
contents. 

The  witness,  Curran,  on  his  examination  testified  that  the  written  statement  was 
made  while  he  was  under  arrest ;  and  that  he  supposed  he  would  be  discharged  from 
arrest  when  he  should  sign  the  paper.  The  officer  under  whose  direction  the  state- 
ment was  made,  was  asked  by  the  prosecution  if  he  held  out  any  inducement  or  used 
any  compulsion  to  induce  the  witness  to  make  or  sign  it.  This  question  was  ob- 
jected to  by  prisoner's  counsel  and  the  objection  overruled ;  held,  no  error.  G^jfnejf 
V.  The  People,  526. 

101.  If  the  plaintiff  in  error  was  present  aiding  and  assisting  in  the  perpetration 
of  the  larceny,  she  is  equally  responsible  therefor  as  her  confederate,  who  actually 
took  and  carried  away  the  shawl.  (1  Chitty  Cr.  Law,  266 ;  1  Hale's  Pleas,  440 ;  I 
Bishop's  Or.  Law,  5th  ed.,  648;  1  Wharton's  Cr.  Law,  129.)  To  make  the  acts  and 
declarations  of  the  alleged  confederate  competent  evidence  against  her,  it  must  be 
proved  prima  fade,  or  such  evidence  given  as  to  make  the  question  one  proper  fc^- 
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the  determination  of  the  jury,  that  she  had  conspired  with  the  confederate  to  commit 
the  offence.     (Greenleafs  Ev.,  vol.  1,  §  3.) 

The  evidence  was  not  competent,  unless  the  necessary  proof  of  conspiracy  was 
given. 

My  conclusion  is,  that  the  proof  was  not  sufficient;  it  amounted  to  this  —  that  the 
plaintiff  knew  thc«n  and  came  into  the  store  with  them;  that  the  two  professed  a 
desire  to  purchase  India  shawls ;  that  the  plaintiff  In  error  expressed  a  wish  to  pur- 
chase a  cheap  woolen  shawl,  which  appears  to  have  been  true,  as  she  actually  made 
such  purchase  before  she  had  any  information  that  any  theft  had  been  committed. 
Her  coming  in  company  with  the  others,  while  well  calculated  to  excite  suspicion, 
was  no  evidence  that  she  knew  or  suspected  that  they,  or  either  of  them,  had  any 
ilesign  to  steal.  Her  so  coming  in  was  consistent  with  her  entire  innocency,  and 
being  so  was  not  proof  of  guilt.  {77ie  People  v.  Befinett,  49  N.  Y.,  137.)  Her  pur- 
chase of  the  shawl  tends  to  show  innocence  father  than  the  contrary.  Ormsby  v. 
The  People,  638. 

102.  The  wife  of  the  prisoner  was  not  a  competent  witness  in  a  criminal  action  or 
proceeding  against  him.  This  is  the  rule  of  the  common  law,  and  can  be  abrogated 
only  by  statute.  There  is  no  statute  which  does  this.  That  of  1867,  making  a  wife' 
a  competent  witness  for  or  against  her  husband,  is  confined  by  its  terms  to  civil  ac- 
tions and  proceedings.  (Laws  of  1867,  vol.  2,  p.  2221,  chap.  887,  §  2.)  Wilke  v. 
The  People,  641. 

103.  It  was  in  the  discretion  of  the  court  below,  to  reject  the  testimony  offered  by 
the  prisoner  after  the  proofs  had  closed  and  the  case  had  been  summed  up  to  the 
Jury,  by  his  counsel  and  by  the  district  attorney.  Nor  does  the  peculiar  statute,  in 
relation  to  the  Court  of  General  Sessions  of  the  Peace  for  the  city  and  (founty  of  New 
York  (Laws  of  1866,  p.  618,  chap.  337,  §  3),  give  an  appellate  court  the  power  to  in- 
terfere with  that  discretion  in  such  a  case  as  this,  even  if  its  applicability  hereto  be 
■conceded.  An  appellate  court  under  that  statute,  may  interfere  if  it  shall  be  satis- 
fied that  the  verdict  against  the  prisoner,  is  against  the  weight  of  evidence,  or 
against  the  law,  or  that  justice  requires  a  new  trial.  The  testimony  not  having  been 
received,  it  did  not  affect  the  weight  of  the  evidence.  It  was  not  against  law  to  re- 
ject it,  for  the  prisoner  had  had  his  day  in  court  and  had  declared  his  proofs  fit  an 

end.  Justice  does  not  require  a  new  triffl  on  account  of  its  rejection,  for  justice,  in 
a  legal  sense,  is  what  is  one's  due  or  desert ;  the  giving  or  administering  of  which  i^ 
the  object  or  end  of  the  law.  All  that  was  the  due  or  desert  of  the  prisoner,  was  a 
fair  and  full  trial  upon  the  indictment,  according  to  the  prescribed  forms  of  law.  So 
far  as  this  point  is  concerned,  that  he  had.  Id, 

104.  Note.  —  By  the  Penal  Code  the  husband  or  wife  of  a  person  indicted  or  ac- 
cused of  crime  is  a  competent  witness  on  the  examination  or  trial  of  such  person :  the 
flection  reads  as  follows : 

"  §  716.  The  husband  or  wife  of  a  person  indicted  or  accused  of  a  crime  is  in  all 
cases  a  competent  witness,  on  the  examination  or  trial  of  such  person ;  but  neither 
husband  nor  wife  can  be  compelled  to  disclose  a  confidential  communication,  made 
by  one  to  the  other  during  their  marriage."    Ed.  Id, 

106.  Indictment  for  rape. 

The  prisoner  offered  to  show  that  two  of  the  witnesses  for  the  people  had  made 
fltatements  upon  a  material  point  in  the  case,  out  of  court,  inconsistent  with  their 
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testimony  in  court.  This  testimony  was  objected  to  as  "  improper,  immaterial  and 
hearsay/'  There  was  no  objection  that  the  attention  of  the  witnesses  had  not  been 
called  to  this  conversation ;  nor  that,  no  foundation  had  been  laid  for  the  contradic- 
tion. 

Held,  The  exclusion  of  this  testimony,  was  error.  The  objection  was  general,  stat- 
ing no  specific  grounds.  Where  the  decision  is  with  the  objector,  the  objection  is 
sufficiently  stated,  and  error  does  not  lie  for  rejecting  the  evidence,  as  the  opposite 
counsel  has  a  right  to  have  the  objections  stated  If  he  does  not  call  for  them  he 
is  not  misled,  and  may  be  supposed  to  understand  them.  But  where  the  grounds 
of  the  objection  are  stated,  and  the  true  grounds  are  suppressed,  he  may  be  misled ; 
and  in  a  case  like  the  one  at  bar,  where  the  true  ground,  if  stated,  might  have  beeo 
obviated,  that  objection  will  be  deemed  waived.  The  evidence  as  presented  against 
the  prisoner,  was  not  free  from  suspic^n.  In  so  slight  a  case  this  excluded  evidence 
might  have  had  a  decided  influence.     Height  v.  The  PeopU^  544. 

106.  The  counsel  for  the  accused  offered  to  prove  that  the  deceased,  a  short  time 
before  the  occurrence,  had  made  violent  threats  against  him,  such  as  that  he  "  would 
beggar  him  first  and  then  kill  him ;"  "  I  go  prepared  for  him  all  the  time ;  so  sure 
as  my  name  is  Jim  Fisk  I  will  kill  him ;"  *'  I  would  kill  him  so  soon  as  I  would  a 
ferocious  dog."  This  was  objected  to  by  the  prosecution  and  rejected  by  the  conrt, 
to  which  the  counsel  for  the  accused  excepted.  In  determining  the  competency  of 
this  testimony  it  must  be  borne  in  mind  that  evidence  had  been  given  making  it  a 
question  for  the  jury,  whether  the  case  was  one  of  excusable  homicide  upon  the 
ground  that  the  act  was  perpetrated  by  the  accused  in  defending  himself  against  bd 
attempt  by  the  deceased  to  murder  or  inflict  some  great  bodily  injury  upon  him,  and 
the  further  question  whether  it  was  not  perpetrated  in  resisting  an  attack  made  upon 
him  by  the  deceased  from  which  he  had  reasonable  ground  to  apprehend  a  design 
to  murder  or  inflict  upon  him  some  great  bodily  injury.  Evidence  of  threats  made 
by  the  deceased,  which  had  been  communicated  to  the  accused,  was  received  by  the 
court.  Proof  of  the  latter  facts  was  competent,  as  tending  to  create  a  belief  in  the 
mind  of  the  accused  that  his  life  was  in  danger,  or  that  he  had  reason  to  apprehend 
some  great  bodily  harm  from  the  acts  and  motions  of  the  deceased,  when  in  the  ab- 
sence qf  such  threats,  such  acts  and  motions  would  cause  no  such  belief.  Stoke*  v. 
The  People,  657. 

107.  Jenny  Turner  was  introduced  as  a  witness  by,  and  gave  material  testimony 
for  the  accused.  AVith  a  view  to  impair  the  credibility  of  her  testimony,  she  was 
asked  by  the  prosecution,  upon  cross-examination,  whether  she  had  not  left  Mrs. 
Morse,  by  whom  she  had  been  employed,  without  her  knowledge  or  consent,  and 
whether  she  did  not  take  things  not  belonging  to  her  when  she  left  The  prosecu- 
tion was  permitted  to  prove  by  Mrs.  Morse  that  her  testimony  in  answer  to  these 
questions  was  untrue,  to  which  the  counsel  of  the  accused  excepted.  This  was  error. 
Upon  cross-examination  the  prosecution  had  the  right,  for  the  purpose  of  impairing 
the  credit  of  the  witnesses,  to  ask  questions  as  to  those  collateral  matters,  but  hav- 
ing asked  and  obtained  answers,  must  abide  by  the  answers  given;  other  witnesses 
tould  not  be  called  to  prove  such  answers  untrue.  (Lawrence  y.  Barker,  h^end.^ 
sol ;  Howard  v.  City  Fire  Int.  Co.,  4  Den.,  502.)  It  cannot  be  said  that  the  accused 
sustained  no  injury  from  this.  The  direct  tendency  of  the  incompetent  testimony 
was  to  impair  the  credit  given  to  the  testimony  of  his  witness.  /</. 
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108.  We  think  the  minutes  of  the  grand  jury,  showing  that  an  indictment  had 
been  ordered  by  that  body  against  the  accused  upon  the  complaint  of  Fisk  for  black- 
mailing, were  improperly  received.  There  was  no  proof  tending  to  show  that  the 
prisoner  had  any  knowledge  of  any  such  action  by  the  grand  jury.  The  evidence 
had,  therefore,  no  tendency  to  show  a  motive  of  the  prisoner,  for  the  killing  of  the 
deceased.  The  prisoner  had  testified  that  he  knew  Fisk  had  been  trying  to  get  him 
indicted  for,  as  he  understood,  a  conspiracy  with  another  to  blackmail  him,  but 
that,  as  be  understood,  he  had  failed  to  procure  one.  The  prosecution  could  not  give 
evidence  tending  to  show  that  the  prisoner  had  been  guilty  of  another  crime  than 
the  one  for  which  he  was  on  trial.  The  only  effect  of  the  minutes  that  I  can  see  was 
to  satisfy  the  jury  that  there  was  evidence  of  his  having  committed  some  other 
crime  of  such  cogency  as  to  induce  the  grand  jury  to  indict  him  therefor.  The 
prosecution  had  no  right  to  give  such  evidence.  Had  the  prisoner  known  of  the 
action  of  the  grand  jury,  it  would  have  been  competent  to  show  a  motive  for  killing 
the  deceased,  and,  being  proper  for  any  purpose,  there  would  have  been  no  error  in 
receiving  it.  Id, 

109.  A  person  cannot  be  convicted  of  one  offence  upon  proof  that  he  committed 
another,  however  persuasive  in  a  moral  point  of  view  such  evidence  may  be.  It 
would  be  easier  to  believe  a  person  guilty  of  one  crime  If  it  was  known  that  he 
committed  another  of  a  similar  character,  or,  Indepd,  of  any  character;  but  the 
injustice  of  such  a  rule  in  courts  of  justice  is  apparent.  It  would  lead  to  convictions, 
upon  the  particular  charge  made  by  proof  of  other  acts  in  A)  way  connected  with  it, 
and  to  uniting  evidence  of  several  offences  to  produce  conviction  for  a  single  one. 
There  are,  however,  some  exceptions  to  this  rule  when  guilty  knowledge  is  an  Ingre- 
dient of  the  crime ;  and  the  question  is,  whether  this  evidence  falls  within  any 
recognized  exception.  King  v.  Dunn  A  Smith,  I  M.  C.  C,  146,  is  a  leading  auth6rity 
upon  the  subject.  One  of  the  prisoners  stole  a  large  number  of  articles  of  property 
from  the  prosecutors,  and  delivered  them  to  the  other,  some  of  which  the  latter  still 
retained  in  her  possession,  and  some  she  had  pawned  at  different  places,  and  the 
prosecution  having  elected  to  proceed  for  receiving  two  specified  articles,  the  court 
held  that  the  receipt  of  other  articles  prior  to  the  recei  pt  of  those  might  be  shown. 
The  report  says :  "  As  all  the  property  bad  been  stolen  from  the  same  persons  and 
had  all  been  brought  to  her  by  the  prisoner,  Dunn,  the  learned  judge  thought  it 
was  admissible  and  proper  to  be  left  to  the  jury  as  an  ingredient  to  make  out  the 
guilty  knowledge.  In  RexY.  Davis,  C.  C.  <&  P.,  841,  the  same  facts  existed;  the 
articles  were  all  stolen  from  the  same  person  and  delivered  to  the  receiver  by  the 
same  thief,  though  at  different  times,  and  the  same  ruling  was  made.  It  is  unneces- 
sary to  say  that  all  these  qualifications  must  exist ;  but  to  warrant  the  introduction 
of  such  evidence  there  must  be  such  a  connection  of  circumstances  as  that  a  natural 
inference  may  be  drawn,  that  If  the  prisoner  knew  one  article  was  stolen  he  would 
also  be  chargeable  with  knowledge  that  another  was. 

Every  case  must  depend  upon  its  own  circumstances ;  but  where  it  appears  that 
a  person  is  in  the  habit  of  buying  different  kinds  of  iron,  some  of  it  legitimately 
and  honestly,  the  wrongful  act  in  receiving  one  article  is  not  competent  to  prove  a 
criminal  intent  in  receiving  another,  differing  In  time,  kind  of  property,  the  person 
from  whom  stolen  and  the  person  from  whom  received.     Coleman  v.  The  People,    578. 

110.  The  statute  authorizing  convicts  to  be  sworn,  is  as  follows:  "Such  convict 
may  be  examined  on  such  trial  and  shall  be  considered  a  competent  witness  against 
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any  fellow  prisoner,  f6r  any  offence  actaally  committed  whilst  in  prison,  and  whilst 
the  witness  so  offered  shall  have  been  confined  in  the  prison  in  which  such  offence 
«hall  have  been  committed.** 

Held,  That  this  statute  is  amply  broad  enough  to  permit  convicts  to  tesUfy  to  any 
facts  material  to  the  issue  upon  the  trial  of  any  such  offence,  and  is  not  restricted  to 
the  particular  acts  constituting  the  crime.  No  reason  for  such  restriction  is  per- 
ceived, and  the  language  will  not  justify  it.     Donokue  Y.  The  PeopU,  580. 

111.  It  was  claimed  that  the  trial  court  erred  in  not  allowing  the  accused  to  show 
that  he  had  held  no  communication  in  any  way  with  any  one  in  the  shop  where  he 
worked,  and  where  the  homicide  was  committed,  from  the  day  of  its  occurrence. 
The  prosecution  had  introduced  a  letter  written  by  the  prisoner  directed  to  a  fellow 
-convict,  but  which  was  not  delivered,  it  having  been  intercepted,  showing  an  attempt 
on  the  part  of  the  prisoner  to  suborn  witnesses  to  testify  in  his  behalf,  and  a  keeper 
was  allowed  to  testify  that  the  accused  said,  "  he  had  done  all  the  communicating 
he  wanted  to  *'  and  that  other  pommunications,  than  by  writing,  between  the  pris- 
oner and  other  convicts  were  possible. 

Held,  That  the  refusal  of  the  court,  was  error.  The  prisoner  clearly  had  a  right  to 
answer  the  evidence  tending  to  prove  that  he  had  tampered  with  these  witnesses,  and 
induced  them  to  testify  falsely  in  his  favor.  He  had  this  right  to  relieve  himself 
from  the  imputation  of  suborning  his  witnesses,  and  to  repel  the  Imputation  attempted 
to  be  cast  upon  them,  that  they  had  been  suborned. 

112.  After  general  evidence  had  been  given  on  behalf  of  the  prisoner,  tending  to 
show  that  the  deceased  was  disposed  to  be  sullen  and  violent  in  temper  when 
angry,  and  that  when  excited  she  was  ungovernable  and  passionate.  Questions  were 
thei>  asked  tending  to  show  particular  instances  of  exhibitions  of  temper.  These 
were  excluded,  under  objection.     Held,  no  error.     Eggler  v.  The  People,  586. 

118.  It  is  a  general  rule,  and  one  th'at  should  be  strictly  observed,  that  it  is  incom- 
petent upon  the  trial  for  on^  offence  to  prove  that  the  accused  has  committed  another 
not  connected  with  it.  Nor  can  particular  acts  of  criminality  not  connected  with 
the  facts  constituting  the  crime  for  which  the  accused  is  being  tried  be  thrown  into 
the  scale  against  him,  to  prejudice  the  jury  or  create  a  probability  of  guilt  An  ap- 
parent exception  to  this  rule  exists  in  cases  where  knowledge  of  some  particular  fact 
is  an  ingredient  of  the  crime,  and  must  be  affirmatively  proved.  It  may  be  doubted 
whether  such  evidence  should  be  called  an  exception  to  the  general  rule.  Although 
fiacts  may  be  proved  not  connected  with  the  transaction  constituting  the  crime,  to 
establish  guilty  knowledge,  yet  they  may  be  regarded  as  competent  because  they 
tend  directly  to  prove  an  essential  element  of  the  crime,  to  wit,  knowledge  of  a  given 
fact.  So  it  is  not  per  ne  criminal  to  receive  stolen  property,  but  it  Is  a  crime  to  re- 
ceive it  knowing  it  to  have  been  stolen.     Copperman  v.  The  People,  586. 

m 

114.  But  if  a  person  has  frequently  received  articles  of  property  of  a  particular 
kind  from  another,  knowing  that  such  other  person  stole  them  from  a  particular  per- 
son or  place,  and  he  is  offered  on  a  subsequent  occasion  similar  articles  by  the  same 
person  and  under  like  circumstances,  it  does  directly  tend  to  establish  that  the  arti- 
cles thus  offered  were  also  known  to  be  stolen.  It  is  a  natural  and  necessary  infer* 
ence,  and  one  which  every  reasonable  man  would  draw.  It  is  an  inference  derived 
from  the  laws  of  human  action.  IbL 
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EXCEPTIONS. 

1.  The  remaining  objection  to  the  conviction  is,  that  it  does  not  appear  that  there 
was  any  proof  that  the  offence  was  committed  within  this  county,  or  even  in  this 
State.  This  is  fata]  if  the  question  properly  arises  upon  the  exceptions,  as  there  is 
no  proof  whatever  that  the  offence  was  committed  in  this  county,  or  where  it  was 
committed.  If  it  appeared  that  the  respondent  resided  and  had  a  place  of  business 
in  tlie  county,  possibly  it  might  be  inferred  that  the  offence  was  committed  within 
the  county,  but  not  even  does  that  appear.  The  bill  of  exceptions  details  the  evidence 
and  states  expressly  that  there  was  no  other  evidence.  It  does  not  appear  that  this 
question  was  specifically  raised  in  the  county  court,  and  the  counsel  for  the  govern- 
ment insists  that  for  that  reason  it  cannot  be  raised  in  this  courts  The  bill  of  ex- 
ceptions states  the  two  questions  which  the  respondent's  counsel  raised  upon  the  evi- 
dence in  the  case  in  the  county  court,  and  then  states  that  no  other  question  was  made. 
If  the  case  stated  the  decision  of  the  court  specifically  upon  these  questions,  and 
then  merely  stated  that  the  respondent  excepted  to  that  ruling,  no  other  question 
perhaps  could  be  raised  in  this  court.  But  after  stating  that  no  other  question  was 
made,  the  exceptions  proceed  to  state  that,  "  upon  the  evidence  the  court  found  the 
respondent  guilty  of  five  offences,  and  rendered  judgment  for  a  penalty  of  fifty  dol- 
lars and  costs  of  prosecution, —  to  which  the  respondent  excepted."  This  exception 
is  to  the  judgment  of  the  court  upon  the  evidence  detailed  in  the  case.  If  the  evi- 
dence does  not  warrant  the  judgment,  the  respondent  has  the  benefit  of  the  defect 
under  this  exception,  although  it  was  not  particularly  alluded  to  before  the  case  was 
submitted.  If  the  respondent  had  submitted  the  case  for  decision  upon  the  evidence, 
without  raising  any  question  of  law,  and  then  excepted  to  the  final  decision,  it  is 
clear  he  would  have  the  benefit  of  any  fatal  defect  in  the  evidence.  The  exception 
is  a  general  exception  to  the  legal  conclusion  of  the  county  court  from  the  evidence. 
It  is  true  the  reason  there  assigned  was  that  the  evidence  was  wholly  by  proof  of 
confessions ;  but  other  reasons  may  be  assigned  and  relied  on  here  under  the  gen- 
eral exception  to  the  finding  and  judgment.     The  State  v.  Oilhertf  181. 

2.  On  the  objection  raised  by  the  plaintiff  in  error  to  the  refusal  of  the  court  to  re- 
quire the  people  to  elect  on  which  count  of  the  indictment  they  would  ask  for  a  con- 
viction, held,  that  it  is  the  practice  to  charge  a  felony  in  different  wa^^s  in  several 
counts,  for  the  purpose  of  meeting  the  evidence  as  it  comes  out  on  the  trial,  and  if 
the  different  counts  are  inserted  in  good  faith,  for  the  purpose  of  meeting  a  single 
charge,  the  court  will  not  compel  the  prosecution  to  elect.  The  practice  has  not 
been  questioned  since  the  case  of  Kane  v.  7^  People  (8  Wend.  211).  Lanergan  v. 
The  PeopU,  142. 

8.  The  Supreme  Court,  upon  a  writ  of  error,  cannot  review  a  conviction  upon  the 
meritB,  but  such  review  must  be  confined  to  questions  of  law  arising  upon  exceptions 
taken  upon  the  trial     The  People  v.  Ihompeon^  188. 

4.  There  was  no  exception  taken  to  that  portion  of  the  charge  to  the  effiect  that 
the  jury  might  convict  the  defendant  of  murder  in  the  second  degree,  if  they  found 
that  his  intent  to  effect  the  death  of  Bailey  was  less  deliberate  and  atrocious  than 
what  was  requisite  to  justify  a  conviction  in  the  first  'degree.  This  portion  of  the 
charge  was  erroneous ;  but,  having  failed  to  except  thereto  at  the  time,  the  defend- 
ant cannot  now  avail  himself  of  the  error.  Id, 

Vol.  I.  42 
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6.  At  the  Court  of  General  Sessions  for  the  city  and  county  of  New  York,  the 
trial  of  this  indictment  had  proceeded  so  far  as  to  enter  a  plea  of  not  guilty  and  to 
Impanel  and  swear  several  jurors,  when  the  defendant  interposed  the  special  pica 
"  that  the  grand  jury  by  whom  the  indictment  was  found  "  **  was  an  illegally  con- 
stituted grand  jury  and  tribunal "  which  plea  was  overruled  by  the  court ;  held,  that 
the  prisoner  had  waived  his  right  to  take  advantage  by  plea  of  the  alleged  defect, 
and  the  refusal  of  the  court  to  entertain  it  at  that  stage  of  the  proceedings  was  in  its 
discretion,  and  was  not  the  subject  of  exception.     Tfie  People  v.  Allen,  263. 

6.  After  verdict,  a  motion  in  arrest  of  judgment  was  made  on  the  sune  ground, 
and  the  court  denied  the  motion ;  held,  the  decision  was  correct.  Id, 

*l.  The  case  shows  that  the  Supreme  Court,  upon  motion  of  the  district  attorney*, 
ordered  the  cause  to  be  heard  upon  the  reporter's  minutes  taken  upon  the  trial  of  the 
prisoner,  at  the  present  term  of  the  court,  although  such  motion  was  opposed  by  the 
prisoner.     This  order  was  not  authorized  by  law. 

Section  21,  toI.  2,  R.  S.,  736,  gives  to  a  defendant,  on  the  trial  of  any  indictment,, 
the  right  to  except  to  any  decision  of  the  court  in  the  same  cases  and  manner  pro- 
vided by  law  in  civil  cases,  and  provides  that  a  bill  thereof  shall  be  settled,  signed 
and  sealed,  and  shall  be  filed  with  the  clerk  of  the  court  and  returned  upon  a  writ  of 
error,  as  theretofore  authorized  in  personal  actions.  The  cause  is  to  oe  heard  upon 
the  exceptions  so  settled,  signed,  sealed  and  returned  upon  the  wnt  of  error,  and  the 
law  does  not  authorize  the  substitution  of  the  reporter's  minates  for  the6e.  The  lat- 
ter are  to  be  carefully  settled  by  the  trial  court,  and  the  performance  of  this  duty  by 
the  court  is  equally  important  to  the  due  administration  of  justice  as  any  other  with 
which  the  court  is  charged.  To  substitute  for  the  bill  of  exceptions,  which  the  court 
is  to  see  is  made  in  exact  conformity  with  the  truth,  the  notes  taken  by  a  reporter 
upon  trial,  unrevised,  perhaps,  by  him,  and  certainly  not  corrected  by  the  coart, 
would  be  hazardous  both  to  the  rights  of  the  people  and  the  accused.  Such  a  prac- 
tice must  be  condemned.  It  is  a  dangerous  departure  from  the  safe  course  furnished 
by  statute.     Metsner  y.  7^0  People,  S48. 


EXCISE. 

1.  The  Government  had  proved  by  several  witnesses  that  they  had  drank  liquor 
in  rooms  in  the  respondent's  house,  on  public  occasions,  when  asked  to  do  so  by  par- 
ties occupying  such  rooms,  but  did  not  know  where  the  liquor  came  from.  The  re- 
spondent offered  to  show  "  the  habit  of  gentlemen,  in  travelling  about  the  Country, 
to  carry  spirituous  liquors  in  bottles  with  them."  The  court  rejected  the  testimony, 
and  we  think  properly.  Such  evidence  would  be  quite  too  remote  and  indefinite  to 
warrant  a  jury  in  drawing  any  inference  therefrom,  as  to  the  source  from  which  the 
liquor  came  that  they  drank  upon  the  occasions  referred  to.  If  the  offer  had  been 
to  show  that  the  guests  who  visited  this  hmue  were  in  the  habit  of  bringing  their 
liquor  with  them,  and  furnishing  it  to  their  friends  in  their  rooms,  it  might  have 
been  admissible  as  tending  to  show  the  source  from  which  the  liquor  came  that  the 
witnesses  drank,  and  as  rebutting  the  inference  that  would  otherwise  arise,  that  it 
was  obtained  in  the  house  of  the  proprietor ;  but  the  simple  fact  that  travellers  are 
in  the  habit  of  carrying  liquor  with  them,  has  not,  legitimately,  any  such  tendency. 
The  8uae  v.  Barron,  86. 
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2.  In  the  th!rd  place,  it  is  insisted  that  the  coart  erred  in  submitting  the  queRtion 
to  the  jary  whether  or  not  ^le  ie  intoxicating.  It  is  claimed  that  this  is  a  question 
of  law  and  should  have  been  decided  by  the  court.  Whether  ale  is  intoxicating  or 
not,  is  not  a  question  of  law,  but  of  fact,  and  is  peculiarly  within  the  province  of 
the  jury.  Id. 

m 

8.  But  it  is  said,  if  it  be  regarded  as  a  question  of  fact,  then  the  court  erred  in 
submitting  it  to  the  jury,  as  there  was  no  evidence  to  show  that  jale  is  intoxicating. 

There  is  a  class  of  liquors  or  liquids  that  are  universally  conceded  and  known  to 
be  intoxicating.  Some  contain  a  greater  proportion  of  the  intoxicating  «propertie8 
than  others.  Wine  is  less  intoxicating  than  brandy,  yet  one  is  as  universally  ac- 
knowledged to  be  an  intoxicating  liquor  as  the  other.  So  with  ale ;  everybody  un- 
derstands that  it  is  intoxicating,  and  that  it  comes  within  the  provisions  of  the 
statute  that  prohibits  the  sale  of  all  intoxicating  liquor.  When  the  Government,  in 
a  prosecution  for  the  violation  of  the  statute,  proves  the  respondent  guilty  of  selling 
or  furnishing  any  of  this  class  of  liquors  contrary  to  the  statute,  that  is  sufficient  to 
warrant  the  jury  in  finding  him  guilty  of  selling  or  furnishing  intoxicating  liquor. 
There  is  no  more  occasion  for  requiring  affirmative  proof  that  ale  is  intoxicating, 
than  that  brandy  is  intoxicating,  or  that  gunpowder  is  explosive.  The  jury  are  at 
liberty  to  act  upon  the  knowledge  they  possess  upon  the  subject  in  common  with  all 
the  rest  of  mankind.  Id. 

4.  It  is  possible  that  ale  may  be  manufactured  with  so  small  a  proportion  of  the 
intoxicating  properties  as  not  to  come  within  the  class  that  are  denominated  intox- 
icating liquors.  If  so,  it  must  form  an  exception  to  the  general  rule,  and  if  a  re- 
spondent would  avail  himself  of  such  a  fact,  it  is  incumbent  upon  him  to  prove  it.    Id, 

6.  It  is  further  insisted  that  the  court  erred  in  their  construction  of  the  statute  as 
to  what  constitutes  a  distinct  offence  under  it,  subjecting  the  offender  to  the  penalty. 
The  court  told  the  jury  "  that  in  case  of  one  or  more  persons  drinking  intoxicating 
liquor,  fiimished  or  sold  by  the  respondent  upon  the  Invitation  and  call  of  another, 
the  furnishing  or  selling  what  was  drank  by  each  person  would  constitute  a  distinct 
offence,  when  no  definite  portion,  as  a  bottle,  or  pint  or  quart,  or  other  definite  por- 
tion of  the  liquor  was  set  apart  and  appropriated  to  and  became  the  property  of  the 
person  calling  for  it,  and  when  before  the  call  a  bottle  or  bottles  containing  the  de- 
sired liquor  was  set  down  and  each  poured  out  what  he  saw  fit,  leaving  the  remain- 
der the  property  of  the  respondent." 

Tlie  jury  by  their  verdict  found  the  respondent  guilty  of  thirty-six  acts  of  furnish- 
ing, and  no  acts  of  selling,  so  that  the  question  here  is,  what  constitutes  a  distinct 
act  of  furnishing.  Id. 

6.  The  statute  provides  that  if  any  person,  etc,  shall  sell,  furnish  or  give  away 
any  intoxicating  liquor,  etc.,  he  shall  forfeit  and  pay  for  each  offence  the  sum  of  ten 
do'lars. 

We  think  the  court  in  the  charge  to  the  jury  laid  down  a  rule  broader  than  the 
statute  will  warrant ;  the  extent  of  the  forfeiture  incurred  by  the  respondent  is  made 
to  depend  not  upon  an  act  of  his,  in  furnishing  liquor,  but  upon  the  act  of  the  per- 
son to  whom  it  has  been  furnished  after  it  has  been  placed  at  his  disposal.  When 
liquor  is  called  for  and  furnished  by  the  person  on  whom  the  call  is  made,  the  act  of 
fhrnishing  is  complete,  and  the  penalty  is  incurred,  and  it  does  not  constitute  a  new 
and  independent  act  of  furnishing  on  the  part  of  the  person  furnishing  it,  if  the  per- 
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son  to  whom  it  18  furnished  allows  another  to  partake  of  it  with  him.  That  de- 
pends upon  his  will,  and  is  an  act  for  which  he  is  responsible,  and  not  the  person 
who  supplies  the  liquor.  Where  liquor  is  furnished  in  answer  to  a  single  call,  at  the 
same  time,  and  by  a  single  act,  it  can  constitute  but  one  act  of  furnishing,  and  the 
party  incurs  but  one  penalty,  notwithstanding  it  may  be  drank  by  more  than  one 
person.  But  where  the  liquor  is  furnished  either  on  a  single  call,  or  more,  if  it  be 
done  at  different  times  and  by  separate  acts,  no  matter  how  closely  these  screral 
acts  may  follow  each  other  in  point  of  time,  each  act  of  furnishing  constitutes  a  sepa- 
rate offence,  and  subjects  the  party  to  a  separate  penalty,  whether  the  liquor  be  all 
drank  by  *the  same  person  or  by  different  persons.  Id. 

7.  Indictment  for  violating  the  excise  law.  Verdict  guilty.  Among  other  wit- 
nesses Green  and  Hardy  were  sworn.  Green  swore,  "I  don't  recollect  of  buying 
any  liquor  of  the  defendant,  nor  of  sending  to  his  store  for  any.  He  delivered  to  me 
a  gallon  of  liquor.  I  sent  to  him  for  it  and  paid  for  it.  Don't  recollect  of  having 
any  liquor  there  more  than  once."  Hardy  swore,  "  I  sent  by  the  defendant  to  get 
some  liquor, —  wanted  some  for  haying.  He  said  a  number  wanted  some.  I  went 
with  a  jug  and  got  a  gallon  or  two  gallons.  He  took  the  jug  and  went  out  and  got 
it  1  don't  recollect  whether  I  paid  him  for  it  before  he  sent  or  after."  7%e  State 
V.  Buck,  91. 

8.  The  testimony  of  these  witnesses  tended  to  prove  a  sale  of  liquor  by  the  de- 
fendant. They  procured  the  liquor  of  the  defendant  in  his  place  of  business,  and 
paid  him  for  it.  These  were  all  the  facts  they  testitied  to,  and,  prima  /(icU,  this 
was  a  sale  of  the  liquor  by  the  defendant  to  them.  All  the  witnesses  who  testified 
to  procuring  liquor  of  the  defendant,  obtained  it  at  his  store. —  his  place  of  business. 

Now  if  it  were  true  that  tlie  defendant  did  not  keep  liquors  for  sale  at  his  store, 
but  made  himself  an  agent  and  carrier  merely,  to  procure  it  for  division  and  distri- 
bution among  his  customers,  this  was  equally  a  violation  of  the  statute.  Jd. 

9.  On  the  trial  the  defendant  moved  to  quash  the  indictment,  for  the  reason,  that 
each  count  contains  several  distinct  offences ;  also,  on  the  ground  of  uncertainty  and 
duplicity.  That  this  objection  is  not  good,  has  been  settled  in  this  State  for  more 
than  thirty  years.  In  77ie  People  v.  Adams  (17  Wend.  475)  the  defendant  was  in- 
dicted, for  that,  on  the  1st  day  of  June,  1886,  and  on  divers  other  daj-s  and  times 
between  that  day  and  the  day  of  finding  the  indictment  (September  1%,  1836).  he 
sold  by  retail  to  divers  citizens  of  this  State,  and  to  divers  persons,  to  the  jurors  un- 
known, strong  and  spirituous  liquors,  to  wit,  three  gills  of  brandy,  three  g:ill3  of 
mm,  three  gills  of  gin,  three  gills  of  cordial,  three  gills  of  whisky,  three  gills  of 
wine,  to  be  drank  in  the  store,  etc.  As  in  the  present  case,  the  defendant  objected, 
'that  the  count  contained  a  charge  of  more  than  one  offence,  and  that  it  was  too  gen- 
eral, and  that  the  name  of  the  person  to  whom  the  sale  was  made  should  have  been 
given.  After  a  careful  examination  by  Judge  Nelson,  the  indictment  was  sustained, 
and  I  am  not  aware  that  the  decision  has  ever  been  questioned.  It  is  decisive  of 
the  objection  under  consideration.     Osgood  v,  T7u  People,  151. 

10.  The  requests,  that  the  district  attorney  be  required  to  elect  as  to  the  kind  of 
liquor  sold  to  Knapp,  upon  which  he  would  rest  his  case,  and  that,  on  the  trial,  he 
be  confined  to  such  election,  as  well  as  that  by  which  the  district  attorney  should 
be  directed  to  furnish  the  names  of  the  witnesses  whom  he  expected  to  call  to  sustain 
the  third  count,  furnish  no  g^und  for  reversal.    The  decision  was  a  matter  of  dis- 
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cretion  on  the  conduct  of  the  trial,  and  affbrda  no  basis  for  an  exception  (77^  People 
V.  Baker,  8  Hill,  169 ;  The  People  v.  CosteUo,  1  Denio,  88).  Id. 

11.  Upon  an  inquiry  being  made  of  a  witness,  whether  he  had  bought  spirituous 
liquors  of  the  defendant,  to  be  drank  on  the  premises,  at  the  times  Indicated,  the  de- 
fendant objected,  on  the  ground,  that  the  people  had  given  proof  of  a  greater  number 
of  offences  already  than  there  were  counts  in  the  indictment.  Assuming  that  no 
greater  number  of  offences  could  be  proved  than  was  equal  to  the  number  of  counts 
in  the  indictment,  how  can  this  court  know,  or  how  could  the  court  below  know, 
what  number  of  offences  had  been  proved  when  the  objection  was  made  ?    If,  indeed, 

'the  defendant  or  his  counsel  had  said  to  the  court  and  jury  on  the  trial,  "  I  admit 
that  a  certain  number  of  offences  have  been  proved  against  me,  and  I  object  to  the 
proof  of  any  more,'*  his  position  would  have  been  much  better  than  it  now  is.  He 
not  only  did  not  admit  this,  but  he  denied  that  he  was  guilty  of  any  offence,  or  that 
the  proof  established  it,  and  the  jury,  by  their  verdict,  found  that  his  violation  of 
the  law  was  limited  to  a  single  occasion.  Id. 

12.  Note. — The  Code  of  Criminal  procedure  has  established  the  following  rule  in 
regard  to  the  names  of  the  witnesses  examined  before  the  grand  jury. 

"  §  271.  Where  an  indictment  is  found,  the  names  of  the  witnesses  examined  be- 
fore the  grand  jury,  or  whose  depositions  may  have  been  read  before  them,  as  pro- 
Tided  in  section  two  hundred  and  lifty-five,  must  be  indorsed  upon  the  indictment 
before  it  is  presented  to  the  court  If  not  so  Indorsed,  the  court  must,  upon  the  ap- 
plication of  the  defendant,  at  any  time  before  trial,  direct  the  names  of  such  wit- 
nesses, as  they  appear  upon  the  minutes  of  the  grand  jury,  to  be  furnished  to  him 
forthwith."     '  Id. 

13.  Where  the  court  refused  to  instruct  the  jury,  on  request  of  defendant,  that  it 
was  necessary  for  the  people  to  satisfy  the  jury  both  of  an  illegal  keeping  of  intoxi- 
cating liquors  and  of  illegal  sales,  held,  not  to  be  erroneous.  If  the  tenement  was 
kept  and  used  for  either  purpose,  it  was  sufficient.  Proof  of  the  commission  of  either 
maintains  the  indictment.     Commonwealth  v.  Weleh,  284. 

14.  The  indictment  charged  the  defendant  with  keeping  and  maintaining  a  certain 
tenement,  by  him  used  "  for  the  illegal  sale  and  illegal  keeping  for  sale  of  intoxicat- 
ing liquors,'*  —  He/d,  that  the  keeping  the  place  for  the  purpose  of  making  illegal 
sales  of  intoxicating  liquors,  does  not  sustain  the  charge  of  keeping  a  tenement  used 
by  him  for  "  the  illegal  keeping  for  sale  of  intoxicating  liquors."  Under  this  indict- 
ment, the  evidence  must  be  sufficient  to  establish  the  illegal  keeping  for  sale  of  such 
liquors,  and  not  a  mere  place  for  the  purpose  of  making  sales.  fd. 

16.  The  indictment  alleged  that  the  defendant,  "on  the  first  day  of  April  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  sixty,  and  on  divers  other  days  and 
times  between  that  day  and  the  first  day  of  October  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty,  at  said  Boston,  knowingly,  wilfully,  and  without 
having  any  legal  appointment  or  authority  therefor,  did  keep  and  maintain  a  certain 
common  nuisance,  to  wit,  a  tenement  in  said  city  of  Boston,  then  and  on  said  other 
days  and  times  there  by  him  used  for  the  illegal  sale  and  illegal  keeping  for  sale  of 
intoxicating  liquors,"  (be.  Held,  that  the  motion  in  arrest  of  judgment,  upon  the 
gronnd  that  the  indictment  contains  no  sufficient  description  of  the  place  in  which 
the  tenement  was  situated,  cannot  prevail. 
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Nor  is  there  any  objection  to  the  manner  of  alleging  the  time  of  the  commissioii  of 
the  offence.  Id, 

16.  The  defendant  was  a  married  woman,  and  the  sales  of  liquor  were  made  in  her 
husband's  dwelling  house,  but  it  did  not  appear  whether  he  was  present  at  any  of 
them.  The  defendant  urged  that,  by  presumption  of  law,  the  sales  were  made  under 
his  coercion  and  control ;  but  the  court  instructed  the  jury  that  they  might  find  the 
defendant  guilty  unless  it  appeared  by  the  evidence  that  the  sales  were  made  in  the 
presence  of  the  husband,  or  under  his  coercion  or  control.  Held^  there  was  no  error 
in  the  instruction  to  the  jury.  There  is  no  legal  presumption  that  acts  done  by  a 
wife  in  her  husband's  absence  are  done  under  his  coercion  or  control.  If  she,  in  his 
absence,  do  a  criminal  act,  even  by  his  order  or  procurement,  her  coverture  will  be 
no  defence.     Commonwealth  v.  Butler,  299. 

17.  The  defendant  having  been  found  guilty,  moved  in  arrest  of  judgment : 

1.  Because  there  is  no  proper  description  of  the  defendant  in  the  complaint ; 

2.  Because  the  complaint  is  double. 

The  motion  was  overruled.  Held,  that  if  there  is  a  misnomer  of  the  defend- 
ant, or  a  wrong  or  defective  description  of  her,  it  is  matter  of  abatement,  and  not 
a  cause  for  arresting  judgment;  also  held,  that  charging  the  offence  on  the  1st  of 
February,  and  "  from  said  day  to  the  day  of  making  this  complaint,**  charges  a  coa- 
tinuous  selling  of  liquors  from  the  first  day  of  February,  1860,  to  the  seventeenth 
day  of  July,  the  date  of  the  complaint,  and  no  other  offence.  Id. 

18.  The  questions  decided  in  this  case  came  up  on  bill  of  exceptions  by  certiorari 
from  Court  of  General  Sessions  of  Oneida  County. 

The  defendants  were  Commissioners  of  Excise.  They  were  indicted  for  wilfdlly, 
unlawfully  and  corruptly  granting  a  tavern  license  to  one  George  A.  Allen  of  the 
city  of  Utica. 

The  license  was  applied  for  upon  the  petition  of  twenty  freeholders  of  the  city,  and 
in  addition,  a  petition  signed  by  the  Mayor  and  several  citizens  of  Utica  in  which  it 
was  stated  that  Allen  kept  a  "  quiet,  orderly  and  respectable  house  "  and  that  they 
believed  '*  he  should  be  licensed."  A  letter  addressed  to  and  received  by  the  de- 
fendants, before  granting  the  license,  from  a  gentleman  in  Utica,  stating  objections 
to  granting  of  such  license,  and  among  other  objections  that  his  place  was  a  *'  mere 
saloon,"  was  g^ven  by  the  prosecution  in  evidence  under  objection.  On  the  trial 
Allen  was  asked  by  the  District  Attorney,  under  objection,  *'  Did  you  keep  any  beds 
or  bedding  there,  for  the  accommodation  of  travellers  ?"  He  answered  *'  No." 
7^  People  V.  Jorui  et  at.,  381. 

19.  Exceptions  were  taken  by  the  defendants  to  the  charge  of  the  court  in  regard 
to  the  following  propositions : 

J^rst,  That  the  jury  were  to  determine,  whether  the  place  kept  by  Allen  waa  an 
inn,  tavern  or  hotel,  within  the  intent  and  meaning  of  the  excise  act. 

Second,  That  it  was  for  them  to  say  whether  the  evidence  in  the  case  showed  that 
the  place  in  question  had  the  characteristics  of  an  inn  or  tavern. 

Third,  That  if  the  act  which  the  defendants  did.  In  granting  the  license  in  qneetion, 
was  unlawful  or  in  violation  of  the  statute,  and  the  defendants  intended  to  do  the  act^ 
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they  conld  not  shield  thomselves,  or  escape  conyictlon  because  they  did  not  suppose 
that  act  was  in  violation  of  the  law. 

Fofirth.  That  ignorance  of,  or  mistake  of,  the  law  is  no  excuse  or  defence  ;  that  if 
the  act  which  the  defendants  did,  in  granting  the  license  in  question,  was  unlawfnl, 
or  in  violation  of  law,  and  the  defendants  intended  to  do  the  act,  they  could  not 
shield  themselves  because  they  mistook  or  were  ignorant  of  the  law. 

Fifth,  That  if  the  defendants  did  know  the  true  character  and  condition  of  the 
place  kept  by  Allen,  before  or  at  the  time  the  same  was  licensed,  it  was  no  excuse  or 
defense  that  in  granting  the  license  they  supposed  they  were  acting  according  to  the 
statute,  if  in  fact  the  place  kept  by  AUen  was  one  which,  according  to  the  statute, 
could  not  be  lawfully  licensed.  Id, 

20.  HM,  That  the  duties  devolved  upon  commissioners  of  excise  by  the  act  to  sup- 
press intemperance  and  to  regulate  the  sale  of  intoxicating  liquors,  passed  in  1857, 
call  for  the  exercise  of  discretion  and  judgment,  and  .are,  to  some  extent,  discretion- 
ary and  judicial.  The  commissioners  cannot  be  coerced  in  the  exercise  of  their  discre- 
tion, by  mandamus  or  otherwise,  and  for  a  mere  mistake  are  not  liable  either  civilly 
or  criminally.  But  for  an  unlawful  and  corrupt  exercise  of  the  powers  vested  in 
them  they  are  answerable  criminally. 

Beld,  That,  to  constitute  an  inn-keeper,  a  tavern-keeper,  or  hotel-keeper,  the  party 
so  designated  must  receive  and  entertain  as  guests  those  who  choose  to  visit  his 
house ;  and  a  restaurant  where  meals  are  furnished  is  not  an  inn  or  tavern. 

Held,  That  it  by  no  means  follows  that  because  the  place  was  an  unfit  place  for  a 
tavern,  or  the  license  was  improvidently  or  improperly  granted,  the  defendants  were 
necessarily  guilty  of  a  criminal  offence  in  granting  the  license.  To  constitute  an 
offence  the  license  must  have  been  granted  with  full  knowledge  of  the  facta,  and 
wilfully. 

Held,  That  the  offence  consists  in  the  motive  and  intent  with  which  the  act  was 
done.  The  mere  granting  of  a  license  which  a  court  or  jury  might  say  ought  not  to 
have  been  granted,  is  not  an  offence ;  but  the  jury  must  be  able  to  say,  from  the  evi- 
dence, that  the  commissioners  knew,  at  the  time,  that  it  was  not  a  proper  case  for  a 
license  under  the  statute,  and  nevertheless  granted  it  in  wilful  disregard  of  the  stat- 
ute ;  that  is,  that  they  knowingly  and  purposely  disregarded  the  statute.  If  they 
acted  in  good  fiaith,  although  erroneously,  they  cannot  be  punished. 

Held,  That,  as  the  court  instructed  the  jury,  that  if  the  act  was  unlawful ;  that  is, 
if  the  license  ought  not  to  have  been  granted,  under  the  statute,  and  the  defendants 
intended  to  do  the  act,  that  is,  to  grant  the  license,  they  should  be  convicted  — ;  the 
charge  was  erroneous  and  the  conviction  should  be  reversed.  Id, 

21.  The  plaintiff  in  error  was  convicted  of  selling  strong  and  spirituous  and  intox- 
icating liquors  and  wines,  in  quantities  less  than  five  gallons  at  a  time,  by  retail, 
without  having  a  license  therefor,  or  being  authorized  thereto  by  law. 

Held,  That  this  was  a  specific  violation  of  section  18  of  the  act  of  1857.  That  sec- 
tion prescribes  a  penalty  of  fifty  dollars  for  each  offence  against  it ;  it  is  otherwise 
silent  in  regard  to  the  punishment  for  its  violation.  Nor  is  there  anywhere  in  the 
act  of  1867  any  provision  designating  the  criminal  punishment  for  a  violation  of  sec- 
tion 18. 

EM,  That,  following  Behm  v.  TTis  People,  17  N.  Y.,  616,  and  Hill  v.  7%e  People, 
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20  N.  Y.,  363,  the  violation  of  eection  13  was  a  mifidemeanor,  and  might  be  pro- 
ceeded against  by  indictment. 

Held,  That,  the  Revised  Statutes  provide,  that  every  one  convicted  of  a  miade- 
meanor,  the  punishment  of  which  is  not  prescribed  therein  or  in  some  other  statute^ 
shall  be  punished  by  imprisonment  in  a  county  jail,  not  more  than  one  year,  or  by 
fine  not  more  than  $250,  or  by  both  such  fine  and  imprisonment.  So  that,  by  force 
of  law,  and  by  force  of  the  statute,  there  is  a  way  clearly  marked  out,  for  bringing 
to  trial  and  for  punishing  on  conviction,  an  offender  against  section  18  of  the  act  of 
1867. 

On  conviction  of  the  plaintiff  in  error,  the  court  below  sentenced  the  prisoner  to 
the  punishment  named  in  the  twenty-ninth  section  of  the  act  of  1867,  placing  its  ac- 
tion expressly  upon  the  want  of  power  to  do  otherwise. 

Hddy  That,  in  such  case,  although  there  may  be  power  in  the  lower  court  to  do 
just  that  which  it  has  done,  and  to  which  exception  is  taken ;  if  it  appears  that  the 
action  complained  of  was  had  by  the  court,  in  the  belief  of  the  want  of  right  to  ex- 
ercise a  discretion,  and  in  such  exercise  to  take  other  action,  an  appellate  court  may 
review  the  proceeding,  and  if  the  opinion  that  there  was  want  of  power  is  errone- 
ous, send  the  case  back,  to  be  disposed  of  in  the  discretion  of  the  lower  court. 

Held,  That  it  was  not  the  intention  of  the*  legislature,  to  affix  to  all  the  offences 
against  the  act  of  1857,  the  punishment  specified  in  the  last  clause  of  the  twenty-ninth 
section ;  on  the  contrary  the  intention  was,  to  confine  the  provision  of  that  section 
to  the  offences  there  enumerated  and  created. 

Heldy  That  the  punishment  declared  in  the  latter  clause  of  the  twenty-ninth  sec- 
tion, is  not  affixed  to  a  conviction  for  an  offence  against  the  provisions  of  the  thirteenth 
section,  but  that  the  violation  of  such  last  mentioned  section,  is  a  misdemeanor  pun- 
ishable as  provided  in  the  Revised  Statutes.     Foote  v.  The  People^  591. 

22.  Note. —  After  the  passage  of  the  Code  of  Criminal  Procedure,  it  was  supposed 
by  many  that  Courts  of  Special  Sessions  had,  "  in  the  first  instance  exclusive  juris- 
diction to  hear  and  determine  charges,*'  under  subdivision  12  of  section  56,  being 
''Offences  against  the  laws  relating  to  excise,  and  the  regulation  of  taverns, inns, and 
hotels."  In  the  case  of  People  v.  Burleigh,  1  N.  Y.  Crim.  Rep.,  522,  the  General  Term 
of  the  Third  Department  decided,  that  so  far  as  the  crime  of  intoxication  in  a  public 
place  is  concerned,  the  Code  of  Criminal  Procedure  had  made  no  change,  and  thai  it 
did  not  supersede  or  repeal  the  act  of  1857,  as  amended  by  the  act  of  1867,  relating 
to  the  offence  of  public  intoxication ;  and  those  provisions,  stand  to  be  enforced,  not 
by  a  court  of  Special  Sessions,  but  by  the  magistrate  before  whom  the  offender  shall 
be  brought  according  to  law,  the  same  since  the  Code  went  into  effect  as  prior  to 
that  time.    Ed.  Id. 

FALSE  PRETENCES. 

1.  The  prisoner  was  tried  upon  an  indictment  for  false  pretences  which  charged, 
that  with  intent  to  cheat  and  defraud  one  Charles  C.  Miller,  he  falsely  and  fraudu- 
lently represented  that  he  was  a  detective  officer  and  had  a  criminal  warrant  issued 
by  Justice  Hogan,  one  of  the  police  justices  of  the  city  of  New  York,  at  the  com- 
plaint of  one  Henry  Brinker,  charging  the  said  Miller  witli  a  criminal  offence  and 
for  his  arrest ;  and  that  said  Henry  Brinker  had  promised  him  f  200  for  the  arrest 
of  him,  said  Miller.  And  that  believing  such  false  representations,  said  Miller 
induced  to  and  did  deliver  to  said  McCord  a  gold  watch  and  diamond  ring. 
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Hdd^  That  if  the  prosecotor  parted  with  his  property  upon  the  representations  set 
forth  in  the  indictment,  it  must  have  been  for  some  unlawfal  purpose,  a  purpose  not 
warranted  by  law.  The  prosecutor  parted  with  his  property  as  an  inducement  to  a 
supposed  officer,  to  violate  the  law  and  his  duties ;  and  if  in  attempting  to  do  this  h& 
has  been  defrauded,  the  law  will  not  punish  his  confederate,  although  such  confeder- 
ate may  have  been  instrumental  in  inducing  the  commission  of  the  offence.  The 
design  of  the  law  is  to  protect  those  who,  for  some  honest  purpose  are  induced,  upon 
false  and  fraudulent  representations,  to  give  credit  or  part  with  their  property  to 
another,  and  not  to  protect  those  who,  for  unworthy  or  illegal  purposes,  part  with 
their  goods.     MeOord  v.  The  PeopU,  887. 

2.  The  prisoner  was  indicted  and  tried  for  the  crime  of  obtaining  goods  under 
false  pretences. 

The  indictment  sets  out,  in  substance,  that  the  prisoner,  with  intent  feloniously  to- 
cheat  and  defraud  one  Emil  Stork,  did  knowingly,  *  *  *  represent  to  him  that 
a  certain  instrument  in  writing  for  the  payment  of  money,  commonly  called  a  bank 
check,  which  he  then  and  there  delivered  to  him,  purporting  to  have  been  drawn  by 
one  Pr.  Smith,  upon  the  Ocean  Bank  of  the  city  of  New  York,  dated,  *  *  *  for 
the  sum  of  |140,  was  a  good  and  genuine  check,  and  that  he,  the  prisoner,  had 
money  on  deposit  in  said  bank,  and  said  check  would  be  paid  on  presentation,  and 
said  Emil  Stork  then  and  there  believing,  <fcc,  <fcc,  was  induced,  &c.,  <fcc.,  whereaa 
the  said  check  was  of  no  value,  dc,  &c. 

The  prisoner's  counsel  objected  to  the  sufficiency  of  the  Indictment  in  that  "  there 
was  not  in  the  indictment  allegations  of  such  pretences  as  amount  to  a  false  pretence 
within  the  statute." 

Held,  That  the  representations  alleged  in  the  indictment  are  sufficient  to  bring  the 
case  within  the  statute.     Smith  v.  The  People,  461. 

8.  The  counsel  for  the  prisoner  requested  the  court  to  charge,  that  the  pretence 
must  appear  upon  the  indictment  to  be  such  as  could  not  be  guarded  against  by  an 
exercise  of  common  sagacity  and  prudence,  or  of  ordinary  caution,  which  request 
was  refused. 

Held,  no  error.  The  sufficiency  of  the  indictment  was  a  question  of  law,  to  be- 
determined  by  the  court,  with  which  the  jury  had  nothing  to  do. 

Held,  That  as  the  prisoner  waived  the  production  of  the  books  of  the  bank,  it  was 
not  error  for  the  trial  court  to  hold  that  the  testimony  of  the  book-keeper  of  the 
bank,  as  to  the  contents  of  these  books  was  competent  Id, 

4.  NoTK. — By  section  529  of  the  Penal  Code,  the  offence  adjudged  in  the  foregoing 
case  to  be  fiilse  pretences,  becomes  larceny.    The  section  reads  as  follows : 

"  A  person  who  willfully,  with  intent  to  defraud,  by  color  or  aid  of  a  cheque  or 
draft,  or  order  for  the  payment  of  money  on  the  delivery  of  property,  when  such 
person  knows  that  the  drawer  or  maker  thereof  is  not  entitled  to  draw  on  the  drawee 
for  the  sum  specified  therein,  or  to  order  the  payment  of  the  amount,  or  delivery  of 
the  property,  although  no  express  representation  is  made  in  reference  thereto,  obtains 
from  another  any  money  or  property,  is  guilty  of  stealing  the  same  and  punishable 
accordingly."    Ed.  Jd. 
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FORGERY. 

1.  The  prisoner  was  convicted  of  forgery  in  the  third  degree  for  forging  and  ntter- 
ing  a  check  which  was  set  forth.  The  check  was  given  in  evidence  and  upon  it 
appeared  the  indorsement  of  the  pa^^ees,  and  a  revenue  stamp.  The  indictment  set 
forth  the  check  only,  without  the  indorsement. 

The  counsel  for  the  prisoner  asked  the  court  to  direct  an  acquittal  on  the  ground 
of  variance  between  the  indictment  and  the  proof.    The  court  denied  the  request. 

Held,  that  the  charge  was  of  forging  the  check  and  uttering  it  as  true.  The  check 
was  a  complete  instrument  without  the  indorsement  The  indorsement  did  not  form 
part  of  the  check,  but  was  a  distinct  contract.  It  constitutes  no  variance,  though 
not  set  forth  in  the  indictment    MUUr  v.  The  People,  586. 


GAMBLING. 

1.  Under  the  statutes  of  1861,  ch.  504,  which  provides  that  if  any  person  shall 
Iceep  a  room,  etc.,  to  be  used  or  occupied  for  gambling,  or  if  the  owner,  etc,  of  any 
room  or  building,  etc.,  shall  knowingly  permit  the  same  to  be  used  or  occupied  for 
gambling,  he  shall  upon  conviction  be  punished  as  provided  by  the  statute ;  hdd, 
that  permitting  gambling  therein  by  the  owner  occasionally,  comes  within  the 
meaning  and  intent  of  tlie  law.  The  design  of  the  statute  was  to  entirely  prohibit, 
not  regulate  or  restrain,  gambling.    Httchene  v.  The  People,  97. 

2.  Playing  games  for  beer,  cigars,  etc.,  is  gambling  within  the  proviaiona  of 
the  statute  .    Id, 

8.  The  district  attorney  offered  upon  the  trial  to  prove,  under  objection,  yarions 
acts  of  gambling  in  the  absence  of  the  defendant,  stating  that  he  expected  to  con- 
nect the  defendant  with  these  acts ;  Keld^  that  the  testimony  was  properly  admitted, 
as  under  the  offer  it  became  a  question  of  the  order  of  proof,  which  it  is  well  settled 
is  within  the  discretion  of  the  court,  and  its  exercise  not  the  subject  of  ex- 
ception. Id, 

4.  The  question,  whether  the  office  was  kept  for  a  gambling  room  was  properly 
overruled.  It  called  for  the  opinion  of  the  witness.  He  could  only  testify  to 
<act8.  Id, 


INDICTMENT. 

1.  The  form  of  an  indictment  should  be  considered  good,  if  the  omissions  com- 
plained of  are,  in  common  understanding,  implied  in  that  which  is  expressed. 
The  People  v.  Bennett,  1. 

2.  The  part  complained  of  is  as  follows :  **  Court  of  Sessions,  Cortland  County. 
Portland  bounty,  ss. :  The  jurors  of  the  people  of  the  State  of  New  York,  in  and  for 
the  body  of  the  county  of  Cortland,  upon  their  oaths  present"  Here  are  all  the  re- 
•quisites  of  a  good  commencement  Id, 
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8.  The  form  of  the  indictment  is  identical,  tnuiaHs  mutandis,  with  that  long  since 
adopted  in  England,  and  which  has  obtained  in  most  of  the  States  in  our  own 
country.  Id. 

4.  The  caption  of  the  indictment  is  no  part  of  the  indictment  itself,  but  is  the 
style  or  preamble  or  return  that  is  made  from  an  inferior  court  Uf  a  superior,  from 
whence  a  certwrari  issues  to  remove ;  or  where  the  whole  record  is  made  up  in 
form.  Id. 

6.  To  constitute  a  good  indictment  for  larceny,  the  thing  stolen  must  be  charged 
to  be  the  property  of  the  actual  oumer,  or  of  a  person  having  a  special  property  as 
bailee,  and  from  whose  poesession  it  was  stolen.  Id, 

6.  Gates,  the  alleged  owner,  was  neither  the  actual  owner  nor  the  bailee  of  the 
property  stolen,  and  the  first  count  in  the  indictment,  therefore,  is  bad.  Id. 

7.  The  superintendent  of  the  poor  of  a  county  is  a  mere  agent  of  the  county,  and 
in  no  sense  can  the  property  bought  by  this  officer  for  county  purposes  be  r^^rded 
as  his.  Id, 

8.  The  second  count  alleging  the  title  to  the  property  stolen  to  be  in  the  county 
of  Cortland  is  good,  and  it  was  proper  so  to  charge  it  in  the  indictment.  Id, 

9.  An  indictment,  charging  the  offence  of  murder  to  have  been  committed  wilfully 
and  of  malice  aforethought  (omitting  the  words  "  with  premeditated  design**),  and  a 
general  verdict  of  guilty,  followed  by  a  sentence  of  death,  will  be  sustained,  since 
the  statute  of  1862,  as  befora     FiUgerM  v.  TJie  People,  26. 

10.  By  the  statute  of  18ft2,  the  law  of  murder  was  altered  in  two  respects  only, 
viz. :  First,  by  the  Revised  Statutes,  the  killing  was  murder,  "  8.  When  perpetrated 
without  any  design  to  effect  death,  by  a  person  engaged  in  the  commission  of  a  fel- 
ony.** By  the  statute  of  1862,  this  was  only  murder  "  when  perpetrated  in  com- 
mitting the  crime  of  arson  in  the  first  degree."  Second,  the  crime  of  murder  in 
the  second  degree  was  created,  and  that  offence  consists  in  a  killing,  without  a 
design  to  effect  death,  by  a  person  engaged  in  the  commission  of  any  felony.         Id, 

11.  It  is  the  duty  of  the  judge,  at  the  trial,  to  explain  to  the  jury  the  law  of  mur- 
der in  its  different  degrees,  and  the  law  of  manslaughter,  and  it  is  the  duty  of  the  jury 
to  render  such  verdict  as  shall  be  required  by  the  evidence.  Unless  there  is  some 
objection  in  the  record,  it  is  assumed  that  this  is  done,  and  that  the  verdict  is  in 
accordance  with  the  evidence.  Id, 

12.  The  case  of  TTte  People  v.  Bnoeh  (8  Wend.  169)  cited  and  approved.  Id. 

18.  The  premeditated  design  to  effect  the  death  of  the  person  killed,  which  the 
statute,  applicable  to  this  case,  makes  an  indispensable  ingredient  of  the  crime,  is 
comprehended  in  the  averment  of  a  wilful  and  felonious  killing  with  malice 
aforethought.  This  has  been  the  rule  of  law  in  this  State  for  over  thirty  years. 
J/Uxs^erald  y.  The  People,  68. 
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14.  The  jury  having  found  a  general  verdict  upon  an  indictment  chai^ng  the 
prisoner  with  having  committed  the  crime  of  murder  in  the  first  degree,  the  court  be- 
low were  right  in  pronouncing  the  judgment  upon  the  record.  Id. 

16.  The  offence  being  charged  in  the  language  of  the  statute,  as  a  general  rule,  is 
sufficient ;  there  &re  exceptions  to  the  rule,  but  this  case  does  not  come  within  any 
of  them.     TheSUUey.  Walker,  67. 

16.  The  indictiqent  alleged  the  burning  of  a  manufactory.  The  word  manufac- 
tory has  a  clear  and  well-defined  meaning,  and  one  well  understood ;  no  one  could 
doubt  what  was  intended  when  the  indictment  charged  the  burning  of  a  manufactory^. 
The  meaning  of  the  term  is  as  well  understood  as  that  of  house  or  barn.  Id. 

17.  It  is  unnecessary  to  state  in  an  indictment  the  names  of  the  jurors  by  whom 
it  was  found.  (Following  7%e  People  v.  Bennett,  1  Cowen*8  Criminal  StporU,  1.) 
TTie  People  v.  Haynee,  71. 

18.  The  indictment  charged  that  the  prisoner  "unlawfully,  maliciously,  and  felo. 
niously  in  the  night  time,  did  set  fire  to  a  certain  grist-mill:*'  Hdd,  that  this  Ian* 
guage  was  equivalent  to  a  charge  that  the  act  was  wilfuUy  don&  Id, 

19.  It  was  alleged  that  the  defendant  "set  fire  to  a  certain  grist-mill,  then  and 
there  being,  owned  by  and  in  possession  of  one  Frederick  Whittlesey."  Held, 
that  this  was  sufficient  to  meet  the  requirements  of  the  statute  as  regards  the  crime 
of  arson  in  the  third  degree,  which  declares  the  wilful  setting  fire  to  "  a  grist-mill 
to  be  arson  in  the  third  degree."  Id, 

20.  The  indictment  in  this  case  states  that  "  Eliza  E.  Carpenter,  on  the  25th  of 
June,  1860,  brought  a  petition  of  divorce  addressed  to  the  Supreme  Court  then  next 
to  be  held,'*  etc.,  "  stating  in  her  petition,"  etc.,  and  then  it  stated  the  substance  and 
prayer  of  the  petition  for  divorce,  alimony  and  the  custody  of  the  child.  It  then 
proceeded  as  follows :  "  Whereupon  it  became  necessary  to  take  the  testimony  of 
witnesses  in  the  premises,"  and  then  it  states  that  the  respondents  "  appeared  before 
Henry  M.  Worthen,  a  notary  public,  and  made  his  deposition  as  to  facts  in  the  prem- 
ises," etc  Held,  that  the  indictment  alleged  with  sufficient  certainty  that  the  false 
evidence  was  g^ven  in  a  judicial  proceeding.     The  State  v.  Sleeper  et  al.,  98. 

21.  The  indictment  alleges  that  she  "  brought  her  petition  in  the  Supreme 
Court":  Held,  that  this  was  an  averment  that  the  petition  had  been  served  on  peti- 
tionee.   These  words  convey  the  idea  of  commencing  a  proceeding  in  court.  JdL 

22.  It  should  either  plainly  appear  on  the  face  of  the  indictment  that  the  false 
evidence  was  materia^o  the  issue  in  the  judicial  proceeding ;  or  else  it  should  be 
expressly  alleged  that  the  false  evidence  was  material.  It  is  sufficient  if  the  indict- 
ment expressly  avers  that  it  was  material  to  prove  certain  facts,  and  that  the  respon- 
dent falsely  swore  to  those  very  &cts.  Id. 

28.  The  allegation  that  the  respondents  "  fakely,  wilfully  and  corruptiy "  swore^ 
is  sufficient  without  the  word  "  knowingly."  Id. 

%i.  It  is  claimed  there  is  a  variance.  The  deadly  and  mortal  bruises  are  alleged 
to  have  been  inflicted  on  Augustine,  and  it  is  alleged  "  that  of  the  said  mortal  bruises 
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and  wonnds  the  said  Augustina  died."  Bat  in  giving  to  the  prisoner  the  fall  bene- 
fit, as  he  has  a  right  to  have  the  full  benefit,  of  any  variance,  if  such  exists,  we  are 
not  satisfied  that  such  variance  exists.  The  names,  as  written,  only  differ  in  the 
final  letter,  substitating  "  a "  for  "  e.'*  This  does  not  necessarily  change  the  sound 
of  the  name;  it  may  still  be  idem  sofiant.     Commonioealth  v.  DesmarteaUf  104. 

25.  The  objection  on  the  ground  of  variance  between  the  name  of  the  person  al- 
leged to  have  been  murdered,  and  that  shown  by  the  evidence,  is  wholly  untenable. 
The  rule  founded  upon  authorities,  reason  and  good  sense  is,  if  the  name  by  which 
the  party  is  usually  called  and  known  be  stated  in  the  indictment,  it  is  suffi- 
cient. Id. 

26.  As  to  the  use  of  the  abbreviation  "  sd  "  for  said,  and  the  several  interlineations 
in  the  indictment,  however  they  might  have  furnished  a  proper  ground  for  a  mo- 
tion to  the  discretion  of  the  court  for  quashing  the  indictment,  they  furnish  no 
sufficient  ground  for  arresting  judgment  after  a  trial  and  verdict  against  the 
prisoner.  Td. 

27.  The  judgment  should  not  be  arrested  on  the  ground  of  the  misspelling  of  the 
name  of  the  town  of  Chicopee  as  follows,  ChicXropee.  It  is  clearly  a  name  idem 
Monan».  Id, 

28.  The  general  rule  that  where  there  are  several  counts  in  an  indictment,  and  a 
general  verdict  is  taken  without  objection,  upon  a  motion  in  arrest,  or  writ  of  error, 
if  there  be  one  good  count,  judgment  may  be  entered  upon  that,  is  not  intended  to 
be  questioned.  Id. 

29.  The  objection  in  this  case  was  to  a  general  verdict ;  and  as  the  operation  of 
the  rule  referred  to  would  prevent  taking  at  a  later  stage  the  objection  that  some  of 
the  counts  were  nut  good,  it  has  seemed  to  require  the  finding  all  the  counts  good 
to  sustain  this  ruling.  Id. 

80.  Arson  and  burglary  are  offences  against  the  security  of  the  dwelling  house, 
and  not  against  such  buildings  as  property.  The  legal  owner  of  a  house,  who  sets 
fire  to  it  while  it  is  in  the  occupation  of  another  person,  it  has  been  said,  may  be 
therein  guilty  of  the  first  mentioned  crime ;  while  its  occupant  by  a  like  act  would 
not  become  so  chargeable,  because  arson  is  the  malicious  firing  of  the  habitatation 
of  anotlier.  From  the  necessity  of  the  case,  therefore,  tlie  proper  mode  of  describing 
the  subject  of  the  burning  is  to  call  it  the  house  of  the  person  who  dwells  in  it ;  if 
possession  of  it  be  wrongfully  obtained,  it  must  be  set  forth  as  the  house  of  the 
wrongful  occupier.  If  occupation  alone  is  to  be  considered,  it  will  not  be  denied 
that  the  law  regards  the  husband  as  the  occupant.     StcUe  v.  Toole,  115. 

81.  An  allegation  that  the  building  was  the  dwelling  house  of  the  two,  would  be 
in  law  an  averment  that  it  was  occupied  by  the  two  in  common ;  for  it  is  settled 
that  where  there  is  a  joint  occupancy,  it  is  in  law  the  possession  of  all  who  so  oc- 
cupy, and  must  be  so  described.  To  call  a  house,  consisting  of  two  distinct  tene- 
ments, owned  and  occupied  severally,  the  dwelling  house  of  both,  would  be  an  obvious 
misdescription.  In  no  case  of  a  separate  occupation  of  different  portions  of  the  same 
boilding  do  the  authorities  sanction  the  idea  that  it  is  to  be  described  as  the  dwell- 
ing house  of  both.  Id, 
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52.  Even  when  such  separate  possession  is  that  of  general  owner  and  of  his  lessee, 
the  part  occupied  by  the  latter,  if  broken  into  or  set  fire  to,  instead  of  being  treated 
as  parcel  of  the  owner^s  dwelling,  is  to  be  described  as  the  dwelling  house  of 
the  tenant.  Id. 

53.  Following  Fitzgerald  v.  The  People^  ante  p.  26,  held,  that  the  indictment  in 
this  case  contains  a  good  and  sufficient  charge  of  murder  in  the  first  degree.  Keti- 
nedyy.  The  People,  119. 

84.  Held  also,  that  the  statute  defining  murder  in  the  first  degree,  murder  in  the 
second  degree,  and  manslaughter,  has  not  changed  the  form  of  pleading  so  that  an 
indictment  for  murder,  good  at  the  common  law,  is  no  longer  sufficient.  Id. 

85.  Held  also,  that  under  such  an  indictment  there  may  be  a  conviction  in  the  first 
degree,  or  in  the  second  degree,  or  of  manslaughter,  according  to  the  description  of 
the  act  given  and  proved.  Id, 

86.  Held  also,  that  the  statute  is  not  a  rule  of  pleading,  but  a  g^de  to  the  con- 
duct of  the  trial  and  to  the  instructions  to  be  given  to  the  jury.  Id. 

87.  Held  also,  that  a  general  verdict  of  guilty  under  this  indictment,  is  a  convic- 
tion of  murder  in  the  first  degree,  and  warrants  a  sentence  of  death,  its  legal 
penalty.  Id. 

88.  Held,  that  the  indictment  is  not  bad,  on  the  ground  of  duplicity,  because  it 
charged  the  prisoner  with  the  killing  of  Thomas  Hand,  cUiat  Thomas  Jackson ;  in  no 
sense  does  the  word  cUias  import  the  killing  of  two  persons,  but  in  pleadings,  both 
civil  and  criminal,  it  implies  that  the  names  mentioned  are  different  descriptions 
of  the  same  persons.  The  term  oZuu,  or  alias  dictu»,  means  "  otherwise  called  "  or 
*'  otherwise  known  as."  Id, 

89.  The  amendment  of  the  information  by  erasing  the  word  NorwaUc  in  the  descrip- 
tion of  the  railroad  company  in  the  third  count,  and  inserting  in  its  place  the  word 
New  Haven,  after  the  jury  were  impanelled  and  sworn  and  the  trial  commenced,  was 
not  error,  as  it  could  not  prejudice  the  defendants.     The  Slate  v.  Slebbins  et  oL,     137. 

40.  NoTK. —  It  is  now  enacted  by  the  Code  of  Criminal  Procedure  as 'follows: 
*'  §  278.  The  indictment  must  charge  but  one  crime  and  in  one  form,  except  as  in  the 
next  section  provided.  §  279.  (Amended  in  1888.)  The  crime  may  be  charged  in 
separate  counts  to  have  been  committed  in  a  difibrent  manner,  or  by  d^erent  means  ; 
and  where  the  acts  complained  of  may  constitute  different  crimes,  such  crimes  may 
be  charged  in  separate  counts." 

These  two  sections  were  construed  in  the  General  Sessions,  New  York  county,  by 
Recorder  Smyth,  in  the  case  of  People  v.  Infield  (1  N.  Y.  Crim.  Rep.  146).  The 
question  arose  upon  demurrer  to  the  indictment.  The  indictment  contained  two 
counts:  Ist.  Charging  grand  larceny.  2d.  Charging  the  defendant  as  receiver 
of  stolen  gooda  The  ground  of  demurrer  was,  that  more  than  one  crime  was 
charged,  in  violation  of  sections  278  and  279  of  the  Code  of  Criminal  Procedure. 
Lanerffan  v.*  The  People,  142. 

41.  See  Becorder  Smyth's  opinion  at  page  148. 
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42.  Where  an  Indictment  charged  the  defendant  with  selling,  on  the  Ist  day  of 
June,  1886,  and  on  divers  other  days  and  times  between  that  day  and  the  day  of 
finding  the  indictment,  by  retail,  to  divers  citizens  of  this  State,  and  to  divers  per- 
sons, to  the  jurors  unknown,  strong  and  spirituous  liquors,  to  wit,  three  gills  of 
brandy,  three  gills  of  rum,  three  gills  of  gin,  three  gills  of  cordial,  three  gills  of 
whisky,  three  gills  of  wine,  to  be  drank  in  the  store,  etc.  :  Heldf  that  the  count 
contained  but  one  charge,  and  that  the  name  or  names  of  the  person  or  persons 
to  whom  the  sale  was  made  need  not  be  given.     Osgood  y.  The  People^  151. 

43.  The  denial  of  the  court  to  require  the  district  attorney  to  elect  as  to  the  kind 
of  liquor  sold  and  its  denial  to  direct  him  to  furnish  the  names  of  the  witnesses 
whom  he  expected  to  call  to  sustain  the  third  count,  furnish  no  ground  of  reversal. 
The  decision  was  a  matter  of  discretion  on  the  conduct  of  the  trial,  and  affords  no 
basis  for  an  exception.  Id, 

44.  Upon  a  verdict  convicting  the  accused  of  murder  in  the  second  degree,  upon 
an  indictment  containing  a  single  count  for  murder,  drawn  as  required  by  the 
common  law ;  held,  that  such  verdict  authorized  a  judgment  of  conviction  and  the 
infliction  of  the  punishment  imposed  by  statute  for  murder  in  the  second  de- 
gree.    Keefe  v.  The  People,  160, 

46.  Under  an  indictment  of  murder  in  the  first  degree,  the  accused  may  be  con- 
victed of  any  degree  of  murder,  or  manslaughter,  for  the  unlawful  killing  of  the  iden- 
tical person  charged,  by  the  identical  means  charged  in  the  indictment.  Id, 

46.  When  the  indictment  charges  the  murder  in  the  first  degree,  the  accused  could 
not  be  convicted  of  manslaughter  in  the  third  degree  by  proving  that  the  death  had 
been  effected  by  a  mischievous  animal,  of  which  the  defendant  was  owner,  and 
which  he  had  wilfully  suffered  to  go  at  large,  etc.,  for  the  reason  that  the  criminal  act 
charged  would  be  different  from  that  offered  in  the  evidence.  Id, 

47.  An  indictment,  against  defendant,  was  found  August,  1863,  for  perjury  charged 
to  have  been  committed  August  81st,  1860.  This  indictment  was  lost  January, 
1864.  A  second  indictment,  for  the  same  offence,  was  found  August,  1864,  and  that 
indictment  was  stolen  or  lost  in  November,  1864.  In  September,  1866,  a  third 
indictment  for  the  same  offence  was  found.  February  16,  1864,  the  General  Assem- 
bly passed  chapter  487,  which  reads  as  follows :  "  If  any  indictment,  found  within 
the  time  limited  in  and  by  the  statute  to  which  this  is  an  amendment,  shall  be 
stolen,  lost  or  destroyed  before  a  judgment  shall  have  been  rendered  thereon,  a  new 
indictment  may  be  found  for  the  same  offence,  at  any  time  within  one  year  after  the 
theft,  loss  or  destruction  of  the  original  indictment ;"  held^  upon  a  motion  to  quash, 
on  the  foregoing  facts,  that  the  third  indictment  could  not  be  sustained.  The  State 
V.  Hazard,  171. 

48.  A  judgment  convicting  the  accused  of  murder  in  the  second  degree,  upon  a 
common  law  indictment  for  murder,  was  sustained  at  the  June  Term  in  the  case  of 
Kee/e  v.  77l«  People.     See  p.  160.    The  People  y.  Thompson,  188. 

49.  The  rule  is  founded  on  the  general  principle,  that  the  indictment  must  contain 
the  statement  of  those  facts  which  constitute  an  offence  under  the  statute.  A  prima 
facie  case  must  be  stated,  and  matter  of  excuse  must  be  shown  by  the  defendant. 
**  The  question  is  whether  the  exception  is  so  incorporated  with  and  becomes  a  part 
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of  the  enactment  as  to  constitute  a  part  of  the  definition  or  description  of  the 
offence."    It  is  the  nature  of  the  exception  and  not  its  location  which  is  important. 

In  the  case  of  8taU  v.  Adams,  6  N.  H.  532,  it  is  suggested  that  we  may  ask  whether 
all  that  is  alleged  in  the  indictment  may  be  true,  and  yet  the  defendant  not  be  guilty. 
The  answer  to  this  question  will  decide  what  ought  to  be  all^^  in  order  to  consti- 
tute the  statute  offence.     The  State  y.  ^Donnell,  2S8. 

60.  NoTS.  —  The  Code  of  Criminal  Procedure  has  abolished,  in  criminal  actions,  all 
forms  of  pleading  heretofore  existing,  and  substituted  therefor  such  as  are  prescribed 
by  that  Code.  We  find  in  the  following  section  a  declaration  of  what  the  indictment 
«hall  contain : 

"  §  275.  The  indictment  must  contain ; 

1.  The  title  of  the  action,  specifying  the  name  of  the  court  to  which  the  indict- 
ment is  presented,  and  the  names  of  the  parties ; 

2.  A  plain  and  concise  statement  of  the  act  constituting  the  crime,  without  un- 
necessary repetition."  Jd. 

51.  See  Fhelpa  v.  7%e  People,  1%  N.  Y.,  849.  Id. 

52.  See  Note  at  page  245.    Ed.  /d. 

58.  The  defendant  was  arraigned  in  the  Circuit  Court  for  the  District  of  California 
on  an  indictment  for  passing  counterfeit  treasury  notes,  under  the  sixth  section  of 
the  act  of  February  25th,  1862. 

That  section  is  as  follows :  "  That  if  any  person  or  persons  shall  &lsely  make, 
forge,  counterfeit,  or  alter,  or  cause  or  procure  to  be  falsely  made,  forged,  counterfeited, 
or  altered,  or  shall  willingly  aid  or  assist  in  falsely  making,  forging,  counterfeiting, 
or  altering  any  note,  bond,  coupon,  or  other  security  issued  under  the  authority  of 
this  act,  or  heretofore  issued  under  acts  to  authorize  the  issue  of  treasury  notes  or 
bonds ;  or  shall  pass,  utter,  publish,  or  sell,  or  attempt  to  pass,  utter,  publish,  or  sell, 
or  bring  into  the  United  State  from  any  foreign  place,  with  intent  to  pass,  utter,  pub- 
lish or  sell,  or  shall  have  or  keep  in  possession,  or  conceal  with  intent  to  utter,  pub- 
lish or  sell,  any  such  fahe,  forged,  coufiterfeited,  or  altered  note,  bond,  coupon,  or  other 
security,  with  intent  to  defraud  any  body  corporate  or  politic,  or  any  other  person 
or  persons  whatsoever,  every  person  so  offending  shall  be  deemed  guilty  of  felony, 
and  shall,  on  conviction  thereof,  be  punished  by  fine  not  exceeding  |5,000,  and  by 
imprisonment  and  confinement  to  hard  labor  not  exceeding  fifteen  years,  according 
to  the  aggravation  of  the  offence."     United  States  v.  Howell,  259. 

64.  There  were  but  two  counts  in  the  indictment.  The  first  charged,  that  the  de- 
fendant *'  feloniously  did  pass,  utter,  publish,  and  sell,  a  certain  false,  forged,  and 
counterfeited  United  States  note,  ptirporting  to  be  a  United  States  note  issued  under 
the  authority  of  ^  said  act,  with  intent  to  defraud,  Ac,  well  knowing  the  same  to  be 
false,  forged,  and  counterfeited. 

The  second  charged,  that  the  defendant  "  feloniously  did  pass,  utter,  publish,  and 
sell,  a  certain  false,  forged,  and  counterfeited  treasury  note,  issued  under  the  au- 
thority of"  said  act,  with  intent  to  defraud,  Ac,  well  knowing  the  same  to  be  falae^ 
forged,  and  counterfeited. 

There  was  a  demurrer  to  the  indictment,  and  argument.  /dL 
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55.  The  judges  were  opposed  in  opinions,  and  their  disagreement  upon  Uie  follow- 
ing questions  was  certified  to  this  court : 

"  1.  Whether  the  second  count  in  the  indictment,  in  manner  and  form  as  therein 
stated,  is  in  itself  repugnant. 

"  2.  Whether  the  sixth  section  of  the  act  is  repugnant ;  and  whether  any  person 
could,  under  the  said  act,  be  legally  convicted  of,  and  punished  for,  any  offence  what- 
ever other  than  that  of  altering,  and  causing  and  procuring  to  be  altered,  willingly 
aiding  in  altering  a  note,  bond,  coupon,  or  other  security  issued  under  authority  of 
said  act 

"  8.  Whether  the  fourth  paragraph  or  clause  of  the  sixth  section  of  the  act,  which 
is  in  the  words  following : 

'  Or  shall  pass,  utter,  publish,  or  sell,  or  attempt  to  pass,  utter,  publish,  or  sell,  or 
bring  into  the  United  States  from  any  foreign  place,  with  intent  to  pass,  utter, 
publish,  or  sell,  or  shall  have  or  keep  in  possession,  or  conceal,  with  intent  to  utter, 
publish  or  sell,  any  such  false,  forged,  counterfeited  or  altered  note,  bond,  coupon, 
or  other  security,  with  intent  to  defraud,'  Ac,  is  repugnant 

"  4.  Whether  the  defendant  could,  under  the  said  fourth  paragraph  or  clause,  be 
legally  convicted  of,  and  punished  for,  uttering  or  passing  a  forged  or  counterfeit 
note  purporting  to  be  a  United  States  or  treasury  note  issued  under  authority  of 
said  act 

"  5.  Whether  he  could,  under  the  said  fourth  paragraph  or  clause,  be  legally  con- 
victed of,  and  punished  for,  any  offence  whatever,  other  than  '  passing,  uttering,  pub- 
lishing, or  selling,'  Ac,  an  '  altered  note,  bond,  coupon  or  other  security,' "  Ac. 

The  first  and  third  questions,  and  the  first  branch  of  the  second,  were  answered 
In  the  negative. 

The  fourth  and  fifth  questions,  and  the  second  branch  of  the  second,  were  answered 
in  the  affirmative.  Id. 


56.  The  indictment  in  this  case  alleged,  that  the  defendant,  intending  to  cheat  and 
defraud  one  Joseph  A.  Harwood,  made  to  him  certain  false  representations  respect- 
ing a  bay  colored  horse,  which  Harwood  believed ;  '*  and  being  deceived  thereby, 
was  induced  by  reason  of  the  false  pretences  and  representations  so  made  as  aforesaid 
to  purchase  and  receive  of  said  Lannan  the  said  bay  colored  horse,  and  then  and 
there  gave  and  delivered  into  the  hands  of  the  said  Lannan  in  payment  therefor  the 
property,  moneys,  goods  and  chattels  of  the  said  Harwood  of  the  amount  and  value 
of  two  hundred  and  fifty  dollars,"  which  property  was  described ;  that  the  defendant 
received  the  same,  with  fraudulent  intent ;  and  that  the  representations  were  false. 
The  verdict  was  guilty,  and  the  defendant  moved  in  arrest  of  judgment,  on  the 
ground  that  the  indictment  contained  no  allegation  of  any  bargain  for  or  delivery  of 
the  horse,  concerning  which  the  false  representations  were  made.  The  motion  was 
overruled. 

ffeld,  error.  Whatever  is  necessary  to  be  set  forth  in  an  indictment  must  be  dis- 
tinctly averred,  by  a  proper  affirmative  allegation,  and  not  by  way  of  inference  or 
argument  merely.  This  is  an  elementary  rule  in  criminal  pleading.  CommontoeaUh 
▼.  Lannan,  274 

67.  In  this  indictment  there  is  no  direct  averment  that  the  prosecutor  bought  the 
horse ;  it  is  only  stated  that  by  means  of  the  false  pretences  set  forih,  he  "  was  in- 
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duced  ^  to  purchase  him,  and  it  is  not  averred  that  he  made  payment  and  delivery 
by  reason  of  the  false  pretences  alleged.  Id, 

68.  The  indictment  charged  the  defendant  with  keeping  and  maintaining  a  certain 
tenement,  by  him  used  "  for  the  illegal  sale  and  illegal  keefting  for  sale  of  intoxi- 
cating liquors.**  But  "  the  keeping  the  place  for  the  purpose  of  making  illegal  sales 
of  intoxicating  liquors  "  does  not  sustain  the  charge  of  keeping  a  tenement  used  by 
him  for  "  the  illegal  keeping  for  sale  of  intoxicating  liquors."  Under  this  indictment, 
the  evidence  roust  be  sufficient  to  establish  the  illegal  keeping  for  sale  of  such  liquors, 
and  not  a  mere  plspe  for  the  purpose  of  making  sales.     Commonwealth  v.  WcUh,  284. 

69.  Only  one  offence  is  set  forth  in  the  complaint,  to  wit,  that  of  being  an  unau- 
thorized common  seller  of  intoxicating  liquors  on  a  certain  day,  and  from  that  day 
to  another  certain  day. 

It  is  argued  for  the  defendant  that  two  offences  are  charged  in  the  complaint ;  the 
first  on  the  1st  of  February,  and  the  second  on  other  days  "  from  said  day  to  the 
making  of  this  complaint ;''  because  the  word  "and**  is  not  inserted  before  the  word 
"  from."  But  we  are  of  opinion  that  the  mere  clerical  error  of  omitting  the  connec- 
tive particle  is  unimportant  and  that  the  charge  in  the  complaint  is  not  thereby  in 
any  way  affected.  We  cannot  doubt  that  the  complaint  charges  a  continuous  selling- 
of  liquors  from  the  first  day  of  February,  1860,  to  the  seventeenth  day  of  the  follow- 
ing July,  and  no  other  offence.  The  sense  being  clear,  an  objection  like  that  now  taken 
ought  not  to  prevail  1  Chit.  Crim.  Law,  172,  178.  2  Gabbetfs  Crim.  Law,  200. 
Commonwealth  v.  Johns,  6  Gray,  274.     Commonwealth  v.  BtUler,  299. 


60.  The  defendant  was  indicted,  October,  1864,  for  embezzlement  of  funds  held  by 
him  as  paymaster  in  the  army  of  the  United  States. 

The  indictment  was  filed  on  the  first  day  of  November,  1664.  The  first  five  counts 
in  the  indictment,  charged  acts  of  embezzlement,  on  the  first  day  of  May,  the  sixth 
day  of  July,  the  fifteenth  day  of  October,  the  twelfth  day  of  September,  and  the 
twentieth  day  of  September,  in  the  year  1862. 

The  charges  in  the  indictment  were  based  upon  the  violation  of  the  following 
statutes. 

The  sixteenth  section  of  the  act  of  August  sixth,  1846,  enacts : 

"  That  all  officers  and  other  persons  charged  *  *  *  with  the  safe-keeping,  transfer, 
and  disbursement  of  the  public  moneys  *  *  *  are  hereby  reqi^red  to  keep  an  accu- 
rate entry  of  each  sum  received,  and  of  each  payment  or  transfer ;  and  that  if  any 
one  of  said  officers  *  ♦  *  shall  convert  to  his  own  use  ♦  *  *  any  portion  of  the 
public  moneys  intrusted  to  him  for  safe-keeping,  disbursement,  or  transfer,  *  *  * 
ever}^  such  act  shall  be  deemed  an  embezzlement  of  so  much  of  the  said  moneys  as 
shall  be  thus  ♦  ♦  ♦  converted,  »  ♦  •  which  is  hereby  declared  a  felony ;  *  ♦  *  and 
any  officer  or  agent  of  the  United  States  convicted  thereof  shall  be  sentenced  to 
imprisonment  for  a  term  of  not  less  than  six  months,  nor  more  than  ten  years,  and 
to  a  fine  equal  to  the  amount  of  the  money  embezzled."    (9  Statutes  at  Large,  63.) 

The  thirty-second  section  of  an  act  of  April  80th,  1790,  (1  Statutes  at  Large,  119), 
entitled  "  An  Act  for  the  punishment  of  certain  crimes  against  the  United  States," 
enacts: 

"  No  person  shall  be  proweuted,  tried,  or  punished,  for  any  offence  not  capital,  un- 
less the  indictment  or  information  for  the  same  shall  be  found  or  Institated  within 
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tufo  yearn  from  the  time  of  committing  the  offence,  <&c.     Provided  that  nothing  herein 
contained  shall  extend  to  any  person  or  persons  fleeing  from  justice.'* 

The  third  section  of  an  act  of  1804  (2  Statutes  at  Large,  290),  entitled  "  An  Act  in 
addition  to  the  act  entitled  '  An  Act  for  the  punishment  of  certain  crimes  against  the 
United  States,'  further  enacts : 

"  Any  person  or  persons  guilty  of  any  crime  arising  under  the  revevjue  latot  of  the 
United  States  *  *  *  may  be  prosecuted,  tried,  and  punished,  provided  the  indict- 
ment *  *  *  be  found  at  any  lime  within  Jive  years  after  commiUing  the  offence,  any 
law  or  provision  to  the  contrary  notwithstanding.** 

The  defendant  demurred  to  the  five  enumerated  counts  in  the  indictment,  because 
it  appeared  upon  the  face  of  them,  severally,  that  the  crime  charged  was  committed 
more  than  two  years  before  the  finding  and  filing  of  the  indictment,  and  that  the 
prosecution  therefor  was,  before  the  finding  and  filing  of  the  indictment,  barred  by 
the  statute  in  such  cases  made  and  provided.     United  SteUea  v.  Cook,  808. 

61.  The  judges  of  the  Circuit  Court  for  the  Southern  District  of  Ohio  were  opposed 
in  opinion  and  certified  their  division  upon  three  questions  for  answers  by  this 
Court : 

first  Whether  it  was  competent  for  the  defendant  to  take  exception,  by  demurrer, 
to  the  sufiiciency  of  the  first  five  counts  of  the  indictment  for  the  causes  assigned  ? 

Second.  Whether  the  said  five  counts,  or  either  of  them,  allege  or  charge,  upon 
their  face,  any  crime  or  offence  against  the  defendant  for  which  he  is  liable  in  law  to 
be  put  upon  trial,  convicted,  and  punished  ? 

Third.  Whether  the  thirty-second  section  of  the  act  of  1790,  sometimes  called  the 
Crimes  Act»  applied  to  the  case,  and  limited  the  time  within  which  an  indictment 
must  be  found  for  such  an  offence,  or  whether  in  regard  to  the  period  of  limitation, 
within  which  an  indictment  was  to  be  found,  the  case  was  governed  by  the  act  of 
1804,  or  any  other  act  limiting  the  prosecution  of  offences  charged  in  the  said  five 
counts? 

In  answer  to  the  foregoing  questions,  the  Court  held,  and  certified  the  same  to  the 
Circuit  Court,  as  follows : 

First.  That  it  is  not  competent  for  the  defendant  to  take  exception  by  demurrer 
to  the  first  five  counts  of  the  indictment,  for  the  cause  assigned. 

Second.  That  the  said  five  counts,  and  each  of  them,  do  allege  and  charge  upon 
their  face  a  crime  or  offence  against  the  defendant^  for  which  he  is  liable  in  law  to 
be  put  upon  trial,  convicted,  and  punished. 

Third.  That  the  thirty-second  section  of  the  Crimes  Act  enacts  the  only  statute  of 
limitation,  applicable  to  the  offence  charged  against  the  defendant,  but  that  he  can- 
not avail  himself  of  it  under  the  demurrer  filed  to  the  indictment.  Id, 

62.  It  is  a  rule  that  time  and  place,  when  and  where  the  crime  was  committed, 
must  be  stated  with  certainty  in  the  indictment,  but  it  is  not  necessary  to  prove 
them  on  the  trial  as  stated,  unless  they  are  necessary  ingredients  in  the  offence. 
(Arch.  Cr.  PI,  40,  41.) 

In  this  case  it  was  not  material  whether  the  crime  was  committed  on  the  28th  or 
16th  December,  nor  was  the  amount  of  the  account  as  allowed  materiaL  In  short, 
the  evidence  of  the  defendant's  act  on  the  16th  December,  proved  every  material 
averment  in  the  two  first  counts. 
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Again,  there  was  a  third  count,  chai^ng  the  like  corruption  in  voting  on  the  16th 
December,  in  favor  of  an  account  presented  by  John  McNamara,  for  spirituous 
liquors  furnished  to  the  supervisors.  The  verdict  is,  guilty  of  the  offence  charged  in 
the  indictment.  This  is  a  general  verdict  of  guilty.  The  rule  is,  that  where  one 
count  in  the  indictment  is  good,  and  the  verdict  is  guilty,  the  conviction  is  to  stand. 
(See  OutHther  v.  The  People,  24  N.  Y.  Rep.,  100.)     The  People  v.  Sfockin^(/,  328. 

68.  It  is  material,  in  an  indictment  for  arson,  that  the  ownership  of  the  house 
should  be  correctly  stated,  so  as  to  show  it  to  be  the  house  of  another,  and  an  indict- 
ment omitting  to  state  whose  house  it  was  is  not  sufficient.  (1  Russ.  on  Crimes, 
664.)  The  allegation  as  to  the  ownership  of  the  property  cannot  be  rejected  as  sur- 
plusage. Many  of  the  reported  cases  have  turned  upon  very  nice  questions  as  to 
the  ownership  of  the  property  the  subject  of  crime,  but  all  agree,  that  the  name  of 
the  owner  must  be  carefully  stated.  The  name  of  the  person  whose  property  has 
been  injured  is  matter  of  description,  and  must  be  proved  as  laid.  (Roscoe^s  Cr. 
Ev.,  95;  ib.,  388.) 

No  allegation  which  Is  descriptive  of  the  identity  of  that  which  is  essential  to  the 
charge  in  the  indictment  can  be  rejected,  and  the  name  of  the  person  in  whom  the 
property  which  is  the  subject  of  the  charge  is  laid,  or  on  whom  the  offence  is  stated 
to  have  been  committed,  must  be  proved  according  to  the  indictment.  (2  Russ.  on 
Crimes,  788,  789.) 

The  averment  of  ownership  is  connected  with  the  charge  and  must  be  proved,  and 
as  a  general  rule  the  name  of  the  party  whose  existence  is  essential  to  the  charge 
must  be  proved  in  conformity  to  the  indictment,  and  a  misnomer  is  usually  fatal. 
(2  Russ.  on  Crimes,  796;  1  id.,  867;  2  Stark.  Ev.,  66,  part  4.)  McOary  t. 
The  People,  886. 

64.  The  point  now  taken  is,  that  there  is  a  fatal  variance  between  the  verdict  of 
the  jury  and  the  indictment.  The  verdict  was  "  guilty  as  charged  in  the  first  count 
of  the  indictment,  of  granid  larceny  in  stealing  from  the  person,"  and  the  claim  is 
that  the  count  is  not  good  for  simple  larceny  —  that  as  a  charge  of  stealing  from  the 
person  of  another,  it  is  insufficient  in  not  alleging  that  the  larceny  was  in  the  night 
time.     There  is  no  substance  in  the  point. 

Grand  larceny  is  defined  in  the  Revised  Statute  to  be  "  the  felonious  taking  and 
carrying  away  the  personal  property  of  another  of  the  value  of  more  than  twenty- 
five  dollars,'*  and  the  punishment  prescribed  is  imprisonment  for  a  term  not  exceed- 
ing five  years.  (2  R.  S.,  679,  §  63.)  A  succeeding  section  provides  that  **  if  such 
larceny  be  committed  by  stealing  in  the  night  time  from  the  person  of  another,  the 
offender  may  be  punished  by  imprisonment  in  a  State  prison  not  exceeding  ten 
years."  (§  66.)  This  is  simply  a  provision  for  increasing  the  punishment  where  the 
offence  of  grand  larceny  has  been  committed  under  the  aggravating  circumstances 
specified.  In  1862  a  statute  was  passed,  one  of  the  sections  of  which  is  as  follows: 
"  Whenever  any  larceny  sliall  be  committed  by  stealing,  taking  and  carrying  away 
from  the  person  of  another,  the  offender  may  be  punished  as  for  grand  larceny, 
although  the  value  of  the  property  taken  shall  be  less  than  twenty-five  dollars." 
(Laws  of  1862,  chap.  874,  §  2.)  The  statutes  thus  made  it  grand  larceny  to  steal 
from  the  person,  though  less  than  twenty-five  dollars  in  value  be  stolen ;  and  this, 
without  regard  to  the  circumstance  whether  the  larceny  be  committed  in  the  day  or 
night  time.  The  indictment,  in  this  case,  charged  the  stealing  of  bank  notes  of  the 
value  of  thirty  dollars,  from  the  person  of  Main,  and  was  not  defective  in  omitting 
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to  aver  that  the  property  was  stolen  in  the  night  time.  The  count  was  good  under 
the  statutes  of  1862,  and  there  was  no  fatal  variance  between  it  and  the  verdict 
of  thfe  jury.     FaUon  v.  7%«  People,  414. 

65.  The  main  question  in  the  case  is  whether  the  court  erred  in  refusing  to  strike 
out  the  second  count  in  the  indictment,  and,  if  such  refusal  was  erroneous,  whether 
the  verdict  can  be  sustained  notwithstanding  such  refusal. 

The  objection  to  the  second  count  U  that  there  is  no  time  or  place  averred  at 
which  the  offence  is  charged  to  have  been  committed,  so  as  to  show  that  it  was 
within  the  jurisdiction  of  the  court.  This  count  charges  that  at  a  certain  time  and 
place  the  said  Elizabeth  Dixon  was  pregnant,  and  that  the  defendant,  with  intent  to 
cause  and  produce  her  miscarriage,  did  advise  and  procure  her,  then  and  there,  to 
take,  Ac.  The  objection  to  this  count  is  that  the  words  "then  and  there"  should 
have  been  inserted  prior  to  the  allegation  of  advice  and  procurement,  andnot  as  to 
the  taking  and  use  of  the  medicines.  The  ordinary  interpretation  of  this  count 
would  be  that  the  advice  was  given  at  the  time  when  Elizabeth  was  averred  to  be 
there,  and  when  it  was  averred  that  she  was  to  take  the  medicine  advised  and  pro- 
cured to  be  taken.  It  was  all  in  the  same  tense,  and  related  to  the  same  moment  of 
time.  The  charge  was  that  she  was  then  pregnant ;  that  the  prisoner  advised  and 
procured  her  then  and  there  (that  is,  at  the  time  before  mentioned,  viz.,  when  she 
was  there  pregnant),  to  take  the  medicines.  All  the  acts  charged  relate  to  the  same 
time,  and  the  application  of  the  rule  that  certainty  to  a  common  intent  is  sufficient, 
would  be  enough  to  sustain  this  count.     Crichton  v.  7^he  Penple,  454. 

66.  The  principal  point  urged  by  the  counsel  for  the  plaintiff  in  error,  wi|p  that 
the  indictment  does  not  set  forth  any  otfence  within  the  statute.  It  sets  out,  in  sub- 
stance, that  the  plaintiff  in  error,  with  intent  .feloniously  to  cheat  and  defraud  one 
Emil  Stork,  did  knowingly,  etc.,  represent  to  him  that  a  certain  instrument  in  writ- 
ing for  the  payment  of  money,  commonly  called  a  bank  check,  which  he  then  and 
there  delivered  to  him,  purporting  to  have  been  drawn  by  one  Pr.  Smith,  upon  the 
Ocean  Bank  of  the  city  of  New  York,  dated,  etc.,  for  the  sum  of  $140,  was  a  good 
and  genuine  check,  and  that  he,  plaintiff  in  error,  had  money  on  deposit  in  said  bank, 
and  said  check  would  be  paid  on  presentation. 

The  only  question  upon  the  indictment  is,  as  to  the  sufficiency  of  these  representa- 
tions to  bring  the  case  within  the  statute. 

They  are  clearly  so.     SmUh  v.  Tke  People,  461. 

67.  The  counsel  for  the  prisoner  claims  that  there  was  a  variance  between  the  in- 
dictment and  the  proof,  in  that  the  forged  check  produced  at  the  trial  bore  the  in- 
dorsement of  the  payees,  while  the  indictment  set  forth  the  check  only,  without  the 
indorsement  There  was  no  averment  or  proof  that  the  indorsement  was  forged. 
The  charge  was  of  forgpng  the  check  and  uttering  it  as  true.  The  check  was  a  com- 
plete instrument  without  the  Indorsement.  The  indorsement  did  not  form  part  of 
the  check,  but  was  a  distinct  contract.  It  constitutes  no  variance,  though  not  set 
forth  in  the  indictment  {He»  v.  State  of  Ohio,  5  Ohio  R.,  9 ;  Com.  v.  Ward,  2 
Mass.,  897 ;  2  Russell  on  Crimes,  460.)  The  internal  revenue  stamp  clearly  formed 
no  part  of  the  instrument,  and  the  omission  to  describe  it  constituted  no  variance. 
(People  V.  Frafiklin,  8  John.  Cases,  299.)     AfUler  v.  The  People,  586. 

68.  An  essential  ingredient  of  the  aggravated  offSence  charged  upon  the  accused 
was  that  the  alleged  felony  was  committed  after  a  former  conviction  of  an  offence 
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punishable  by  imprisonment  in  a  State  prison,  and  a  discharge  "  either  upon  bein^ 
pardoned,  or  upon  the  expiration  of  his  sentence/'  upon  such  conviction.  (2  R.  S., 
699,  §  8.) 

The  discharge  in  one  of  the  ways  mentioned  in  the  statute  is  a  fact  as  material 
and  as  necessary  to  be  alleged  as  was  the  prior  conviction.  Both  enter  into  and 
make  a  part  of  the  offence  of  which  the  accused  was  convicted.  The  indictment 
would  have  been  defective,  and  no  conviction  could  have  been  had  for  an  offence  sub- 
jecting the  prisoner  to  the  increased  punishment  imposed  by  statute  upon  those  con- 
victed of  a  felony  after  a  prior  conviction  and  a  discharge,  without  an  averment  not 
only  of  a  conviction  but  of  a  discharge,  either  upon  pardon  or  the  expiration  of  the 
sentence.     {Stevetu  v.  People ^  1  Hill,  261.) 

It  is  elementary  that  an  indictment  upon  a  statute  must  state  all  the  facts  and 
circumstances  which  constitute  the  statutory  offence,  so  as  to  bring  the  accused  per- 
fectly within  the  provisions  of  the  statute.  (People  v.  Allen,  5  Denio,  76 ;  Whar- 
ton's Am.  Cr.  Law.  g        .)     Wood  v.  The  People,  604. 


INSANITY. 

1.  "  Every  man  is  presumed  to  be  sane,  and  to  possess  a  sufficient  degree  of 
son  to  be  responsible  for  his  acts.  Where  the  question  of  insanity  is  presented  upon 
the  evidence,  the  prisoner  is  entitled  to  the  benefit  of  any  doubt  which  may  arise 
upon  the  question  ;  that  is,  the  jury  must  be  satisfied,  beyond  all  reasonable  doubt^ 
that  he  was  sane  when  he  committed  the  act ;  but  if  the  jury  are  satisfied,  beyond 
the  reasonable  doubt,  that  the  prisoner  knew  that  the  nature  and  quality  of  the  act 
he  was  doing  was  wrong,  the  law  holds  him  responsible.  I  have  been  requested  to 
charge  you  that,  if  the  prisoner  committed  the  act  in  a  moment  of  frenzy  he  cannot 
be  convicted  of  murder  in  the  first  degree.  I  not  only  charge  that  proposition,  but 
if  his  mind  was  in  that  condition  he  cannot  be  convicted  of  any  offence^  The  true 
test  of  responsibility  for  acts  committed  is  commonly  known  as  the  test  of  right  and 
wrong.  If  the  jury  are  satisfied  that  the  prisoner  knew  the  difference  between  right 
and  wrong,  in  regard  to  the  particular  act  in  question,  then  the  law  holds  him  re- 
sponsible for  his  act  If  they  are  not  so  satisfied,  of  course,  it  would  be  their  duty 
to  acquit  him  absolutely."  This,  I  think,  gave  the  prisoner  the  full  benefit  of  the 
law,  as  embraced  in  his  special  request,  as  intended  to  have  been  made.  Wagner  y. 
The  People,  466. 

2.  The  prisoner  was  indicted  for  murder,  in  killing  his  wife.  Defence,  insanity. 
He  was  convicted  of  murder  in  the  second  degree.  The  charge  of  the  judge,  to  which 
an  exception  was  taken,  was  as  follows :  **  To  establish  a  defence  on  the  ground  of 
insanity,  it  must  be  clearly  proven  that,  at  the  time  of  committing  the  act,  the 
party  accused  was  laboring  under  such  a  defect  of  reason  fvom  disease  of  the  mind 
as-  not  to  know  the  nature  and  quality  of  the  act  he  was  doing ;  and,  if  he  did  know 
it,  that  he  did  not  know  he  was  doing  wrong. 

Heldt  That,  it  is  the  settled  law  of  this  State,  that  the  test  of  responsibility  for 
criminal  acts,  where  unsoundness  of  mind  is  interposed  as  a  defence,  is  the  capacity 
of  the  defendant  to  distinguish  between  right  and  wrong,  at  the  time  of  and  with  re- 
spect to  the  act  which  is  the  subject  of  the  inquiry. 

Hdd,  That,  in  his  charge,  the  judge  intended  merely  to  inatrnct  the  jury  as  to 
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the  character  and  extent  of  mental  unsoundness  which,  if  proved,  would  shield 
from  criminal  responsibUity ;  it  must  have  been  so  miderstood  by  the  jury  and  in 
this  aspect  was  not  exceptionable.    JP^nagan  v.  77u  People,  628. 


JEOPARDY. 

1.  On  a  criminal  complaint  for  assault  and  battery  a  trial  was  had,  and  a  verdict 
of  not  guilty  was  rendered.     7^  SteUe  v.  Lee,  225. 

2.  At  the  trial  the  jury  returned  their  verdict  under  instructions  from  the  court, 
which  the  complainant  has  excepted  to  as  erroneous.  Hdd,  that  the  constitution  of 
the  State  of  Rhode  Island  provides  that "  no  person  shall,  after  acquittal,  be  tried  for 
the  same  offence,**  and  the  common  law  rule  was  that  "  no  person  shall  be  subject 
for  the  same  offence  to  be  twice  put  in  jeopardy  of  life  and  limb,'*  and  this  rule  was 
incorporated  into  the  constitution  of  the  United  States,  and  therefore  a  new  trial  can- 
not be  granted.  Jd. 

S.  The  prevailing  current  of  decisions,  in  this  country,  is  to  the  effect  that  no  per- 
son who  has  once  been  fairly  acquitted  by  a  jury  on  a  proceeding  purely  criminal, 
<can  again  be  put  upon  trial  without  his  own  consent  Id, 

4.  NoTB. —  The  Constitution  of  the  State  of  New  York  provides,  in  Article  1,  sec- 
tion 6,  that  "  No  person  shall  be  subject  to  be  twice  put  in  jeopardy  for  the  same 
offence.**  In  the  Code  of  Criminal  Procedure  the  Legislature  has  enacted  the  following 
rule  of  law: 

'*  §  9.  No  person  can  be  subjected  to  a  second  prosecution  for  a  crime  for  which 
he  has  once  been  prosecuted,  and  duly  convicted  or  acquitted."    Ed.  Id, 


JURORS. 

1.  While  this  cause  was  on  trial,  one  of  the  jurors  drawn  for  the  term,  who 
not  in  the  case,  said  to  one  of  the  jurymen  drawn  and  sworn,  at  night,  in  a  room 
which  they  occupied  together,  no  one  else  being  present,  "  that  he  guessed  the  pris- 
oner was  a  hard  case,  and  that  he  had  heard  that  when  he  was  in  the  book  business  at 
the  south,  on  a  person  refusing  to  take  a  book  that  he  had  subscribed  for,  the  prisoner 
drew  two  pistols  and  threatened  to  blow  his  brains  out  if  he  did  not  take  it.**  The 
communication  was  made  without  any  corrupt  motive,  and  the  juror  to  whom  the 
communication  was  made,  testified  that  he  paid  but  little  attention  to  it,  and  that  it 
had  no  effect  upon  his  mind. 

Held,  That  a  verdict  rendered  against  the  prisoner  ought  to  be  set  aside.  State  v. 
Andrews,  16. 

2.  In  such  a  case,  to  allow  one  of  the  jurors  of  the  panel  to  listen  to,  if  not  parti- 
cipate in,  a  conversation  addressed  to  him  by  a  brother  juror,  not  of  the  panel,  in 
which  it  was  stated  that  the  prisoner  on  trial  was  a  hard  case,  and,  as  the  speaker 
had  heard,  had  attempted  the  commission  of  a  like  and  more  barbarous  offence  at  the 
south,  stating  the  particular  circumstance,  without  checking  such  freedom  or  silenc- 
ing the  speaker  by  reminding  him  that  he  was  addressing  a  juror,  cannot  possibly 
receive  the  sanction  and  approval  of  this  court-,  unless  we  are  prepared  to  remove 
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every  restraint  upon  jarors  and  allow  them  to  be  addressed  as  freely  out  of  court 
as  in.  Id, 

8.  The  affidavit  of  the  juror,  that  he  did  not  act  from  an  improper  motive,  is  of  no- 
importance,  for  that  is  not  the  difficulty  on  which  the  motion  in  arrest  is  founded ; 
nor  that  his  mind  was  not  essentially  affected  by  what  was  told  him.  This  he  can- 
not certainly  know ;  he  may  think  it  is  so,  and  after  all  his  mind  be  insensibly 
affected.  And  so  unsatisfactory  is  such  a  denial  that  some  courts  will  not  receive 
the  juror's  affidavit  at  all,  for  they  say  he  cannot  know  with  certainty  that  bis  view 
of  the  case  has  not  been  affected  This  is  the  law  in  New  Hampshire.  I  have  no 
doubt  this  juror's  mind  was  essentially  affected.  The  information  given  was  direct, 
important  in  its  character,  and  from  a  source  which  he  must  have  regarded  as  trust- 
worthy. We  can  see  clearly  that  his  mind  might  have  been  affected,  and  this  i» 
enough  of  itself  to  satisfy  the  rule ;  but  I  think  it  must  in  fact  have  been  affected  and 
greatly  prejudiced.  Id,. 

4.  The  relationship  of  the  juror  Thomas  to  the  defendant,  cannot  be  relied  oil 
Though  it  might  be  a  proper  matter  to  be  addressed  to  the  discretion  of  the  court  if 
brought  to  its  notice  in  season,  it  is  not  to  be  r^arded  as  a  positive  disqualification 
of  the  juror,  and  is  not  a  sufficient  reason  for  setting  aside  the  verdict.  Id. 

6.  Thomas,  one  of  the  panel  who  rendered  the  verdict,  was  related  to  defendant,. 
Thomas'  father  being  prisoner's  first  cousin.  The  relationship  was  unknown  until 
during  the  summing  up  of  counsel,  when  one  Arnold  remarked  to  Thomas  that  it 
seemed  strange  that  he  should  have  been  allowed  to  sit  in  the  case,  as  he  was  a  rela- 
tive of  the  defendant ;  to  which  Thomas  replied,  that  that  would  make  no  differ- 
ence. Id. 

6.  Where  a  juror  was  challenged,  and  he  testified  that  he  was  third  cousin  to  the 
defendant's  wife,  by  marriage,  held^  that  the  challenge  was  rightly  sustained. 
The  People  v.  Thompiton,  188. 

7.  On  challenge  of  Potter,  a  juryman,  it  appeared,  from  his  testimony,  that  he  had 
read  an  account  of  the  transaction  in  the  newspaper,  and  derived  some  impression 
therefrom,  but  had  no  fixed  opinion  ;  held,  that  he  was  a  competent  juror.  Id. 

• 

8.  The  general  and  particular  causes  of  challenge  are  stated  in  the  Code  of  Grim, 
inal  Procedure.     See  foot  note  of  this  case.     Ed.  Id. 

9.  The  statute  allowing  peremptory  challenges  gave  the  right  to  challenge  one 
juror  out  of  every  six,  to  "  either  party" — held,  however  numerous  the  defendants 
may  be,  they  are  together  but  one  party  and  entitled  to  challenge,  peremptorily,  but 
one  in  six  of  the  jurors  called,  and  no  more.  It  was  so  in  regard  to  peremptory 
challenges  at  common  law.  The  right  was  not  given  to  each  person,  but  to  the 
parties  defendant  capitally  charged,  and  if  more  than  one  person,  they  were  to  join 
in  the  challenges.     TJie  State  v.  Sutton  et  al.,  202. 

10.  McDowell,  one  of  the  jurors  called  stated,  that  he  had  not  formed  an  opinion 
as  to  the  guilt  or  innocence  of  the  prisoner,  but  had  formeil  an  opinion  as  to  his  gen- 
eral character  and  that  opinion  was  that  such  general  character  was  bad ;  whereupon 
the  counsel  for  the  prisoner  asked  the  court  to  charge  the  triers  as  matter  of  law. 
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tliat  the  witDesa  having  stated  that  he  had  formed  a  bad  opinion  of  the  prisoner'a 
general  character,  he  was  incompetent  as  a  juror. 

The  court  refused,  and  the  counsel  for  the  prisoner  excepted. 

HMy  that  it  is  well  settled  when  a  juror  has  formed  and  expressed  an  opinion  as 
to  the  guilt  or  innocence  of  the  accused,  he  is  in  law  incompetent,  but,  we  think  that 
the  mere  statement  of  a  juror  that  he  has  formed  an  opinion  that  the  general  charac- 
ter of  the  prisoner  is  bad,  will  not  sustain  a  challenge  for  principal  cause,  and  that 
such  an  opinion,  especially  where  the  grounds  of  it  or  its  strength  or  general  char> 
acter  are  not  disclosed,  does  not,  per  ne,  disqualify  him.     7%e  People  y.  Allen,     268. 

1 1.  ffeldf  that  the  mere  defective  working  of  the  statute  machinery  by  the  drawing 
and  summoning  officers,  in  the  absence  of  any  suggestion  of  fraud  or  misconduct 
prejudicing  litigants,  or  any  misconduct,  save  a  neglect  or  omission  to  strictly  ob- 
serve the  prescribed  regulations,  is  not  ground  of  challenge  to  the  array  of  jurors.. 
Frieri/  v.  7^  People,  897. 

12.  Held,  that  where  jurors  are  challenged  for  cause,  and  such  challenges  are  over- 
ruled and  exceptions  taken,  and  then  those  jurors  are  peremptorily  challenged,  th& 
exceptions  taken  on  the  challenges  for  cause  are  not  open  for  review.  The  peremp- 
tory challenges  blotted  out  all  errors,  if  any,  which  had  previously  occurred  witb 
r^ard  to  them.     Following  l^eeman  v.  7%e  People,  4  Denio,  9.  Jd» 

18.  Note. —  The  Code  of  Civil  Procedure  has  changed  the  manner  of  trying  jury 
challenges ;  now  they  are  tried  and  determined  **  by  the  court  only."  The  section 
reads  as  follows : 

**  §  1180.  An  objection  to  the  qualifications  of  a  juror  is  available  only  upon  a 
challenge.  A  challenge  of  a  juror,  or  a  challenge  to  the  panel  or  array  of  jurors, 
must  be  tried  and  determined  by  the  court  only.  Either  party  may  except  to  the 
determination,  and  it  may  be  reviewed,  upon  a  question  of  fact,  or  a  question  of  law, 
or  both,  as  where  an  issue  of  fact  presented  by  the  pleadings  is  tried  by  the  court ; 
except  that  where  one  or  more  exceptions  are  taken,  to  the  rulings  of  the  court,  made- 
after  the  jury  is  impanelled,  an  exception  to  the  determination  of  a  challenge  must 
be  heard  at  the  same  time ;  and  the  case  must  contain  the  matters  necessary  to  pre- 
sent it,  upon  the  facts,  or  the  law,  or  both." 

The  Code  of  Criminal  Procedure  directs,  in  section  858,  that  the  trial  jury  io 
criminal  courts,  be  formed  as  prescribed  by  the  Code  of  Civil  Procedure. 

The  kind  of  challenges  and  the  practice  relating  thereto,  will  b9  found  in  the  Code 
of  Criminal  Procedure,  sections  869-387  inclusive.     £d.  Id. 

14.  The  prisoner  was  indicted  for  murder,  in  killing  one  Patrick  Fahey.  He  waa 
convicted  of  murder,  in  the  first  d^ree,  at  a  criminal  term  of  the  Superior  Court 
of  the  city  of  Buffalo. 

On  the  trial,  the  regular  panel  of  jurors  having  been  exhausted  and  but  five  compe- 
tent jurors  having  been  obtained,  the  counsel  for  the  prisoner  moved  the  court  to 
order  and  direct  that  talesmen  to  complete  the  jury  be  drawn  from  the  list  of  jurors 
for  the  Superior  Court  of  Buffalo,  returned  by  the  assessors  of  the  city  to  the  clerk 
of  that  court.  The  motion  was  denied,  and  the  court  ordered  the  sheriff  to  summon 
fifty  tales  jurors;  and  from  the  jurors  so  summoned,  the  remaining  seven  jurors  were 
selected  to  try  the  indictment.  To  the  refusal  to  grant  the  motion  and  to  the  order 
made,  the  counsel  for  the  prisoner  excepted. 
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Held,  That  the  order  made  was  in  pursuance  of  the  statute  and  there  was,  conse- 
quently, no  error  in  the  making  of  such  order.     Qaffney  v.  The  People^  ,  626. 

15.  Any  act  of  the  legislature  providing  for  the  trial  otherwise  than  by  a  common 
law  jury,  composed  of  twelve  men,  would  be  unconstitutional  and  void,  and  any  act 
requiring  or  authorizing  such  trial  by  a  jury  par-tial  and  biased  against  either  party, 
would  be  a  violation  of  one  of  the  essential  elements  of  the  jury  referred  to  in,  and 
secured  by,  the  Constitution.  The  act  provides  that  the  previous  formation  or  ex- 
pression of  an  opinion  or  impression  in  reference  to  the  circumstances  upon  which 
■any  criminal  action  at  law  is  based,  or  in  reference  to  the  guilt  or  innocence  of  the 
prisoner,  or  a  present  opinion  or  impression  in  reference  thereto,  shall  not  be  a  suf- 
ficient ground  of  challenge  for  principal  cause  to  any  person  who  is  otherwise  legally 
•qualified  to  serve  as  a  juror  upon  the  trial  of  such  action,  provided  the  person  pro- 
posed as  a  juror  who  may  have  formed  or  expressed,  or  has  such  an  opinion  or 
Impression  as  aforesaid,  shall  declare  on  oath  that  he  verily  believes  that  he  can 
render  an  impartial  verdict  according  to  the  evidence  submitted  to  the  jury  on  such 
trial,  and  that  such  previously  formed  opinion  or  impression  will  not  bias  or  influ- 
ence his  verdict,  and  provided  the  court  shall  be  satisfied  that  the  person  so  pro- 
posed as  a  juror  docs  not  entertain  such  a  present  opinion  as  would  influence  his 
verdict  as  a  juror.  Not  satisfied  that  this  may  be  safely  relied  upon,  on  account  of 
the  difficulty  of  determining  by  a  person  having  an  opinion  or  impression  how  far 
he  may  be  unconsciously  influenced  thereby,  the  statute  goes  further  and  provides 
that  the  court  shall  be  satisfied  that  the  person  proposed  as  a  jnror  does  not  enter- 
tain such  a  present  opinion  as  would  influence  his  verdict  as  a  juror.  While  the 
Constitution  secures  the  right  of  trial  by  an  impartial  jury,  the  mode  of  procuring 
and  impanelling  such  jury  is  regulated  by  law,  either  common  or  statutory,  princi- 
pally the  latter,  and  it  is  within  the  power  of  the  legislature  to  make,  from  time  to 
time,  such  changes  in  the  law  as  it  may  deem  expedient,  taking  care  to  preserve  the 
right  of  trial  by  an  impartial  jury.     Slokett  v.  77i«  People,  667. 

16.  The  counsel  for  the  accused  further  insists  that  the  offence  charged  having 
been  perpetrated,  if  at  all.  prior  to  the  passage  of  the  act,  it  is  not  to  be  applied  in 
the  trial  of  this  case,  if  held  constitutional,  but  only  to  cases  arising  thereafter. 
This  position  cannot  be  sustained.  While  no  fx  post  faeio  law  is  valid,  this  has  no 
application  to  the  rules  of  evidence  or  the  details  of  the  trial.  These  may  be 
changed  as  to  prior  equally  with  subsequent  offences.  Id, 
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1.  To  constitute  a  good  indictra^t  for  larceny,  the  thing  stolen  must  be  charged 
to  be  the  property  of  the  actual  oumer,  or  of  a  person  having  a  special  ownership 
as  bailee,  and  from  whose  possession  it  was  stolen.     The  People  v.  Bennett,  1. 

2.  Gates,  the  alleged  owner,  was  neither  the  actnaJ.  owner  nor  the  bailee  of  the 
property  stolen,  and  the  first  count  in  the  indictment,  therefore,  is  bad.  Id. 

8.  The  superintendent  of  the  poor  of  a  county  is  a  mere  agent  of  the  county,  and 
In  no  sense  can  the  property  bought  by  this  officer  for  county  purpoeea,  be  regarded 
as  his  Id, 
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4.  The  second  oount  alleging  the  title  to  the  property  stolen  to  be  in  the  county  of 
Cortland  is  good,  and  it  was  proper  so  to  charge  it  in  the  indictment  Jd, 

5.  The  possession  of  the  servant  is  the  possession  of  the  owner,  and  therefore 
If  the  servant  convert  property,  while  in  his  charge,  to  his  own  use  animo  furandi, 
it  is  larceny,  although  the  intention  to  convert  was  not  conceived  until  after  the  prop- 
erty was  delivered  to  him.     The  State  v.  Fairclough  et  al.,  46. 

6.  If  a  carrier  or  other  bailee  opens  a  package  of  goods  and  takes  away  and  dis- 
poses of  them  or  any  of  them  to  his  own  use  animo  furatuii,  it  is  larceny,  although  it 
is  not  if  he  takes  away  and  converts  the  whole  package  entire.  Following  Lord  Coke, 
who  thus  states  the  principle  of  law,  **  If  a  bale  or  pack  of  merchandise  be  delivered 
to  carry  to  one,  at  a  certain  place,  and  he  goeth  away  with  the  whole  pack,  this 
is  no  felony ;  but  if  he  open  the  pack  and  take  anything  out  animo  /urandi,  this 
is  larceny:  likewise  if  a  carrier  carry  it  to  the  place  appointed,  and  afterwards 
take  the  whole  pack  animo  /urandi,  this  is  larceny  also;  for  the  delivery  had  effect, 
and  the  privity  of  bailment  is  determined.'* 

This  is  the  rule  whether  the  goods  are  transported  gratuitously  or  for  hire.       Id, 

*J.  The  defendants  were  requested  to  carry  a  box  containing  valuables  and  deliver 
them  to  a  certain  jewelry  store.  The  box  was  wrapped  in  paper  and  tied  with 
twine.  The  defendants  took  the  box  and  agreed  to  deliver  as  requested,  and  de- 
clined a  compensation  for  their  service.  The  box  was  never  delivered,  and  some  of 
the  articles  known  to  have  been  in  the  box  when  it  was  delivered  to  defendants, 
were  found  in  the  possession  of  the  defendants.  Id, 

8.  The  judge  charged  the  jury  that  if  they  should  find  that  the  defendants  took 
the  package  in  question  upon  an  agreement  to  take  the  same  to  Kew  Haven  and  de- 
liver it  there  as  directed,  and  on  the  way  there,  or  before  the  bailment  terminated, 
broke  the  package  for  the  purpoee,  and,  with  the  felonious  intent,  to  take  and  convert 
the  contents  to  their  own  use,  and  did  so  break  and  take  and  convert  a  part  or  all  of 
the  contents  of  the  package,  they  were  guilty  of  theft.  Id, 

9.  By  the  tortious  act  of  the  carrier  in  breaking  the  package  and  abstracting  the 
contents,  the  contract  of  bailment  to  him  is  determined,  and  he  therefore  and  thereby 
ceases  to  have  any  special  property  in  the  goods,  and  stands  in  no  better  situation 
in  respect  to  the  possession  of  them  than  a  servant  having  the  mere  charge  or  cus- 
tody of  them.  Id, 

10.  Where  the  Recorder  charged  the  jury  that,  "  as  matter  of  law,  I  charge  you, 
it  is  not  necessary,  in  order  to  find  a  verdict  of  guilty,  that  the  felonious  intent  ex- 
isted at  the  time  of  taking  the  watch  and  money,  but  it  will  be  sufficient  if  such 
intent  existed  at  the  time  the  prisoner  actually  converted  the  same  to  his  own  use," 
held,  error.     The  law  is  the  very  converse  of  the  proposition  stated  by  the  Recorder. 

Wilaon  v.  JTie  People,  149. 

11.  Ixkrd  Coke  lays  down  the  rule  to  be,  that  the  taking  must  be  felonious,  "  cum 
cnimo /urandi"  and  "  the  intent  to  steal  must  be  when  it  cometh  to  his  hands  or  pos. 
Wflsion ;  for,  if  he  hath  the  possession  of  it  unlawfully,  though  he  hath  '  animo 
furandi*  afterward,  and  carrieth  it  away,  it  is  no  larceny."  Id, 
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12.  It  18  well  established,  that  every  larceny  mast  inclnde  a  trespass,  and  that  the 
taking  must  be  under  snch  circumstances,  as  that  the  owner  might  maintain  tres- 
pass, therefore  the  prosecutor  must  be  in  the  actual  or  constructive  possession  of  the 
property  at  the  time  of  the  taking.     The  People  v.  McDonald,  275. 

18.  An  important  and  well  established  rule  on  this  subject,  growing  out  of  this 
doctrine  of  trespass,  is,  that  as  against  the  custodian,  the  owner  must  at  some  time 
have  had  the  possession,  either  actual  or  constructive,  independent  of  his  possession, 
and  that  the  charge  of  larceny  will  not  lie  against  the  latter  in  any  case  where  the 
only  possession  of  the  owner  is  that  of  the  custodian.  There  are  modifications  of 
this  rule  which  one  must  observe :  — 

First,  That  larceny  may  be  charged,  where  the  felonious  appropriation  is  after 
property  reaches  its  ultimate  destination.  Ordinarily,  it  is  not  deemed  to  have 
reached  its  ultimate  destination  while  it  remains  in  the  personal  custody  of  the  ser- 
vant ;  but  if  there  is  no  other  assigned  place  of  deposit  than  for  the  servant  to  keep 
it  for  his  master,  a  felonious  conversion  is  larceny. 

Second,  Where  the  property  is  received  by  the  servant  or  custodian  from  another, 
who  occupies  the  relation  of  agent  for,  or  who  stands  in  the  position  of,  the  owner, 
in  respect  to  the  possession,  in  such  case,  although  the  owner  has  never  had  the 
actual  possession,  yet  upon  the  principle  that  he  may  do,  by  another,  what  he  can  do 
for  himself,  the  possession  of  such  other  person  is  his  possession.  Id. 

14.  In  this  case  the  prosecutor  intrusted  the  draft  to  the  broker,  who  was  to  pro- 
cure the  gold  and  have  it  for  the  prosecutor  at  his  office  at  three  o'clock.  He  was 
the  prosecutor's,  and  not  the  prisoner's  agent  The  broker  delivered  the  gold  to  the 
prisoner  who  carried  it  away ;  Hetd^  that  the  possession  of  the  broker  was  the  pos- 
session of  the  owner,  and  when  the  prisoner  received  it  from  the  broker,  assuming 
he  had  a  right  to  receive  it,  he  did  so  for  the  purpose  of  retaining  it  until  the  pros- 
ecutor came,  and  then  delivering  it  to  him,  and  he  occupied  the  same  position  that 
he  would  if  the  prosecutor  had  himself  put  the  gold  into  his  hands  to  keep  for  him 
until  three  o'clock,  and  the  carrying  the  gold  away,  was  a  trespass,  and  the  jury 
having  found  that  the  carrying  away  was  with  a  felonious  intent,  the  prisoner  was 
guilty  of  larceny.  Id. 

16.  The  prisoner  was  tried  upon  an  indictment  which  charg^  the  prisoner  with 
grand  larcehy  in  stealing  from  the  prosecutor,  Adams,  a  government  bond  for  |600. 
The  People  v.  Cole,  295. 

16.  In  regard  to  the  taking  of  the  bond  by  the  prisoner,  Mrs.  Adams,  the  wile  of 
the  prosecutor,  was  the  only  witness  sworn  who,  on  her  examination  in  chief,  swore 
that  the  prisoner  while  her  husband  was  out  milking,  came  into  the  dining  room 
where  the  bond  was,  and  said  she  must  let  him  have  it.  That  she  told  him  she  could 
not,  and  that,  if  he  wanted  it,  he  must  ask  her  husband,  that  it  was  not  hers.  That 
the  prisoner  then  said  that  the  husband  would  not  let  him  have  it,  if  he  asked  him ;  that 
he  must  have  it,  and  unless  she  gave  him  the  bond  he  would  tell  her  husband  of  their 
improper  intimacy.  That  she  then  got  the  bond  out  of  a  drawer,  in  a  box  in  a 
morocco  case,  and  laid  it  on  the  bureau,  and  the  prisoner  took  it  and  carried  it  away 
with  him.  Held,  that  it  was  not  error  to  submit  the  question  to  the  jury,  whether^ 
upon  all  the  evidence,  the  prisoner  believed  that  the  wife  had  authority  to  give  him 
the  bond  of  $500 ;  and  to  instruct  the  jury  that  if  they  come  to  th^  conclusion  from 
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all  the  evidenoe  that  he  did  not  so  believe,  that  her  consent  to  his  taking  the  bond 
famished  no  defence  for  him;  and  that,  if  he  took  it  with  the  felonious  intent  of 
defraading  Mr.  Adams  of  his  property  therein,  he  was  just  as  much  guilty  of  larceny, 
although  Mrs.  Adams  knew  of  and  consented  to  his  taking  of  it,  as  though  he  had 
taken  it  without  such  knowledge  and  consent  Id, 

17.  On  the  trial  of  this  case  Mrs.  Adams  was  sworn  and  examined  in  chief,  and 
upon  such  examination  gave  material  evidence  against  the  prisoner,  and  before  the 
prisoner  had  had  an  opportunity  for  cross-examination,  fainted  away,  and  after  rally- 
ing therefrom  became  so  severely  ill  as  to  render  her  cross-examination  impossible. 
The  prisoner's  counsel  moved  that  her  evidence  be  strnck  out  and  withdrawn  from 
the  jury,  which  motion  was  denied  by  the  court ;  held,  error. 

The  case  of  Forrett  ▼.  Kiuamj  *l  Hill,  468..  not  considered  authority.  Id. 

18.  The  prisoner  was  indicted  for  larceny,  committed  on  the  24th  day  of  February, 
1864. 

There  were  three  counts  in  the  indictmeqt.  The  first  charged  larceny  from  the 
penon  of  four  bank  bills  or  notes  of  the  value  and  denomination  of  five  dollars  each, 
and  one  bank  bill  or  note  of  the  value  and  denomination  of  ten  dollars,  the  property  of 
one  Daniel  Main.  The  second  charged  larceny  of  same  description  of  property,  of  the 
goods  and  chattels  of  some  person  or  persons  to  the  jurors  unknown.  The  third 
count  charged  the  prisoner  with  feloniously  receiving  from  some  person  or  persons 
to  the  jurors  unknown,  the  above  described  bank  bills  or  notes,  the  property  of  said 
Main,  knowing  the  same  to  have  been  stolen.  The  plea  was  not  guilty,  and  the  jury 
found  the  prisoner  guilty,  as  charged  in  the  first  count  of  the  indictment  of  grand 
larceny  in  stealing  from  the  person,  and  not  guilty  as  charged  in  the  other  counts. 
Fallon  V.  The  People,  414. 

19.  ffeldy  that,  in  charging  stealing  from  the  person,  it  is  not  necessary  to  aver 
that  the  act  was  committed  in  the  night  time,  either  under  the  Revised  Statutes  (2 
R.  S.,  679,  §  63),  or  the  act  of  1862.     (Laws  of  1862,  chap.  S74,  §  2.) 

Held,  that,  if  the  indictment  docs  allege  that  the  stealing  was  from  the  person  in 
the  night  time,  and  tha  evidence  on  the  trial  sustains  this  allegation,  the  court  may, 
upon  conviction,  where  the  property  stolen  was  of  the  value  of  more  than  twenty- 
five  dollars,  sentence  the  offender  to  tfbprisonment  in  a  state  prison  not  exceeding 
ten  years.  (§  66.)  This  is  simply  a  provision  for  increasing  the  punishment  where 
the  offence  of  grand  larceny  has  been  committed  under  the  aggravating  circum- 
stances specified. 

Held,  that,  the  indictment,  in  this  case,  charged  the  stealing  of  bank  notes  of  the 
Talue  of  thirty  dollars,  from  the  person  of  Main,  and  was  not  defective  in  omitting 
to  aver  that  the  property  was  stolen  in  the  night  time.  The  count  was  good  under 
the  statute  of  1862,  and  there  was  no  fatal  defect  between  it  and  the  verdict  of  the 
jury. 

Held,  that,  on  a  prosecution  for  stealing  bank  bills  of  another  State,  when  the  (X)int 
is  raised,  it  is  incumbent  on  the  public  prosecutor  to  give  some  proof  of  the  exist- 
ence of  the  bank,  and  that  the  bills  are  genuine.  He  is  not  required,  however,  to 
produce  the  charter  of  incorporation  of  the  bank,  or  show  by  experts  the  genuine- 
ness of  the  notes,  purporting  to  have  been  issued  by  a  particular  bank ;  that  such 
notes  have  been  received  and  passed  away  in  part  of  the  currency  of  the  country,  is 
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prima  facie  sufficient  to  prove  the  existence  of  the  banks  as  well  as  the  genuineness 
of  the  notes.  Jd. 

20.  KoTK. —  It  would  seem,  from  the  opinion  of  Recorder  Smyth  in  the  case  of 
People  y.  Bemado,  1  New  York  Criminal  Reports,  246,  that  section  three  of  the  act 
of  1862,  has  not  been  repealed  by  section  726  of  the  Penal  Code. 

The  Recorder  says :  "  The  section  of  the  statute  under  which  the  conviction  was 
had,  is  as  follows : 

"  *  Every  person  who  shall  lay  hand  upon  the  person  of  another,  or  upon  the 
clothing  upon  the  person  of  another,  with  intent  to  steal,  under  such  circumstances 
as  shall  not  amount  to  an  attempt  to  rob  or  an  attempt  to  commit  a  larceny,  shall  be 
deemed  guilty  of  an  assault  with  an  attempt  to  steal,  and  shall  be  punished  as  now 
provided  by  law  for  the  punishment  of  misdemeanors.* 

"  It  further  provides  that  it  shall  not  be  necessary  to  allege  or  prove  in  any  prose- 
cution for  an  offence  under  this  section,  any  article  intended  to  be  stolen  or  the  value 
thereof,  or  the  name  of  the  person  so  assaulted.  M, 


21.  "  The  Penal  Code  neither  provides  for,  defines  nor  punishes  the  crime  of  which 
the  appellant  was  convicted,  nor  does  it  contain  any  provision  inconsistent  with  the 
provisions  of  the  act  of  1862,  nor  does  it  repeal  that  act,  but  on  the  contrary  it 
expressly  declares  by  section  726  that  nothing  therein  contained  affects  any  of  the 
provisions  of  certain  specified  acts  and  statutes,  and  recognizes  and  continues  in  full 
force  '  all  acts  defining  and  providing  for  the  punishment  of  offences  not  defined  and 
made  punishable  by  it.'    Penal  Code,  §  726  ;  see  also  §  2. 

"  I  am  clearly  of  the  opinion  that  the  act  under  which  the  appellant  was  convicted 
and  sentenced  is  in  full  force,  not  having  been  repealed  or  affected  by  the  Penal  Code, 
and  that  the  Court  of  Special  Sessions  had  jurisdiction  of  the  offence  with  which  the 
appellant  was  charged."     Ed.  Id. 

22.  The  prisoner  was  tried  in  a  court  of  Special  Sessions  in  the  City  of  New  York, 
and  convicted  of  petit  larceny.  The  court  was  held  by  a  single  police  justice,  the 
other  justice  "  being  absent  through  disability.*'  The  accused  was  sentenced  to  six 
months  imprisonment.  The  conviction  is  sought  to  be  sustained  by  a  provision  in 
the  act  of  1870,  known  as  the  "  city  tax  levy." 

Held,  That  the  Constitution  declares  that  no  private  or  local  bill  which  may  be 
passed  by  the  legislature  shall  embrace  more  than  one  subject,  and  that  shall  be 
expressed  in  the  title.  This  inhibition  is  absolute,  and  every  act  and  part  of  an  act 
passed  in  disregard  of  it,  is  void.  The  enactment  is  not  merely  directory,  to  be 
followed  or  not  as  the  legislature  may  think  proper,  but  is  mandatory,  and  a  com- 
pliance with  it  is  necessary  to  the  validity  of  any  act  coming  within  its  terms.  The 
constitutional  prohibition  includes  all  acts,  whether  local  or  private,  and  if  either 
*'  local  or  private,"  the  requirements  of  the  Constitution  must  be  complied  with. 
The  provision  in  the  act  of  1870  was  public,  as  it  concerned  the  administration  of  the 
criminal  laws,  and  the  trial  and  punishment  of  offenders,  and  provided  for  the 
organization  and  construction  of  a  court  of  criminal  jurisdiction.  But  it  was  local 
inasmuch  as  it  related  to  a  court  peculiar  to  the  city  of  New  York,  with  jurisdiction 
only  co-extensive  with  the  limits  of  that  city,  and  of  offences  committed  within  its 
boundaries.  The  organization  of  the  Court  of  Sessions  anew  in  the  city  of  New 
York  had  no  connection  with  the  provision  for  the  government  of  the  city  contem- 
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plated  by  the  title  of  the  act,  and  the  section  designed  to  accomplish  such  reorgani- 
zation was  therefore  void.     Ruber  v.  The  People^  619. 

28.  The  prisoner  was  convicted  of  grand  larceny,  in  stealing  an  India  shawl  from 
the  store  of  McCreery  &  Co.  The  people  on  the  trial,  claimed  that  the  shawl  was 
taken  by  confederates  and  carried  away.  The  court  admitted  evidence  of  the  acta 
and  declarations  of  these  alleged  confederates,  under  objection. 

Held^  That  to  make  the  acts  and  declarations  of  the  alleged  confederates  competent 
evidence  against  the  defendant,  it  must  be  proved  prima  fade^  or  such  evidence 
given  as  to  make  the  question  one  proper  for  the  determination  of  the  jury,  that  she 
had  conspired  with  the  confederates  to  commit  the  offence. 

Hdd,  That  in  this  case  the  proof  was  not*  sufficient  to  admit  the  evidence  of  the 
declarations  of  the  two  alleged  confederates. 

The  court  was  requested  to  charge,  that  the  failure  of  the  prisoner  to  introduce 
proof  was  not  to  be  considered  by  the  jury ;  which  request  was  refused. 

Htld,  That  such  refusal  was  error.  This  failure  can  be  taken  into  consideration  by 
the  jury  when  it  appears  that,  if  the  accused  is  innocent,  he  has  it  in  his  power  to  pro- 
duce evidence  controverting  or  explaining  the  testimony  produced  against  him,  or 
some  part  thereof.  It  does  not  appear,  in  this  case,  that  the  defendant  could  have 
produced  any  testimony  in  her  behalf.     Ormsby  v.  The  People,  688. 

24.  The  prisoner  was  convicted  of  grand  larceny. 

The  complainant  had  in  his  possession,  in  a  pocket-book,  about  $26,000  in  money 
and  securities.  He  got  on  to  a  street  car  and  as  he  was  going  into  the  door  of  the 
car  the  accused  put  his  hand  into  his  pocket,  took  hold  of  the  pocket-book  and  raised* 
it  about  three  inches  from  the  bottom  of  the  pocket.  The  complainant  seized  the 
pocket-book  at  this  juncture  and  thrust  it  back  into  his  pocket. 

The  prisoner's  counsel  asked  the  court  to  charge,  that  under  the  evidence  the 
jury  could  not  convict  of  any  other  offence  than  an  attempt  to  commit  larceny.  The 
court  refused  so  to  charge,  but  did  charge,  that  the  least  removal  of  property  from 
the  place  where  it  was  deposited  is  a  sufficient  carrying  away  to  constitute  the 
offence  of  larceny,  provided  such  removal  in  the  opinion  of  the  jury  was  of  a  felo- 
nious character.     Counsel  excepted,  and  the  jury  rendered  a  verdict  of  guilty. 

H^d,  That  if  every  part  of  the  thing  is  removed  from  the  space  which  that  part 
occupied,  though  the  whole  thing  is  not  removed  from  the  whole  space  which  the 
whole  thing  occupied,  the  asportation  will  be  sufficient 

In  this  case  there  was  a  sufficient  asportami.     ffarrison  v.  The  People,  647. 

26.  Error  upon  a  judgment,  entered  upon  a  verdict  convicting  the  prisoner  of  the 
crime  of  grand  larceny. 

The  prisoner  called  upon  Mrs.  March  and  informed  her  that  her  husband,  Charles 
March,  was  arrested,  for  a  crime,  and  locked  up,  and  that  he  had  sent  him  to  her 
for  money,  twelve  dollars,  and  unless  she  sent  it  he  would  be  locked  up  all  night. 
Not  having  any  money,  and  believing  the  statement  of  the  accused,  she  gave  him  a 
watch,  chain  or  cross,  and  two  dollars  in  money,  belonging  to  her  husband,  which 
property  he  was  to  pawn  and  give  the  proceeds  and  the  money  to  her  husband* 
The  statement  of  the  prisoner  was  false,  and  he  appropriated  the  property  to  his 
own  use. 
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The  court  charge  1  the  jury,  in  substance,  that  if  they  believed  the  evidence  of 
the  prosecution,  and  that  at  the  time  of  the  taking  the  prisoner  had  the  felonious 
intent  to  appropriate  the  property,  it  was  larceny. 

The  prisoner's  counsel  excepted. 

Held,  that  the  owner  did  not  part  with  the  property  in  the  chattels,  or  tranfer 
the  legal  possession.  The  accused  had  merely  the  custody;  the  possession  and 
ownership  remaining  in  the  original  proprietor.  The  rule  is,  that  when  the  de- 
livery of  goods  is  made  for  a  certain,  special  and  particular  purpose,  the  possession 
is  still  supposed  to  reside,  not  parted  with,  in  the  fitst  proprietor.  If  by  trick  or  ar- 
tifice the  owner  of  the  property  is  induced  to  part  with  the  custody  or  naked  pos- 
session to  one  who  receives  the  property  animo  furandi,  the  owner  still  meaning  to 
retain  the  right  of  property,  the  taking  will  be  larceny.     Smith  v.  The  People,    662. 

26.  The  accused  was  indicted  for  grand  larceny,  and  in  addition  the  indictment 
charged  a  former  conviction  for  grand  larceny,  a  sentence  thereon  to  State  prison, 
and  then  alleged  that  the  accused  had  "  been  duly  discharged  and  remitted  of  such 
Judgment  and  conviction."  Upon  the  trial,  evidence  was  given  of  the  former  con- 
viction and  sentence,  but  none  was 'given  of  imprisonment  thereunder  or  of  a  dis- 
charge. 

The  prisoner's  counsel  asked  the  court  to  instruct  the  jury  to  acquit,  on  the  ooont 
•charging  a  second  offence,  upon  the  ground  that  the  prosecution  had  fuled  to  show 
whether  the  prisoner  had  been  discharged  from  prison  or  pardoned  or  judgment 
-of  the  previous  offence  reversed.  The  court  refused,  and  held  that  it  was  for  the 
prisoner  to  show  the  facts  stated  in  the  above  request ;  to  which  the  prisoner's  coun- 
sel excepted. 

Held,  That  it  is  elementary,  that  an  indictment  upon  a  statute  must  state  all  the 
facts  and  circumstances  which  constitute  the  statutory  offence,  so  as  to  bring  the 
accused  perfectly  within  the  provisions  of  the  statute.  The  indictment  in  this  case 
does  not  follow  the  statute.  It  merely  avers,  after  a  statement  of  the  prior  convic- 
tion, that  the  defendant  had  "  been  duly  discharged  tnd  remitted  of  such  judgment 
and  conviction,"  and  afterward  committed  the  offence  charged.  The  statute  says,  a 
discharge  "  either  upon  being  pardoned,  or  upon  the  expiration  of  his  sentence." 
There  was  no  evidence  of  the  time  and  manner  of  the  discharge  of  the  prisoner 
from  imprisonment  under  his  former  conviction,  or  that  he  was  ever  imprisoned  in 
the  State  prison  pursuant  to  his  sentence.  If  there  was  a  failure  to  prove  any  ^t 
—  either  the  conviction  or  discharge  —  the  conviction  could  only  properly  have 
been  for  the  lesser  offence  of  simple  larceny.     Wood  v.  The  People ,  564. 

27.  The  prisoner  was  convicted  of  grand  larceny.  On  the  trial  it  was  shown  that 
William  Rose,  the  prosecutor,  stepped  into  a  drinking  saloon  in  New  York  city,  and 
going  up  to  the  bar,  asked  the  prisoner,  Diedrich  Hildebrand,  who  was  a  bar-keeper 
there,  for  a  glass  of  soda  water,  which  was  furnished,  after  which,  Hose  handed  Hil- 
debrand a  fifty  dollar  greenback  to  take  out  the  price,  which  was  ten  cents.  Hilde- 
brand took  the  bill,  threw  a  few  coppers  upon  the  counter,  and  upon  the  change 
being  demanded  of  him,  he  came  from  behind  the  bar,  seized  Rose  by  the  neck, 
and  ejected  him  from  the  bar-room.  Neither  the  bill  nor  change  were  ever  re- 
turned ;  Hildebrand  appropriating  the  same  to  his  own  use. 

The  court  charged  the  jury  that,  as  matter  of  law,  the  complainant  did  not  part 
with  his  property  in  the  bill;  that  the  bill  was  placed  In  the  hands  of  the  prisoner 
for  the  sole  purpose  of  having  it  changed,  and  taking  out  ten  cents,  and  retomiiig 
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the  balance  to  the  complainant,  and  if  they  found  from  the  evidence,  .that  the  pris- 
oner intended  to  convert  the  balance  of  the  fifty  dollar  bill  to  his  own  use,  and 
deprive  the  complainant  of  it,  they  could  convict  the  prisoner  of  larceny. 

Heldt  That  the  evidence  was  sufficient  to  justify  the  jury  in  coming  to  the  con- 
clusion, that  the  prisoner  intended,  at  the  time  he  took  the  bill,  feloniously  to  con- 
Tert  it  to  his  own  use. 

Held,  That  when  the  possession  and  property  are  delivered  voluntarily,  with- 
out fraiid  or  artifice  to  induce  it,  the  animus  furandi  will  not  make  it  larceny,  be- 
cause in  such  a  case  there  can  be  no  trespass,  and  there  can  be  no  larceny  without 
trespass.  But  in  this  case  the  prosecutor  neither  parted  with  the  possession  nor 
property  in  the  bill ;  the  transaction  was  to  be  consummated  in  the  presence  and 
under  the  personal  control  of  the  prosecutor,  and  in  the  meantime  the  bill  remained, 
in  legal  contemplation,  under  his  control  and  in  his  possession.  HUdthrand  v. 
The  People,  600. 

28.  The  prisoner  was  tried  and  convicted  of  grand  larceny,  in  stealing  from  one 
Moon  about  $250,  in  bank  bills. 

The  evidence  was  circumstantial.  Some  of  the  bills  found  upon  the  prisoner, 
«oon  after  the  crime  was  committed,  were  identified  by  the  prosecutor,  as  among 
those  stolen. 

The  defence  gave  evidence  of  good  character. 

The  judge  charged  the  jury,  that  if  the  Jarceny  had  been  recently  committed,  and 
the  fruit  of  the  crime  —  the  stolen  property  —  was  foimd  upon  the  prisoner,  the  law 
raises  the  presumption  that  he  was  the  guilty  party. 

Held^  That  if  the  judge  intended  to  instruct  the  jury  that,  from  proof  that  prop- 
erty had  been  stolen,  and  recently  thereafter  been  found  in  the  possession  of  the 
accused,  which  possession  was  unexplained  by  him,  it  was  a  presumption  of  law  that 
fiuch  property  had  been  feloniously  stolen  by  him,  such  instruction  was  erroneous ;  and 
a  new  trial  should  be  awarded,  unless  the  error  was  obviated  in  other  parts  of  the 
charge.  Under  such  instruction,  all  that  was  left  for  the  jury  to  determine  was, 
whether  the  money  had  been  stolen,  and  if  so,  whether  recentl}^  thereafter  it  was 
found  in  the  possession  of  the  accused ;  in  which  case  they  were  to  convict,  unless 
he  had  shown  that  he  acquired  such  possession  innocently. 

Held,  That,  as  a  matter  of  law,  a  party  cannot  be  adjudged  guilty  of  larceny  upon 
proof  that  property  has  been  stolen  and  recently  thereafter  found  in  his  possession, 
in  the  absence  of  any  explanation.  Such  proof  shows  a  strong  probability  of  guilt; 
but  it  is  for  the  jury  to  determine  its  force. 

Held,  That,  where  jurors  have  been  instructed  that  the  proof  of  possession  cast 
upon  the  accused  the  burden  of  showing  how  he  acquired  possession,  and  if  he  failed 
to  satisfy  them  that  he  did  so  innocently,  it  was  their  duty  to  convict ;  that  such 
instructions  were  erroneous.  It  is  not  a  presumption  of  law,  but  a  question  of  hct  to 
be  determined  by  the  jury. 

Hdd,  That,  as  the  jury  In  this  case,  were  directed  to  consider  the  question  as  one 
of  fact;  not  only  upon  this  but  other  proof  in  the  case,  this  obviated  the  error. 
Stover  v.  Tke  People,  608. 
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MISDEMEANOR. 

1.  The  defendant  was  convicted  of  a  raisdemeanor,  in  towing  a  veasel  in  violation 
of  section  three  of  chapter  1 15  of  the  Laws  of  1865. 

The  court  for  the  purpose  of  review,  declined  to  pronounce  sentence,  and  the  pre- 
siding judge  granted  a  certificate  of  probable  cause.  The  case  comes  up  on  certio- 
rari on  the  part  of  the  people. 

The  statute  under  which  the  conviction  was  had,  reads :  *'  If  any  person,  other 
than  a  branch  Hell  Gate  pilot  shall  pilot  or  tow  for  any  other  person  any  vessel  of 
any  description,  or  board  such  vessel  for  that  purpose,"  excepting  a  minor  clas^, 
&c.,  <&&,  *'  vn/Jbout  the  aid  of  a  branch  Hell  Gate  pilot  on  board,  he  shall  be  deeme<l 
guilty  of  a  misdemeanor/'  Ac.     The  People  v.  Sperryj  820. 

2.  The  facts  proved  on  the  trial  were,  that  a  tug  boat  called  the  C.  Vattderbift, 
was  about  to  commence  towing  the  schooner  Copin  when  one  HarrU,  a  Hell  Gate 
pilot,  went  on  board  the  Copia  and  offered  his  services  as  such  pilot,  to  the  defend- 
ant, who  was  in  charge  as  "  pilot"  of  the  C.  VanderbiU.  His  services  were  refused^ 
as  pilot,  but  he  remained  on  board,  not  rendering  ajiy  aid.  The  defendant  Sperry 
was  at  the  wheel  part  of  the  time.  Joseph  Duval  was  captain  of  the  C.  Vanderbili 
and  directed  the  towing  of  the  Copia  by  Sperry.  It  was  also  shown  that  when  the 
defendant  was  reminded  of  his  duty  under  the  act  of  1865  he  said  "  he  didn't  care  — 
he  was  going  to  tow  her  (the  Copia)  through."  As  the  defendant,  under  the  circam- 
stances,  did  "  tow  her  through,"  held,  that  it  was  a  clear  violation  of  the  statute. 

Held^  also,  that  the  statute  of  1865  is  not  in  conflict  with  the  provision  of  the  coiv- 
stitution  of  the  United  States,  which  grants  to  Congress  the  power  to  regulate  com- 
merce. 

It  is  a  police  regulation,  and  clearly  within  the  power  of  our  legislature  Id. 

8.  The  court  charged  the  jury  that  the  steam  tug  C.  Vanderbilt  although  enrolled^ 
and  having  a  coasting  license,  and  a  license  of  the  United  States  steamboat  inspec- 
tors, had  no  legal  right  thereunder  to  tow  the  Copia  through  Hell  Gate,  whether 
there  was  a  Hell  Gate  pilot  on  board  or  not ;  and  the  master  of  the  Vanderbilt  had 
no  legal  right  to  order  the  pilot  in  charge,  the  defendant,  to  do  so ;  and  the  defend- 
ant in  complying  with  such  a  request  committed  an  offence  under  the  statute.  Hetd, 
that  the  charge  was  correct.  The  having  been  employed  by  another  to  commit  a 
misdemeanor  is  no  excuse.  /dL 

MURDER. 

1.  The  killing  of  any  human  being,  without  the  authority  of  law,  is  declared. by 
the  Revised  Statutes  (omitting  the  distinctions  in  reference  to  manslaughter  and  ex- 
cusable or  justifiable  homicide),  to  be  "  murder  "  in  the  following  cases : 

1.  When  perpetrated  from  a  premeditated  design  to  effect  the  death  of  the  person 
Idlled  or  of  any  human  being ; 

2.  When  perpetrated  by  any  act  imminently  dangerous  to  others,  and  evincing  a 
depraved  mind,  regardless  of  human  life,  although  without  any  premeditated  design 
to  effect  the  death  of  any  particular  individual ; 

8.  When  perpetrated  without  any  design  to  effect  death,  by  a  person  engaged  in 
the  commission  of  a  felony  (2  R.  S.,  657,  §  5).     FOxgerald  v.  The  People,  25. 
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2.  The  statute  may  be  thus  paraphrased :  "  The  killing  of  a  human  being  shall 
be  murder  in  the  first  degree :  first,  when  perpetrated  from  a  premeditated  design 
Lo  effect  the  death  of  the  person  killed  or  of  any  human  being;  second,  when  perpe- 
trated by  an  act  imminently  dangerous,  etc. ;  third,  when  perpetrated  in  committing 
the  crime  of  arson  in  the  first  degree.  Such  killing,  unless  it  be  murder,  or  man- 
slaughter, or  excusable  or  justifiable  homicide,  as  hereinafter  provided,  shall  be 
murder  in  the  second  degree,  when  perpetrated  without  a  design  to  effect  death,  by 
a  person  engaged  in  the  commission  of  any  felony."  This  was  the  evident  intent  of 
the  framers  of  the  statute,  and  in  my  judgment  is  a  justifiable  construction  of  the 
language.  Or,  again,  it  may  be  read  thus:  "  Such  killing,  when  perpetrated  with- 
out any  design  to  effect  death,  by  a  person  engaged  in  the  commission  of  any  felony, 
shall  be  murder  in  the  second  d^ree,  unless  it  be  murder  in  the  first  degree  (as 
above  defined),  or  manslaughter,  or  justifiable  or  excusable  homicide,  as  hereinafter 
provided."  Jd, 

8.  In  1884,  the  Court  of  Errors  of  this  State,  in  The  People  v.  Enoch  (13  Wend., 
159),  by  an  unanimous  opinion  affirmed  the  judgment  of  the  Supreme  Court,  which 
held  that  an  indictment  charging  the  act  to  have  been  conmiitted  feloniously,  wil- 
fully and  of  his  malice  aforethought,  was  a  sufficient  charge  of  murder  in  the  first 
degree,  although  the  Revised  Statutes  then  defined  murder  as  killing  in  the  follow-* 
ing  cases : 

1.  When  perpetrated  from  a  premeditated  design  to  effect  the  death  of  the  person 
killed,  or  of  any  human  being. 

2.  When  perpetrated  by  an  act  imminently  dangerous  to  others,  and  evincing  a 
depraved  mind  regardless  of  human  life,  although  without  any  premeditated  design 
to  effect  the  death  of  any  particular  individual 

8.  When  perpetrated  without  any  design  to  effect  death  by  a  person  engaged  in 
the  commission  of  a  felony  (2  R.  S.,  667,  part  4,  ch.  1,  §  1). 

The  present  statute  (Laws  of  1862,  p.  869,  ch.  197)  defines  murder  in  the  first  de- 
gree in  the  same  terms,  except  that  the  third  subdivision  reads,  "  When  perpetrated 
in  committing  the  crime  of  arson  in  the  first  degree." 

The  case  of  Enoch  has  stood  as  the  law  on  this  subject  for  more  than  thirty  years. 
To  overrule  it  would  be  a  rash  overthrow  of  a  settled  authority,  under  which  many 
persons  have  suffered  the  extreme  penalty  of  the  law.  Id, 

4.  The  killing  was,  probably,  without  any  intent  to  take  life,  but  it  was  "  an  act 
imminently  dangerous  to  others,  and  evincing  a  depraved  mind,  regardless  of  human 
life,  although  without  any  design  to  effect  the  death  of  any  particular  individual." 
The  indictment  does  not  allege,  nor  does  the  evidence  show,  that  the  accused  was 
engaged  in  the  commission  of  any  felony,  except  the  killing  of  Thomas  Wright,  for 
which  he  was  tried,  and  at  the  trial  the  judge  charged  the  jury,  "  If  you  are  not  sat- 
isfied on  the  whole  of  the  testimony,  that  it  is  a  case  of  murder  in  the  first  degree, 
or  one  of  justifiable  or  excusable  homicide,  you  can  convict,  if  the  evidence  warrants 
it,  of  murder  in  the  second  degree."     Ueld^  this  was  clearly  erroneous. 

The  case  was  one  of  murder  in  the  first  degree,  or  manslaughter  in  the  third  or 
fourth  d^ree.  If  not  one  of  these  offences,  there  was  no  crime  ooDunittod,  within 
the  definitions  of  the  statutes.     The  People  v.  Skeehan,  69. 
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6.  Tlie  real  issue  upon  the  trial  was  whether  the  defendant  designed  to  effect  the 
death  of  the  deceased.  If  he  did,  he  was  guilty  of  murder  in  the  first  degree ;  if  he 
did  not,  he  was  not  so  guilty.  The  prisoner  used  no  weapon;  all  he  did  to  deceased 
was  with  hi«  fists. 

The  prosecution  proved  that  threats  against  the  deceased  had  been  made  by  the 
prisoner  some  time  previous  to  the  occurrence.  The  prisoner  offered  to  prove  that 
a  few  minutes  before  he  made  the  attack  upon  the  deceased,  he  went  to  the  liousc 
where  he  lived,  and  where  his  father's  family  lived,  and  found  his  sister  crying,  and 
inquired  as  to  the  cause,  and  was  informed  by  her  that  the  deceased  had  just  been 
there,  and  called  her  mother  and  herself  prostitutes,  whereupon  the  prisoner  went 
directly  into  the  lot  where  the  deceased  was,  and  inquired  of  him  why  he  had  so 
done,  and  immediately  struck  him  with  his  fist 

This  evidence  was  excluded,  and  the  prisoner's  counsel  excepted.  It  is  clear  that 
if  the  defendant  designed  to  effect  the  death  of  the  deceased,  this  evidence  had  no 
tendency  to  mitigate  the  crime  from  murder  to  manslaughter,  and  was  not  admissible 
for  any  such  purpose.  But  upon  the  question  whether  he  did  so  intend,  the  evi- 
dence ought  to  have  been  received.  The  acts  of  the  prisoner  were  such  as  not  at  all 
likely  to  produce  death,  and  upon  the  inquiry  whether  such  was  his  design,  it  waa 
very  important  to  ascertain  whether  he  acted  from  deliberate  malice,  long  enter- 
tained, or  from  recent  provocation  likely  to  induce  such  acts  as  the  prisoner  com- 
mitted. In  the  former,  the  conviction  that  a  design  to  effect  the  death  of  the 
deceased  prompted  the  commission  of  the  acts,  would  be  much  more  readily  arrived 
at  than  it  would  were  such  acts  induced  by  a  recent  provocation,  which  would  be 
likely  to  induce  the  prisoner  to  chastise  the  deceased.  Upon  this  ground  only,  the 
evidence  should  have  been  received.     7*he  People  v.  LewUf  102. 

6.  By  the  statute  of  1S58,  chap.  154,  murder  in  the  first  degree  is  declared  to  be  a 
"  murder  committed  with  deliberately  premeditated  malice  aforethought,  or  in  the 
commission  of  an  attempt  to  commit  any  crime  punishable  with  death  or  imprison- 
ment for  life,  or  committed  with  extreme  atrocity  or  cruelty."  Commonwealth 
V.  J)e8marteau,  104. 


7.  The  first  degpree  embiUces  three  distinct  classes,  either  of  which,  if  proved,  con- 
stitute murder.  Jd. 

8.  Under  this  statute  the  jury,  if  they  find  the  prisoner  guilty,  are  also  to  find  the 
d^^ee  of  murder.  Jd. 

9.  The  statute  has  made  extreme  atrocity  or  cruelty  in  the  commission  of  the 
murder  sufficient  to  constitute  the  crime  of  murder  in  the  first  d^;Tee ;  and  if  this 
be  shown,  it  is  not  incumbent  on  the  government  affirmatively  to  show  that  snch 
atrocity  and  cruelty  were  premeditated.  Jd. 

10.  There  being  but  one  offence  charged,  though  set  forth  in  various  counts, 
adapted  to  meet  the  evidence,  the  jury  were  properly  instructed  that  if  they  found 
the  prisoner  guilty  of  murder  as  set  forth  in  either  of  the  counts,  they  might  return 
a  verdict  of  guilty,  generally.  *  Jd. 

11.  In  Fitzgerald  Y.  The  People,  ante  p.  26,  this  court,  at  the  March  Term  last  past, 
decided,  that  an  indictment  charging  the  prisoner  in  terms  nearly  identical  with 
those  employed  in  the  present  case,  is  a  good  and  sufficient  charge  of  mnrder  in  the 
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first  degree.  That  the  statute  defining  murder  in  the  first  degree,  murder  in  the 
second  degree,  and  manslaughter,  has  not  changed  the  form  of  pleading  so  that  an 
indictment  for  murder,  good  at  the  common  law,  is  no  longer  sufficient.  That  under 
such  an  indictment  there  may  be  a  conviction  of  murder  in  the  first  degree,  or  in 
the  second  degree,  or  of  manslaughter,  according  to  the  description  of  the  act  g^ven 
and  proved ;  and  that  the  statute  is  not  a  rule  of  pleading,  but  a  guide  to  the  con- 
duct of  the  trial  and  to  the  instructions  to  be  given  to  the  jury ;  and,  therefore,  that 
a  general  verdict  of  guilty,  as  charged,  is  a  conviction  of  murder  in  the  first  degree, 
and  warrants  a  sentence  of  death,  its  legal  penalty  {Cotikey  el  al,  v.  The  People, 
5  Park.  Cr.  810;  Whart  Cr.  Law,  §  3048;  Barmoti  v.  Commonwealth,  12  Serg.  <b 
Rawle,  Itfl).     Km^iedy  w.  The  Peofit,  ,119. 

12.  It  was  objected  on  the  trial,  in  the  present  case,  that  the  indictment  is  bad, 
because  it  charges  the  prisoner  with  the  killing  of  Thomas  Hand,  alicui  Thomas  Jack- 
son. There  is  nothing  in  the  suggestion  that  this  created  any  duplicity ;  the  charge 
in  no  sense  of  the  word  "  oliiu  "  imported  the  killing  of  two  persons.  To  give  it 
such  an  effect,  would  be  to  construe  it  as  meaning  Thomas  Hand  and  Thomas  Jack- 
son, which  neither  its  proper  Latin  significance  nor  its  English  use  would  allow. 
It  does  not  indicate  that  different  persons  are  intended,  but,  in  pleading,  both  in 
civil  and  criminal  actions,  that  the  names  mentioned  are  different  descriptions  of  the 
same  person.  The  term  has  become  familiar  as  equivalent  to  "  otherwise  called,''  or 
"  otherwise  known  as,"  and  may  properly  be  treated  as  having  in  use  in  pleadings 
in  English  acquired  that  in[4)ort,  as  a  technical  term  constantly  employed  in  that 
sense,  without  its  former  Latin  companion.  JH, 

18.  The  question  arising  upon  the  record  of.  this  case,  is  whether  a  verdict  convict- 
ing the  accused  of  murder  in  the  second  degree,  upon  an  indictment  containing  a 
single  count  for  murder,  drawn  as  required  by  the  common  law,  is  legal,  and  whether 
such  verdict  authorizes  a  judgment  convicting  the  accused,  and  inflicting  the  punish- 
ment imposed  by  statute  for  that  offence.  In  Fitzgerald  v.  Tlie  PettpU  (87  N.  Y.  418), 
it  was  held  by  this  court,  that  such  an  indictment  was  sufficient  to  warrant  a  judg- 
ment convicting  the  accused  of  the  crime  of  murder  in  the  first  degpree,  under  the  statute 
of  1802  (Laws  of  1862,  p.  869).  In  the  same  case  it  was  further  held,  that  murder 
in  the  second  degree,  under  that  statute,  consisted  in  the  killing  of  a  human  being  with- 
out a  design  to  effect  death  by  a  person  engaged  in  the  commission  of  a  felony  other 
than  that  of  arson  in  the  first  degree.  It  is  insisted  by  the  counsel  for  the  plaintiff* 
in  error,  that  the  accused  cannot  be  convicted  of  murder  in  the  second  degree,  unless 
the  indictment  charges  that  the  death  was  efiiected  while  the  accused  was  engaged  in 
the  commission  of  a  felony  as  specified  in  the  statute,  and  that  the  absence  of  such  an 
averment  in  the  present  indictment  is  fatal  to  the  judgment.    Keefe  v.  Tlu  People,  1 60. 

14.  I  think  the  true  construction  of  the  statute  is,  that  when  the  act  for  which  the 
accused  is  indicted  is  the  same  act  for  which  he  was  convicted,  the  conviction  of  a 
lower  degree  is  proper,  although  the  indictment  contains  averments  constituting  the 
offence  of  the  highest  degree  of  the  species  of  crime,  and  omits  to  state  the  partic- 
ular intent  and  circumstances  characterizing  a  lower  degree  of  the  same  crime.  It 
follows  that,  under  an  indictment  for  murder  in  the  first  degree,  the  accused  may  be 
convicted  of  any  degree  of  murder,  or  manslaughter,  for  the  unlawful  killing  of  the 
identical  person  charged,  by  the  indentical  means  charged  in  the  indictment  This 
would  not  include  a  case  where  the  person  killed  was  not  the  same  as  charged  in  the 
indictment)  nor  where  the  means  of  effecting  the  death  were  materially  variant  from 
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those  the  indictment  charges.  Under  this  construction,  when  the  indictment  charfres 
the  murder  in  the  first  degree,  the  accused  could  not  be  convicted  of  manslaughter 
in  the  third  degree  by  proving  that  the  death  had  been  effected  by  a  mischievous 
animal,  of  which  the  defendant  was  owner,  and  which  he  had  willingly  suffered  to 
go  at  large,  dc,  for  the  reason  that  the  criminal  act  charged  would  be  different  from 
that  offered  in  evidence.  Id, 

15.  It  is  a  general  rule  of  criminal  pleading,  that  when  the  act  done  is  criminal 
ooly  when  done  under  a  particular  state  of  facts  or  cirumstances,  the  existence  of 
such  facts  and  circumstances  must  be  averred  in  the  indictment ;  but  the  section  of 
statute  under  consideration  has,  in  effect,  provided  that  when  the  indictment  is  for 
a  crime  consisting  of  different  degrees,  and  depending  upon  the  intention  of  the  ac- 
cused  and  the  circumstances  under  which  the  act  was  committed,  and  the  indictment 
charges  such  act  to  have  been  committed  with  the  intent,  and  under  the  circumstances 
constituting  the  highest  d^ree  of  the  crime,  the  defendant  may  be  convicted  of  any 
lower  degree,  and  consequently,  when  there  is  a  failure  of  proof  of  any  part  essen- 
tial to  a  conviction  of  the  higher  degree,  proof  may  be  given  of  facts  constituting  a 
lower  degree  of  the  same  crime,  although  the  latter  facts  are  not  charged  in  the 
indictment,  and  the  defendant  may,  upon  such  proof,  be  rightly  convicted  of  the  lower 
d<^ree.  Id, 

16.  Note. —  The  rule  of  law  stated  in  the  foregoing  decision  is  now  made  a  statu- 
tory provision  by  section  444  of  the  Code  of  Criminal  Procedure.  That  section  is 
is  as  follows:  "§  444.  Upon  an  indictment  for  a  crime  consisting  of  different  de- 
grees, the  jury  may  find  the  defendant  not  guilty  of  the  degree  charged  in  the  indict- 
ment, and  guilty  of  any  degree  inferior  thereto,  or  of  an  attempt  to  commit  the 
crime." 

This  section  does  not,  however,  abrogate  the  common  law  rule,  that  the  act  proved 
must  be  similar  to  the  one  charged  in  the  indictment  (56  Barb.,  126  ;  8  Hill,  92 ;  22 
N.  Y.  178 ;  40  N.  Y.  848  ;  4  Park.  196 ;  2  Park.  28 ;  6  HiU,  427).     Ed.  Id, 

17.  The  question  whether  a  judgment  convicting  the  accused  of  murder  in  the  sec- 
ond decree,  upon  a  common  law  indictment  for  murder,  is  erroneous,  was  decided 
against  the  defendant  by  this  court,  at  the  June  Term,  1869,  in  Keefe  v.  The  People^ 
See  p.  160.     TTie  People  v.  Thomptwi,  188. 


18.  In  this  case  the  prisoner  was  indicted  for  the  murder  of  his  wife.     He 
tried,  convicted  and  sentenced  to  be  hung. 

A  writ  of  error  was  allowed  and  a  stay  of  execution  granted. 

On  motion  of  the  district  attorney,  the  counsel  for  the  prisoner  opposing,  the 
General  Term  allowed  the  argument,  before  them,  to  be  heard  on  the  reporter's  min- 
utes taken  on  the  trial. 

The  General  Term  affirmed  the  judgment  of  the  Oyer  and  Terminer,  and  the  pris- 
oner was  again  sentenced  to  be  hung. 

A  writ  of  error,  with  stay  of  execution,  was  granted  by  Judge  Grover. 

The  evidence  given  on  the  trial  by  the  people,  and  to  which  the  defendant  ob- 
jected, was  in  substance  that,  a  witness  was  allowed  to  testify  that  he  heard  cries  at 
the  house  where  the  prisoner  and  his  murdered  wife  lived,  on  the  Saturday  night 
preceding  her  death,  and  the  prosecution  was  allowed  to  ask  what  in  his  opinion 
those  cries  indicated ;  joy  or  what  ?    To  this  the  witness  answered  that  it  seemed 


Murder.  695 


to  him  she  cried  for  help ;  that  he  did  not  think  she  did  it  for  pleasure.  It  waa 
proved  by  Mrs.  Laird,  a  witness,  that  the  Sunday  preceding  the  death  of  the  wife, 
she  heard  her  threaten  all  day  to  get  the  prisoner  arrested. 

Tlie  record  failed  to  show  that  the  prisoner  was  asked  by  the  court,  after  the  ver- 
dict was  rendered  and  before  judgment  was  pronounced  thereon,  what  he  had  to  say 
why  judgment  should  not  be  pronounced  a^inst  him/*or  that  any  opportunity  waa 
given  to  him  by  the  court,  at  this  stage  of  the  proceedings,  for  that  purpose. 
Mamer  v.  The  PeopUy  848. 

19.  Held,^T%t\  That  the  law  proyides  that  a  bill  of  exceptions  shall  be  settled, 
signed  and  sealed,  and  shall  be  filed  with  the  clerk  of  the  court  and  returned  upon  a 
writ  of  error,  as  theretofore  authorized  in  personal  actions ;  that  the  cause  is  to  be 
heard  upon  the  exceptions  in  such  form,  and  the  law  does  not  authorize  the  substitu- 
tion of  the  reporter's  minutes  for  these  exceptions. 

Hdd,  second :  That  the  answer  of  the  witness  as  to  what  the  cries  he  had  heard 
indicated,  whether  joy  or  what,  was  clearly  objectionable,  and  the  overruling  of  the 
defendants  objection  was  erroneous.  The  question  called  for  the  conjecture  of  the 
witness  as  to  tiie  cause  of  the  cries  and  not  for  a  description  of  them.  The  former 
was  incompetent,  the  latter  was  not 

Heldy  third :  That  the  statement  of  a  witness  that  the  deceased  kept  threatening 
all  day  to  get  prisoner  arrested,  should  have  been  rejected  on  the  trial.  What  the 
deceased  said  in  the  absence  of  the  accused,  whether  by  way  of  threat  or  otherwise, 
was  incompetent.  Its  effect  was  injurious  to  the  prisoner  by  creating  a  belief  in  the 
jury  that  he  had  inflicted  violence  upon  her. 

Held,  fourth :  That  the  omission  of  the  court  to  give  the  defendant  any  opportu- 
nity, after  verdict  and  before  sentence,  to  say  why  judgment  should  not  be  pro- 
nounced against  him  was  error.  It  deprived  the  defendant  of  a  substantial  legal 
right  Id, 

20.  The  prisoner  was  convicted  of  the  murder  of  Frederick  A.  Merrick.  The  de- 
ceased was  a  clerk  in  a  store  and  was.  in  the  night  time,  asleep  therein  with  another 
clerk,  when  the  prisoner  with  two  others  burglariously  entered  said  store.  The  de- 
ceased and  his  fellow  clerk  were  aroused  from  sleep  by  the  burglars  and  a  collision 
ensued,  in  which  the  prisoner  shot  the  deceased  with  a  pistol  which  resulted  in  his 
death.  In  the  affray  two  of  the  burglars  were  killed  and  their  bodies  were  after- 
wards found  in  the  river  near  where  the  burglary  was  committed.  The  prisoner  was 
found  near  the  neighborhood  of  the  store,  and  evidence  was  given  tending  to  show 
that  he  was  the  third  burglar  and  fired  the  shot  which  killed  Merrick.  Evidence 
was  also  given  showing  intimate  relations  existing  between  the  prisoner  and  the  de- 
ceased burglars  under  many  and  (^fferent  names. 

Photographs  of  the  two  deceased  burglars  were  taken  after  deatl),  and  submitted 
to  their  relatives  and  acquaintances  who  were  on  the  trial  allowed  to  give  their 
opinion,  as  to  their  identity,  from  such  photographs. 

Burglar  tools  found  in  the  desk  of  the  accused  in  New  York,  were  permitted  to  be 
given  in  evidence  on  the  trial. 

The  accused  was  convicted  of  murder  in  the  first  degree  and  the  conviction  waa 
affirmed  by  the  Supreme  Court    Jiuioffy,  Tke  People,  869. 
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21.  Heldy  That  if  the  homicide  was  committed  by  one  of  several  persons,  in  the 
prosecution  of  an  unlawful  purpose  or  common  design,  in  which  the  combining  parties 
had  united,  and  for  the  effecting  whereof  they  had  assembled,  all  were  liable  to 
answer  criminally  for  the  act,  and,  if  the  homicide  was  murder,  were  guilty  of  mur- 
der, assuming  that  it  was  within  the  comtflon  purpose.  All  present  at  the  time  of 
the  offence  are  principals,  although  only  one  acts,  if  they  are  ctmfederates,  and  en- 
gaged in  a  common  design,  of  which  the  offence  is  a  part. 

Held,  That  the  guilty  purpose  of  resisting  any  person  who  might  endeavor  to  ap- 
prehend them  need  not  have  been  formed  when  the  parties  went  out  with  a  common ' 
illegal  purpose  of  larceny.  The  time  when  the  illegal  combination  and  arrange- 
ment was  made,  which  resulted  in  murder,  is  not  material,  so  long  as  it  was  made 
before  the  actual  commission  of  the  offence.  They  may  have  only  had  a  larceny  in 
their  minds  when  they  left  New  York,  the  other  intent  may  have  been  formed  after 
they  had  reached  Binghamton,  or  after  they  entered  upon  the  premises. 

Held,  That,  under  the  Revised  Statutes,  (2  R.  S.,  661,  g  11),  as  the  prisoner  and 
his  confederates,  were  engaged  in  the  commission  of  a  felony,  the  deceased  could 
lawfully  use  all  the  force  necessary,  to  oppose  and  prevent  the  consummation  of  the 
felony  and  could  resist  all  attempts  to  inflict  bodily  injury  upon  himself,  and  could 
lawfully  detain  the  felons,  and  hand  them  over  to  the  officers  of  the  law,  for  prosccn- 
tion  and  punishment,  and  it  would  only  bo  by  the  use  of  unnecessary  or  wanton 
violence  and  the  infliction  of  unnecessary  or  wanton  injury  to  the  person  of  the  crim- 
inal, that  the  deceased  could  be  a  wrongdoer  and  that  under  these  circumstances  the 
offence  was  not  reduced  to  manslaugliter  in  the  second  d^ree. 

Held^  That  although  the  judge  twice  in  his  charge  alluded  to  the  fact  that  the  ac- 
cused was  not  sworn  in  his  own  behalf,  yet,  when  his  attention  was  called  to  that 
part  of  his  charge  and  he  charged  the  jury  that  there  was  no  law  requiring  the  pris- 
oner to  be  sworn,  and  there  was  i^o  inference  to  be  drawn  from  the  fact  of  his  not 
being  sworn,  the  error  was  cured^y  the  subsequent  explanation. 

Heldy  That  the  production  in  evidence  of  certain  implements  and  papers  found  in 
the  room  and  desk  of  the  prisoner,  and  the  submission  to  the  jury  of  the  question  of 
fact  as  to  the  connection  of  the  prisoner  with  these  articles,  upon  all  the  evidence^ 
was  not  error. 

Held,  That  it  was  not  error,  under  the  ciVcumstances,  to  admit  the  photograph 
likenesses  of  the  two  drowned  persons,  as  evidence  for  what  they  were  worth.  By 
themselves,  they  would  have  been  of  but  little  value  ;  but  they  were  of  some  value 
as  corroborating  the  other  evidence  identifying  the  bodies.  Id. 

22.  The  prisoner,  Roger  Lamb,  was  indicted  for  the  murder  of  his  wife  Joanna. 
The  statement  of  .the  case  is  made  in  the  opinion  of  Chief  J.  Danies. 

Held,  following  Shorter  v.  7%tf  People,  2  N.  Y.,  198,  that,  where  one,  who  is  with- 
out fault  himself,  is  attacked  by  another  in  such  a  manner,  or  under  such  circum- 
stances, as  to  furnish  reasonable  ground  for  apprehending  a  design  to  take  away  his 
life,  or  do  him  some  great  bodily  harm,  and  there  is  reasonable  ground  for  believing 
the  danger  imminent  that  such  design  will  be  accomplished,  he  may  safely  act  upon 
appearances,  and  kill  his  assailant  if  that  be  necessary  to  avoid  the  apprehended 
danger;  and  the  killing  will  be  justifiable,  although  it  may  afterward  turn  out  that 
the  appearances  were  false,  and  there  was  in  fact  neither  design  to  do  hun  serious 
injury  nor  danger  that  it  would  be  done. 

Held,  That  a  person  muat  decide  at  his  peril,  upon  the  force  of  tlie  circumstances  In 
which  he  is  placed,  for  that  is  a  matter  which  will  be  subject  to  judicial  review. 
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Hddy  That  it  is  not  enough  that  the  party  believed  himself  in  danger  ;  the  facts 
and  circumstances  must  be  such  that  the  jury  can  say  that  he  had  reasonable  grounds 
for  his  belief. 

Held,  That  to  maintain  the  killing  was  justifiable  as  a  lawful  and  necessary  act  of 
self-defence,  it  was  essential  to  show,  that  the  defendant  was  acting  in  nowise  against 
the  law,  in  the  encounter  which  resulted  in  the  homicide ;  that  at  the  time  of  giving 
the  fatal  blow,  he  had  reasonable  ground  to  apprehend  a  design  to  do  him  some  great 
personal  injury;  and,  that  he  also  had  reasonable  ground  to  believe  that  there  was 
imminent  danger  of  such  design  being  accomplished.  The  jury  are  to  judge  whether 
the  prisoner  was  in  such  apparent  danger  as  to, cause  him  to  believe  it  was  necessary 
to  kill  his  adversary  in  self-defence.  It  is  not  enough  for  the  prisoner  to  say  he 
believed  it ;  but  it  is  for  the  jury  to  determine  whether  or  not  the  prisoner  had  a 
right,  under  the  circumstances,  to  believe  it.     The  People  v.  Lamb,  423. 

23.  The  only  exceptions  taken  by  the  prisoner  to  the  reception  of  evidence,  was 
the  refusal  of  the  court  to  allow  the  following  questions  to  be  answered. 

"Do  you  know  the  general  character  of  Mrs.  Lamb;  that  is,  whether  she  was  of 
a  fighting,  vindictive,  brutal  nature  or  not?" 

"  Was  Mrs,  Lamb  of  a  quarrelsome,  vindictive,  and  brutal  character  ?  " 

"  What  was  her  general  character  for  peace  and  quietness  ?  " 

Held,  That  such  evidence  can  only  be  proper  in  a  cose  where  it  shows  that  thera 
was  an  assault  committed  or  threatened  by  the  deceased  upon  the  prisoner,  and  a 
doubt  was  created  whether  the  homicide  was  perpetrated  from  malice  or  to  repel 
such  assault,  and  from  a  principle  of  self-defence.  It  must  be  an  assault  committed 
or  threatened  at  the  time  of  the  homicide,  or  so  immediately  preceding  it,  or  so  inti- 
mately connected  with  it,  as  to  justify  the  taking  of  life  in  self-defence,  or  to  ward  off 
great  impending  and  imminent  danger  of  bodily  harm. 

ffeld.  That  the  principle  is  fundamental,  where  this  class  of  testimony  is  admitted, 
that  knowledge  of  the  character  of  the  deceased  must  be  brought  home  to  the  knowl- 
edge of  the  defendant,  and  that  it  should  affirmatively  appear  that  the  defendant  had 
such  knowledge,  before  a  foundation  can  be  laid  for  the  introduction  of  this  testi- 
mony. Id, 


24.  Seid,  That  it  was  the  duty  of  the  judge  to  instruct  the  jury,  that  to  constitute 
murder  in  the  first  degree,  they  must  find,  not  only  that  the  prisoner  designed  ta 
kill  his  victim,  but  that  it  was  a  premeditated  design,  and  that,  if  there  was  no  pre- 
meditation, the  ofifence  was,  by  our  statute,  reduced  to  the  crime  of  murder  in  th& 
second  degree.  Id. 

26.  Held^  That,  in  so  far  as  the  charge  left  it  to  the  discretion  of  the  jury  to  utterly 
disregard  the  uncontradicted  evidence  of  the  defendant's  good  character,  it  was  erro- 
neous and  prejudicial  to  the  defendant  The  rule  is,  that  such  evidence  must,  in  any 
event,  be  considered  by  the  jury,  together  with  the  other  facts  and  circumstances  of 
the  case ;  it  is  not  merely  of  value  in  doubtful  cases,  but  \n\\,  of  itself,  sometimes 
create  a  doubt  where  none  could  exist  without  it ;  and  if  good  character  be  proved 
to  the  satisfaction  of  the  the  jury,  it  should  turn  the  scale  in  favor  of  the  defendant, 
even  in  cases  where,  without  It,  the  whole  evidence  would  slightly  preponderate- 
against  him.  Id^ 
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26.  The  prisoner  was  indicted  for  the  murder  of  his  wife.  The  indictment  chargred 
the  offence  to  have  been  committed  in  the  city  of  New  York  on  or  about  the  22d 
day  of  July,  1866.  He  was  tried  in  the  General  Sessions  of  that  city,  convicted  and 
sentenced  to  be  hanged.  On  writ  of  error  to  the  General  Term,  the  conviction  was 
affirmed.     An  appeal  from  such  decision  is  brought  and  error  alleged : 

First.  That  as  it  was  not  proved,  on  the  trial,  that  the  offence  was  committed 
within  the  city  limits,  the  witnesses  simply  speaking  of  the  occurrence  as  having 
taken  place  in  Broome  street,  the  General  Sessions  of  the  city  of  New  York  had  no 
jurisdiction  of  the  case. 

Held,  That  as  it  was  assumed  throughout  the  trial,  both  by  the  prisoner's  counsel 
and  the  prosecution,  that  Broome  street  was  in  the  city  of  New  York,  and  that  the 
offence  was  committed  within  the  city  limits,  it  is  now  too  late  to  make  the  objection. 

Second.  That  the  evidence  does  not  show  the  year  in  which  the  offence  was  com- 
mitted, but  it  only  shows  that  it  took  place  on  the  22d  day  of  July. 

Held,  That  as  the  indictment  charged  the  offence  as  having  beei>  committed  on 
the  22d  of  July,  1865,  and  as  the  trial  took  place  on  the  19th  day  of  October  follow- 
ing,  it  would  be  the  legal  inference,  that  the  offence  was  committed,  as  charged  in 
the  indictment,  upon  the  22d  of  July  next  preceding,  and  as  the  entire  trial  was 
conducted  upon  that  presumption,  there  can  be  no  force  in  the  objection. 

Third.  That  the  indictment  is  bad,  because  the  caption  does  not  allege  that  the 
grand  jurors  "  were  then  and  there  sworn  and  charged.** 

ffeld,  That  while  an  indictment  remains  in  the  same  court  in  which  it  is  found,  a 
•caption  is  not  necessary.    The  caption  forms  no  part  of  the  indictment. 

ffeld.  That  the  charge  of  the  judge  was  correct.  It  was  as  follows :  "  Every  man 
is  presumed  to  be  sane,  and  to  possess  a  sufficient  degree  of  reason  to  be  responsible 
for  his  acts.  When  the  question  of  insanity  is  presented  upon  the  evidence,  the 
prisoner  is  entitled  to  the  benefit  of  any  doubt  which  may  arise  upon  the  question ; 
that  is,  the  jury  must  be  satisfied,  beyond  all  reasonable  doubt,  that  he  was  sane 
when  he  committed  the  act ;  but  if  the'  jury  are  satisfied,  beyond  the  reasonable 
doubt,  that  the  prisoner  knew  that  the  nature  and  quality  of  the  act  he  was  doing 
was  wrong,  the  law  holds  him  responsible.  The  true  test  of  responsibility  for  acts 
committed  is  commonly  known  as  the  test  of  right  and  wrong.  If  the  jury  are  sat- 
isfied that  the  prisoner  knew  the  difference  between  right  and  wrong,  in  regard  to 
the  particular  act  in  question,  then  the  law  holds  him  responsible  for  his  act.  If 
they  are  not  so  satisfied,  of  course  It  would  be  their  duty  to  acquit  him  absolutely.** 
Wafffier  v.  The  People,  466. 

27.  The  prisoner  was  indicted  for  the  murder  of  his  wife  and  tried  at  the  Ulster 
Oyer  and  Terminer,  and  convicted  of  manslaughter  in  the  second  degree.  Upon 
writ  of  error  to  the  Supreme  Court  the  judgment  was  reversed,  and  the  people 
brought  error  to  this  court. 

Held,  That  a  writ  of  error  will  lie  from  the  judgment  of  the  Supreme  Court  re- 
versing a  conviction  in  the  Oyer  and  Terminer  and  granting  a  new  trial.  The  act 
of  1852  expressly  authorizes  a  review  by  this  court  in  such  cases.  The  decision  in 
the  Supreme  Court  is  a  judgment  within  the  meaning  of  the  act,  and  it  is  final,  so 
far  as  that  court  is  concerned.     7^  People  v.  Bennett,  482. 

28.  On  the  trial  and  at  the  close  of  the  evidence  on  the  part  of  the  prosecutioB, 
the  counsel  for  the  prisoner  moved  the  court  to  discharge  the  prisoner  on  the  ground 
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that  this  was  not  a  case  for  the  jury,  the  criminal  agency  of  another  than  the  de- 
ceased not  having  been  proved  to  have  been  the  cause  of  her  death.  A  simiUir  mo- 
tion was  made  at  the  close  of  the  whole  evidence.     Both  motions  were  denied. 

Held,  That  the  oonrt  of  Oyer  and  Terminer  had  no  power  to  grant  the  precise 
motion  made.  The  yerdict  of  the  jury  must  be  pronounced  after  the  trial  has  been 
commenced,  bat  this  may  be  done  under  the  advice  or  direction  of  the  court. 

Held,  Tliat,  if  any  view  of  the  facts  which  the  jury  was  warranted  in  taking  would 
justify  a  verdict,  then  it  was  a  question  of  fieict  and  not  of  law,  and  the  court  properly 
declined  to  take  it  from  the  jury. 

Held,  That  in  determining  a  question  of  fact  from  circumstantial  evidence,  there 
are  two  general  rules  to  be  observed:  1.  The  hypothesis  of  delinquency  or  guilt 
should  flow  naturally  from  the  facts  proved,  and  be  consistent  with  them  all.  2.  The 
evidence  must  be  such  as  to  exclude  to  a  moral  certainty,  every  hypothesis  but  that 
of  his  guilt  of  the  offence  imputed  to  him,  or,  in  other  words,  the  facts  proved  must 
all  be  consistent  with  and  point  to  his  guilt  not  only,  but  they  roust  be  inconsistent 
with  his  innocence. 

Held,  That  the  corpus  delicti  has  two  components :  Death  as  the  result,  and  the 
criminal  agency  of  another  as  the  means,  and  that  there  must  be  direct  proof  of  one 
or  the  other ;  that  both  cannot  be  established  by  mere  circumstantial  evidence.     Id, 

29.  The  prisoner  was  indicted  for  murder. 

At  the  trial  upon  the  conclusion  of  the  testimony,  the  prisoner's  counsel  requested 
the  court  to  charge  the  jury  that  upon  the  Indictment  and  evidence  the  jury  could 
convict  the  prisoner  of  murder  in  the  second  degree,  and  further,  that  if  the  prisoner 
killed  the  deceased  by  an  assault  upon  him  with  a  dangerous  weapon  with  intent  to 
maim  him,  but  without  any  intent  to  effect  death,  such  killing  was  murder  in  the 
second  degree,-  which  request  was  refused. 

The  court  did  charge  that  the  defendant  could  not  be  convicted  of  murder  in  the 
first  degree,  unless  he  acted  from  a  premeditated  design  to  effect  the  death  of  the 
deceased,  and  that  in  the  absence  of  such  an  intent,  his  offence  was  reduced  to  man- 
slaughter. 

Held,  That  by  the  ruling  upon  the  propositions  of  the  prisoner's  counsel  and  by 
the  charge,  the  court  excluded  from  the  consideration  of  the  jury  the  question 
whether  the  prisoner  could  upon  the  evidence  be  convicted  of  murder  in  the  second 
degree,  and  decided,  as  matter  of  law,  that  such  a  conviction  was  not  warranted  by 
the  evidence.  It  was  the  duty  of  the  court  to  instruct  the  jury  as  to  the  legal  effect 
of  conclusions  of  fact  which  they  were  at  liberty  to  deduce  from  the  evidence.  It  is 
the  business  of  the  court  to  see  that  a  proper  direction  be  given  to  the  jury,  in  point 
of  law,  upon  the  evidence. 

Held,  That  whether  the  crime  committed  by  the  prisoner  was  murder  in  the  first 
or  second  degree,  under  the  statute  of  1862,  depends  upon  the  fact  whether  the  evi- 
dence discloses  or  tends  to  establish  that  the  accused,  when  he  inflicted  upon  Putnam 
the  blow  which  resulted  in  his  death,  was  engaged  in  the  commission  of  a  felony, 
witliln  the  purview  of  this  statute.  The  jury  found  that  the  prisoner,  when  he  struck 
the  blow,  intended  to  kill  the  deceased  and  the  evidence  fully  sustains  their  view  of 
the  case.  By  necessary  inference  the  jury  must  have  found  that  the  prisoner  was 
not,  at  the  time  of  the  act,  engaged  in  the  commission  of  any  felony  other  than  the 
homicide  of  which  he  was  convicted.     Fwier  ▼.  7*Ae  People,  508. 
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80.  The  prisoner  waa  convicted  of  murder  in  the  first  degree.  Five  wounds  were^ 
found  upon  the  body  of  the  deceased,  one  in  the  left  breast  penetrating  the  heart.  On 
the  trial  a  surgeon  who  was  present  at  the  poni-mortem  examination  of  tlie  body,  wa» 
permitted,  under  objection,  to  testify  that,  in  his  opinion,  the  wound  in  the  hearty 
was  the  cause  of  death.     Held,  no  error. 

Questions  were  asked  tending  to  show  particular  instances  of  exhibitions  of  tem- 
per, and  excluded,  under  objection. 

Beld,  That  the  questions  were  not  competent. 

Held,  That  as  the  court  corrected  the  misdirection  claimed  to  have  been  given,  and 
the  rule,  as  claimed  by  the  prisoner's  counsel,  asserted,  there  was  no  error  and 
nothing  presented  for  review.     JEgyler  v.  The  FeopU,  585. 

81.  Edward  S.  Stokes  was  indicted  for  murder,  and  convicted  in  the  Oyer  and 
Terminer  for  the  county  of  New  York,  of  murder  in  the  first  degree.  The  prisoner 
interposed  seven  special  pleas  to  the  indictment. 

First  That  there  was  a  grand  jury  of  the  General  Sessions  in  existence  at  the  time 
the  bill  was  found  by  the  grand  jury  of  the  Oyer  and  Terminer ;  that  the  former 
was  the  only  legal  grand  jury  in  existence^ 

Second,  The  grand  jury  of  the  Oyer  and  Terminer  was  not  legally  impanelled,  inas- 
much as  Judge  Ing^aham,  who  presided  therein  at  the  time  they  were  sworn  and  re- 
turned the  indictment,  and  at  the  time  it  was  filed,  was  also  one  of  the  judges  of  the 
General  Term. 

Third,  That  by  an  order  of  the  General  Term,  made  November,  1869;  Judge  D,  P» 
Ingraham  was  appointed  to  hold  a  Court  of  Oyer  and  Terminer  for  December,  1871 ; 
that  subsequently,  in  April,  1870,  he  wa%  appointed  by  the  Governor  one  of  the  per- 
manent judges  of  the  General  Term. 

/fourth.  The  same,  in  substance,  as  the  third  plea. 

Fi/ih.  That  at  the  time 'this  bill  of  indictment  was  found  by  the  Oyer  and  Terminer, 
the  only  regular  grand  jury  in  session  was  that  of  the  General  Sessions. 

Sixih.  The  coroner  was  bound  to  return  his  proceedings  to  the  next  court  of  crimi- 
nal record,  which  would  have  been  the  February  term  of  either  the  General  See- 
sions  or  the  Oyer  and  Terminer,  beginning  on  the  second  Monday  of  February,  1872. 

Seventh.  That  the  grand  jury  was  illegally  and  irregularly  organized. 

To  the  first  six  of  these  pleas,  the  district  attorney  demurred.  The  court  sustained 
the  demurrer.  To  the  seventh  plea,  the  district  attorney  joined  issue,  and  it  was 
tried.  The  court  directed  the  jury  to  find  a  verdict  for  the  people.  The  prisoner 
protested  and  excepted. 

Held,  That,  as  to  the  first  six  pleas,  there  was  nothing  contained  in  any  of  these 
pleas  entitling  the  prisoner  to  judgment  quashing  the  indictment  or  to  any  other  re- 
lief; the  same  held,  in  regard  to  the  seventh  plea.  The  testimony  disclosed  nothings 
tending  to  show  the  invalidity  of  the  indictment,  and  the  prisoner  was  not  injured 
by  the  disposition  of  the  matter  by  the  judge.     Stokes  v.  77l«  People,  657. 

82.  It  was  claimed  by  the  accused,  that  the  act  of  May  8, 1872,  regulating  the  quali- 
fications of  jurors  is  unconstitutional. 

Held,  That,  while  the  constitution  secures  the  right  of  trial  by  an  impartial  jury,, 
the  mode  of  procuring  and  impanelling  such  jury  is  r^ulated  by  law,  and  it  i» 
within  the  power  of  the  legislature  to  make,  from  time  to  time,  such  changes  in  the 
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law  as  it  may  deem  expedient,  taking  care  to  preserve  the  right  of  trial  by  an  impar 
tial  jury.    The  statute  provides  that  the  court  shall  be  satisfied  that  the  person 
proposed  as  a  juror  does  not  entertain  such  a  present  opinion  as  would  influence  his 
verdict     The  oath  of  the  juror  is  not  conclusive. 

The  accused  insists  that  the  offence  charged  having  been  perpetrated,  if  at  all,  prior 
to  the  passage  of  the  act  of  1872,  it  is  not  to  be  applied  in  the  trial  of  this  case,  but 
only  to  cases  arising  thereafter. 

Held,  That,  while  no  ex  pogt  facto  law  is  valid,  this  has  no  application  to  the  rules 
of  evidence  or  the  details  of  the  trial.  These  may  be  changed  as  to  prior  equally 
with  subsequent  offences.  Id. 

88.  The  counsel  for  the  accused  offered  to  prove  that  the  deceased,  a  short  time 
before  the  occurrence,  had  made  violent  threats  against  him,  such  as  that  he  "  would 
beggar  him  first  and  then  kill  him ;"  "  I  go  prepared  for  him  all  the  time ;  so  sure  as  my 
name  is  Jim  Fisk  I  will  kill  him ;"  "  I  would  kill  him  as  soon  as  I  would  a  ferocious 
dog.'*  This  was  objected  to  by  the  prosecution  and  rejected  by  the  court.  The 
accused  excepted. 

Held,  That  it  was  a  question  for  the  jury  whether  the  case  was  one  of  excusable 
.  homicide,  upon  the  ground  that  the  act  was  perpetrated  by  the  accused  in  defending 
himself  against  an  attempt  by  the  deceased  to  murder  him,  and  according  to  this 
view  of  this  case  I  think  the  testimony  offered  was  competent  and  the  exception  to 
its  exclusion  well  taken.  The  error  was  one  prejudicial  to  the  accused,  by  depriv- 
ing him  of  the  right  to  have  competent  testimony  in  his  favor  considered  by  the  jury, 
and  cannot  be  overlooked  by  the  court  Id» 

84.  The  minutes  of  the  grand  jury,  showing  that  an  indictment  had  been  ordered 
against  the  accused,  upon  the  complaint  of  Fisk,  the  deceased,  for  blackmailing,  under 
objection,  was  received  in  evidence. 

Held  to  be  error.  There  was  no  proof  tending  to  show  that  the  prisoner  had  any 
knowledge  of  any  such  acti6n  by  the  grand  jury.  Had  the  prisoner  known  of  the 
action  of  the  grand  jury,  it  would  have  been  competent  to  show  a  motive  for  kill- 
ing the  deceased,  and,  being  proper  for  any  purpose,  there  would  have  been  no 
error  in  receiving  it  Id. 

86.  Jennie  Turner  was  introduced  as  a  witness  by,  and  gave  material  testimony  for 
the  accused.  With  a  view  to  impair  the  credibility  of  her  testimony,  she  was  asked 
by  the  prosecution,  upon  cross-examination,  whether  she  had  not  left  Mrs.  Morse,  by 
whom  she  had  been  employed,  without  her  knowledge  or  consent,  and  whether  she 
did  not  take  things  not  belonging  to  her,  when  she  left  The  prosecution  was  per- 
mitted, under  objection,  to  prove  by  Mrs.  Morse,  that  her  testimony  in  answer  to 
these  questions  was  untrue. 

Held,  error.  Upon  cross-examination  the  prosecution  had  the  right,  for  the  pur- 
pose of  impairing  the  credit  of  the  witness,  to  ask  questions  as  to  those  collateral 
matters,  but  having  asked  and  obtained  answers,  must  abide  by  the  answers  given ; 
other  witnesses  could  not  be  called  to  prove  such  answers  untrue.  It  cannot  be  said 
the  accused  sustained  no  injury  from  this.  The  direct  tendency  of  the  incompetent 
testimony  was  to  impair  the  credit  given  to  the  testimony  of  his  witness.  Id. 

86.  Section  8  of  title  2  of  the  statute  declares  in  what  cases  the  homicide,  when 
perpetrated  by  an  individual,  shall  be  justifiable.     Section  2  of  title  1,  as  amended  by 
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the  act  of  1862,  provides  that  such  killing,  unless  it  be  manslaughter,  excusable  or 
justifiable  homicide,  shall  be  murder  in  the  first  degree  in  the  ^following  cases  : 
Mrst.  When  perpetrated  from  a  premeditated  design  to  efifeot  the  death  of  the  per- 
son killed  or  of  any  human  being.  It  was  under  this  provision  that  the  prosecution 
sought  to  convict  the  prisoner. 

Held,  That,  to  justify  a  conviction,  it  was  necessary  for  the  prosecution  to  prove 
all  the  facts  bringing  the  case  of  the  prisoner  within  it.  Mere  proof  of  the  killing 
did  not,  as  a  legal  implication,  show  this.  It  might  still  be  murder  in  the  second 
degree,  manslaughter  in  some  degree,  or  justifiable  or  excusable  homicide,  consistent 
with  such  proof.  It  was  error  to  instruct  the  jury  that  the  law  implied  all  these 
facts  from  Uie  proof  of  killing.  Id. 

87.  The  accused  was  convicted  of  murder  in  the  first  degree.  The  prisoner  was 
confined  in  the  Auburn  State  prison,  as  a  convict,  and  while  there,  stabbed  Elibu 
Moore,  a  fellow  convict,  with  a  shoe  knife,  inflicting  a  mortal  wound,  of  which  he 
died.  It  is  claimed  by  the  counsel  for  the  prisoner,  that  there  was  no  evidence  of 
premeditated  design  to  kill  Held,  That  the  claim  is  not  tenable.  The  evidence 
g^ven  upon  the  trial  was  conflicting  as  to  the  principal  point  litigated,  whether  the 
deceased  had  a  knife  in  his  hand  with  which  he  attempted  first  to  stab  the  prisoner. 
It  was  for  the  jury  to  determine  whether  the  version  given  by  the  witnesses  for  the 
prosecution  or  that  given  by  the  witnesses  for  the  defence  was  correct.  It  is  suf- 
ficient, under  the  statute  in  force  before  the  act  of  1878,  if  the  design  to  eflect  death 
be  formed  at  the  instant  of  striking  the  fatal  blow.  The  act,  chapter  644  of  the 
Laws  of  1878,  changed  the  definition  of  murder,  both  in  the  first  and  second  degrees, 
but  the  homicide  in  question  took  place  a  few  days  prior  to  the  passage  of  the  act  and 
was  not  affected  by  it    Donokue  v.  The  People,  580. 


PERJURY. 

1.  The  indictment  says  that  "Eliza  E.  Carpenter*  on  the  25th  of  June,  1860, 
brought  a  petition  of  divorce  addressed  to  the  Supreme  Court  then  next  to  be  held/' 
etc.,  "stating  her  petition,**  etc.,  and  then  states  the  substance  and  prayer  of  the 
petition  for  divorce,  alimony  and  the  custody  of  the  child.  It  then  proceeds  as  fol- 
lows:*" Whereupon  it  became  necessary  to  take  the  testimony  of  witnesses  in  the 
premises,"  and  then  states  that  the  respondents  "  appeared  before  Henry  M.  Wor- 
then,  a  notary  public,  and  made  his  deposition  as  to  facts  in  the .  premises,"  ete. 
The  State  v.  SUeper  et  at.,  93. 

2.  It  is  claimed  that  the  indictpient  does  not  aver  any  service,  and  without  such 
averment  is  bad. 

The  words  "  brought  her  petition  to  the  Supreme  Court,"  it  is  admitted,  express 
the  idea  of  having  made  and  signed  the  petition ;  but  it  is  agreed  that  they  do  not 
convey  any  idea  of  service  of  it.  They  all  convey  the  idea  of  commencing  a  pro- 
ceeding in  court. 

The  court  will  not  act  till  due  service  has  been  made  or  notice  given. 

The  indictment  sufficiently  connects  the  false  evidence  with  the  petition ;  and,  we 
think  the  words,  "  brought  a  petition  of  divorce  to  the  Supreme  Court,"  or  "  peti- 
tioned the  Supreme  Court,"  sufficiently  aver  the  pendency  of  the  suit  in  court  to 
make  it  a  judicial  proceeding.  Id, 
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8.  It  should  either  plainly  appear  on  the  face  of  the  indictment  that  the  false  evi- 
dence was  material  to  the  issue  in  the  judicial  proceeding ;  or  else  it  should  be 
expressly  alleged  that  the  false  evidence  was  material.  It  is  not  necessary  to  state 
in  the  indictment  what  the  issues  were,  and  how  the  false  evidence  bore  upon  such 
issues,  or  was  connected  with  other  facts  bearing  upon  them,  so  thai  it  shall  appear 
upon  the  face  of  the  indictment  how  it  was  material.  It  is  sufficient  if  the  indict- 
ment expressly  avers  that  it  was  material  to  prove  certain  facts,  and  that  the  respon- 
dent falsely  swore  to  those  very  facts.  Id. 

4.  The  allegation  that  the  respondents  "falsely,  wilfully  and  corruptly*'  swore,  i» 
sufficient  without  the  word  "  knowingly .**  Id, 

• 

6.  Whenever  the  witness  has  been  convicted  of  perjury,  he  is  excluded  from  testi- 
fying, and  our  statute,  like  the  5  Eliz.,  chap.  9,  §  6,  provides  that  a  person  convicted 
of  perjury  ' '  shall  not  thereafter  be  received  as  a  witness,  to  be  sworn  in  any  matter 
or  cause  whatsoever,  until  the  judgment  against  him  be  reversed"  (2  R.  S.,  607,  §  1, 
2d  ed.);  and  it  is  held,  both  under  our  statute  and  the  statute  of  Elizabeth,  that  a 
pardon  which  purports  to  restore  a  person  convicted  of  perjury  to  all  his  civil  rights, 
will  not  make  him  a  competent  witness  (HoughlcUing  V.  Kelderhortse  and  others,  1 
Park.  Cr.  R.,  241 ;  2  Salk.  R.,  691 ;  6  Esp.  R.,  94  ;  Bull.  N.  P.,  292  ;  Phil,  on  Ev., 
21,  22;  1  Greenleafs  Ev.,  878;  HoldridgeY.  Gillespie,  2  Johns.  Ch.  R.,  86).  In  this 
latter  case,  Chancellor  Kent  excluded  the  deposition  of  a  witness  who  had  been  con- 
victed of  perjury,  although  he  had  been  pardoned  by  the  Governor.  The  statute  de- 
clares him  incompetent  until  the  judgment  shall  be  reversed.  This  imposition  of  the 
statute  on  convictions  for  perjury,  in  addition  to  the  severe  punishment  prescribed, 
was  not  imposed  so  much  by  way  of  punishment  to  the  party,  as  it  was  to  prohibit 
the  courts  from  receiving  the  oath  of  a  person  convicted  of  disregar/ling  its  obliga- 
tion, and  to  save  others  from  the  peril  of  the  testimony  of  persons  who  have  proved 
themselves  regardless  of  the  obligations  of  an  oath.     The  People  v.  Evans,  164. 


POSSESSION  OF  STOLEN  PROPERTY. 

1.  On  the  trial  of  this  casie  the  court  charged  the  jury  "That  the  possession  of 
stolen  property  immediately  after  the  commission  of  the  offence  is  prima  facie  evidence 
of  guilt.  In  other  Words,  the  accused  is  called  upon  to  explain  how  he  obtained  the 
property ;"  held,  that  the  judge  charged  correctly.    Knickerhacker  v.  The  People,   287. 

2.  It  is  well  settled  law,  that  the  exclusive  possession  of  the  whole  or  some  part 
of  stolen  property  by  the  prisoner,  recently  after  the  theft,  is  sufficient  when  stand- 
ing alone  to  cast  upon  him  the  burden  of  explaining  how  he  came  by  it,  or  of  giving 
some  explanation ;  and  if  he  fail  to  do  so,  to  warrant  the  jury  in  convicting  him  of 
the  larceny.  Id, 

8.  The  rule  is  uniform,  that  the  recent  possession  of  the  fruits  of  crime  is  evidence 
of  the  crime  itself.  Thus  the  possession  of  stolen  goods,  recently  after  the  loss  of 
them,  may  be  indicative,  not  merely  of  the  offence  of  larceny,  but  of  any  other 
more  aggravated  crime  which  has  been  connected  with  the  theft.  It  follows  that 
possession  is  not  only  evidence  of  larceny,  but  also  evidence  of  burglary.  Id. 

4.  Mere  possession  proves  nothing,  until  it  is  shown  how  it  was  taken.  If  takeo 
by  trespass,  it  proves  trespass;  if  by  larceny,  it  proves  larceny;  if  by  burglary,  it 
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proves  a  barglarious  taking,  and  if  the  defendant  can  give  no  reasonable  account  of 
his  possession,  the  jury  are  justified  In  coming  to  the  conclusion,  that  he  committed 
the  crime.  Id. 

6.  The  judge  charged  the  jury,  among  other  things,  that  if  the  larceny  had  been 
recently  committed,  and  the  fruits  of  the  crime  (that  is  the  stolen  property),  arc 
found  upon  the  prisoner,  the  law  raises  the  presumption  that  be  was  the  guilty  party. 
To  this  part  of  the  charge  the  counsel  for  the  plaintiff  in  error  excepted. 

It  is  obvious  that  a  party  cannot,  as  a  matter  of  law,  be  adjudged  guilty  of  lar- 
ceny upon  proof  that  property  has  been  stolen  and  recently  thereafter  found  in  his 
possession,  in  the  absence  of  any  explanation.  Such  proof  shows  a  strong  probability 
of  guilt ;  but  it  is  for  the  jury , to  determine  its  force,  after  due  consideration  of  (fhe 
kind  of  property,  the  length  of  time  that  may  have  elapsed  between  the  taking  and 
finding  it  in  the  possession  of  the  accused  and  the  probability  from  the  character  of 
the  property  and  other  circumstances  of  the  case,  that  the  accused,  if  innocent,  could 
show  how  he  acquired  possession.     Slover  v.  T'he  People^  60^^ 

6.  The  latter,  in  regard  to  some  property,  could  nearly  always  be  shown  by  an 
innocent  person,  while  it  might  be  impossible  for  one  receiving  money  from  numer- 
ous persons,  to  show  how  he  came  in  possession  of  a  bank  bilL  In  many  cases  judges 
have  instructed  juries  that  such  proof  was  sufficient  to  convict.  This  is  correct^ 
with  the  addition  that,  if  it  convinced  them  of  the  guilt  of  the  party,  which  would 
ordinarily  be  implied  from  the  direction.  In  other  cases,  jurors  have  been  instructed 
that  this  proof  cast  upon  the  accused  the  burden  of  showing  how  he  acquired  posses- 
sion, and  if  he  failed  to  satisfy  them  that  he  did  so  innocently,  it  was  their  duty  to 
convict.  Such  Instructions  are  erroneous.  It  is  for  the  prosecution  to  prove  the 
commission  of  the  crime  charged  by  the  accused,  and  the  burden  of  doing  so  con- 
tinues during  the  whole  trial.  Where  proof  authorizing  a  conviction,  if  unrebntted 
or  not  explained,  has  been  introduced,  it  is  for  the  jury  to  determine  whether  it  satis- 
fies them  of  his  guilt,  as  matter  of  fact,  and  not  £or  the  court,  as  matter  of  law,  to 
direct  them  that  it  is  sufficient^  and  they  must  convict.  Id. 


RAPE. 

1.  Though  the  prosecutrix  may  be  asked,  whether  she  made  complaint  of  the  injuiy, 
and  when,  and  to  whom,  and  the  person  to  whom  she  complained  is  usually  called  to 
prove  that  fact,  yet  the  particular  facts  which  she  stated  are  not  admissible  in  evidence, 
except  when  elicited  on  cross-examination,  or  by  way  of  confirming  her  testimony, 
after  It  has  been  Impeached.  On  the  direct  examination,  the  practice  has  been  to 
ask,  whether  she  made  complaint  that  such  an  outrage  had  been  perpetrated  ipon 
her,  and  to  receive  only  a  simple  "  yes  "  or  "  no."'  Indeed,  the  complaint  constitutes 
no  part  of  the  res  geetm  ;  it  is  only  a  fact  corroborative  of  the  testimony  of  the  com- 
plainant And  where  she  is  not  a  witness  in  the  case,  it  is  wholly  inadmissible. 
BaecM  V.  Ths  People,  178. 

2.  Mr.  Russell,  in  his  treatise  on  Crimes,  after  mentioning  among  the  circum- 
stances bearing  on  the  credibility  of  the  female,  the  fact  that  she  presently  discov- 
ered the  offence,  says :  *'  It  is  the  usual  course,  in  cases  of  rape,  to  ask  the  prose- 
cutrix whether  she  made  any  complaint,  and  if  so,  to  whom ;  and  if  she  mentions  a 
person  to  whom  she  made  complaint,  to  call  such  person  to  prove  IhatfacL    But  it 
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fias  been  the  invariable  practice  not  to  permit  either  the  prosecutrix  or  the  person 
80  called  to  state  the  particulars  of  the  complaint  daring  the  examination  in 
chief."  IcL 

8.  In  Ths  People  v.  HuU«(Z  Hill,  816),  Bronbon,  Justice,  after  citing  the  admonitory 
remarks  of  Lord  Hale  on  the  case  with  which  the  accusation  may  be  made,  and  the 
difficulty  of  defending  by  the  party  charged,  be  he  never  so  innocent,  adds :  "  Cases 
of  this  character  do  not  call  for  any  relaxation  of  the  rules  of  evidence  for  the  pur- 
pose of  supporting  the  accusation.  *  #  *  There  is  much  greater  danger  that 
injustice  may  be  done  to  the  defendant  in  cases  of  this  kind,  than  there  is  in  prose- 
cutions of  any  other  character.**  Id. 

4.  The  judge  at  the  trial,  charged  the  jury  that  if  they  should  find,  from  the  evi- 
dence, that  the  girl  and  the  defendants  were  drinking  together  voluntarily,  and  after- 
wards went  out  together,  without  any  assignation  having  been  made,  or  any  consent 
on  her  part  to  have  sexual  intercourse  with  them,  and  she  became  insensible  from 
the  operation  of  liquor  thus  drank,  and  while  in  such  condition  the  defendants  vio- 
lated her  person,  they  would  be  guilty  of  rape;  hdd,  error.  7%e  People  v. 
Quinn  et  al.,  801. 

6.  At  the  close  of  the  testimony  on  the  part  of  the  people,  the  counsel  for  the 
prisoners  requested  the  court  to  discharge  the  defendants  on  the  ground  that  there 
was  no  evidence  of  non-consent  on  the  part  of  the  female,  and  upon  the  further 
^ound,  that  the  defendants  should  have  been  .indicted  under  another  statute. 

The  court  denied  the  motion,  and  an  exception  was  taken. 

The  girl  was  shown  to  be  a  common  prostitute. 

The  verdict  of  the  jury  was :  "  Assault  with  intent  to  commit  a  rape."  Id. 

6.  SM  First,  that  having  carnal  connection  with  a  woman  intoxicated  to  a  point 
of  insensibility,  is  not  a  rape,  but  is  merely  a  crime  under  the  twenty-third  sec> 
tion  of  the  act  respecting  offences  against  the  person.  (2  R.  S.,  663,  §  28.) 
Merely  having  carnal  knowledge  of  a  woman  while  deprived  by  voluntary  intoxi- 
cation or  otherwise  of  all  reason  or  volition,  without  her  consent,  and^  by  such 
force  only,  as  was  necessary  to  accomplish  the  act  under  such  circumstances,  is 
not  rape. 

Second.  To  constitute  the  crime  of  rape  the  connection  must  be  absolutely  against 
the  will  of  the  female,  and  that  there  should  be  the  utmost  reluctance  and  the  ut- 
most resistance  by  her. 

Third.  The  will  of  the  female  is  an  essential  ingredient  in  the  crime  of  rape ; 
and  the  court  cannot  hold,  that  the  act  of  carnally  knowing  a  woman,  who  has, 
without  any  force,  violence  or  fraud,  been  rendered  wholly  insensible,  and  has  no 
will  whatever  to  oppose  to  the  act,  is  doing  the  act  against  her  will.  In  such  a 
case  she  can  neither  consent  nor  refuse.  Id, 

7.  NftTE. —  It  will  be  seen  that  the  Legislature,  by  the  passage  of  the  Penal  Code, 
has  grouped  together  in  detail  the  criminal  acts  of  sexual  intercourse  contained  in 
sections  22,  23  and  24  of  the  Revised  Statutes,  and  defined  each  act  to  be  rape,  and 
has  given  to  each  the  "  «me  degree  of  punishment    The  Penal  Code  reads : 
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Y06  Rape. 

*'  §  278.  Rape  is  an  act  of  sexual  intercourse  with  a  female  not  the  wife  of  the 
perpetrator,  committed  against  her  will  or  without  her  consent.  A  person  perpetrat- 
ing such  an  act,  or  an  act  of  sexual  intercourse  with  a  female  not  his  wife, 

1.  When  the  female  is  under  the  age  of  ten  years;  or, 

2.  When  through  idiocy,  imbecility,  or  any  unsoundness  of  mind,  either  tempo- 
rary or  permanent,  she  is  incapable  of  giving  consent ;  or, 

8.  When  her  resistance  is  forcibly  overcome ;  or, 

4.  When  her  resistance  is  prevented  by  fear  of  immediate  and  great  bodily  harm, 
which  she  has  reasonable  cause  to  believe  will  be  inflicted  upon  her ;  or, 

6.  When  her  resistance  is  prevented  by  stupor  or  by  weakness  of  mind  produced 
by  an  intoxicating  narcotic,  or  anesthetic  agent,  administered  by,  or  with  the  privity 
of,  the  defendnt ;  or, 

6.  When  she  is,  at  the  time,  unconscious  of  the  nature  of  the  act,  and  this  is  known 
to  the  defendant,  is  punishable  by  imprisonment  for  not  less  than  five  nor  more  than 
twenty  years. 

§  279.  No  conviction  for  rape  can  be  had  against  one  who  was  under  the  age  of 
fourteen  years,  at  the  time  of  the  act  alleged,  unless  his  physical  ability  to  accom- 
plish penetration  is  proved  as  an  independent  fact,  beyond  a  reasonable  doubt 

"  §  280.  Any  'sexual  penetration,  however  slight,  is  sufficient  to  complete  the 
crime."    Ed.  Id, 

8.  The  prisoner  was  indicted  for  rape,  tried,  convicted,  and  sentenced  to  the  State 
prison  for  ten  years. 

The  proof  in  regard  to  the  commission  of  the  offence  rests  upon  the  evidence  of 
the  prosecutrix,  and  her  testimony  is  recited  in  the  opinion  of  the  court. 

The  judge,  at  the  trial,  charged  the  jury,  to  which  an  exception  was  taken  by  the 
prisoner,  that,  "  As  to  the  degree  of  force  used  in  a  case  like  this,  where  resistance 
is  not  made  by  reason  of  a  representation  leading  the  female  to  believe  that  sexual 
penetration  of  her  body  is  necessary  for  the  recovery  from  disease,  the  force  used  in 
ordinary  sexual  intercourse  is  sufficient  to  constitute  a  rape."  Held,  that  this  chaise 
of  the  judge  is  erroneous. 

Principles  contrary  to  those  laid  down  by  the  court  below  have  been  frequently 
asserted. 

On  the  part  of  the  prisoner,  the  court  was  requested  J:o  charge  that :  "  Even  if  the 
defendant  had  accomplished  his  alleged  purpose  by  fraud,  without  intending  to  use 
force,  then  such  fraud  does  not  constitute  rape,  unless  the  evidence  shows  that  the 
defendant  intended  to  use  force,  if  the  fraud  failed,"  which  request  was  denied. 

ffeldf  that  the  proposition  contained  in  the  request  of  the  prisoner  was,  in  several 
/aspects  of  the  case  correct,  and  that  the  jury  should  have  been  instructed  accord- 
ingly. 

As  the  evidence  makes  out  no  offence  against  the  prisoner,  he  is  absolutely  dis- 
charged.    WalUr  V.  7%«  People,  S44. 

9.  For  practice  in  regard  to  judgments  in  criminal  cases,  on  appeal,  see  note  at 
pages  846,  848. 
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REASONABLE  DOUBT. 

1.  NoTK.  —  Tbe  common  law  rule,  in  this  State,  as  to  reasonable  doubt,  is  now 
established  by  statute.  The  Code  of  Criminal  Procedure  on  that  subject  reads  as 
follows:  "§  889.  A  defendant  in  a  criminal  action  is  presumed  to  be  innocent,  until 
the  contrary  be  proved;  and  in  case  of  a  reasonable  doubt  whether  his  guilt  is 
satisfactorily  shown,  he  is  entitled  to  an  acquittal** 

The  legislature  added  another  section  applying  the  rule  of  reasonable  doubt  to  the 
degree  of  crime,  as  follows  :  '*  §  890.  When  it  appears,  that  a  defendant  has  commit- 
ted a  crime,  and  there  is  reasonable  ground  of  doubt,  in  which  of  two  or  more  de- 
grees he  is  guilty,  he  can  only  be  convicted  of  the  lowest  of  these  degrees  only." 

In  the  Webster  Case,  cited  by  Judge  Eakl,  the  learned  Chief  Justice  Shaw  defined 
the  legal  meaning  of  "reasonable  doubt"  as  follows:  "Then  what  is  reasonable 
doubt  ?  It  is  a  term  often  used,  probably  pretty  well  understood,  but  not  easily  de- 
fined. It  is  not  mere  possible  doubt ;  because  everything  relating  to  human  affairs, 
and  depending  on  moral  evidence,  is  open  to  some  possible  or  imaginary  doubt.  It 
is  that  state  of  the  case,  which,  after  the  entire  comparison  and  consideration  of  all 
the  evidence,  leaves  the  minds  of  jurors  in  that  condition  that  they  cannot  say 
they  feel  an  abiding  conviction,  to  a  moral  certainty,  of  the  truth  of  the  charge.  If 
upon  such  proof  there  is  reasonable  doubt  remaining,  the  accused  is  entitled  to  the 
benefit  of  it  by  an  acquittal.  For  it  is  not  sufficient  to  establish  a  probability,  though 
a  strong  one,  arising  from  the  doctrine  of  chances,  that  the  fact  charged  is  more  likely 
to  be  true  than  the  contrary ;  but  the  evidence  must  establish  the  truth  of  the  fact 
to  a  reasonable  and  moial  certainty ;  a  certainty  that  convinces  and  directs  the  under- 
standing, and  satisfies  the  reason  and  judgment,  of  those  who  are  bound  to  act  con- 
scientiously upon  it.  This  we  take  to  be  proof  beyond  reasonable  doubt ;  because 
if  the  law,  which  mostly  depends  upon  considerations  of  a  moral  nature,  should  go 
further  than  this,  and  require  absolute  certainty,  it  would  exclude  circumstantial  evi- 
dence altogether."     CommonweaUh  v.  Webster,  5  Cush.  320.) 

And  again  the  Chief  Justice  enlarges  upon  the  subject  in  the  same  case  as  follows: 
"In  order  to  warrant  a  conviction  of  crime,  on  circumstantial  evidence,  each  fact, 
necessary  to  the  conclusion  sought  to  be  established,  must  be  proved  by  competent 
evidence,  beyond  a  reasonable  doubt ;  all  the  facta  must  be  consistent  with  each 
other,  and  with  the  main  fact  sought  to  be  proved ;  and  the  circumstances,  taken 
together,  must  be  of  a  conclusive  nature,  and  leading  on  the  whole  to  a  satisfactory 
conclusion,  and  producing  in  effect  a  reasonable  and  moral  certainty  that  the  accused, 
and  no  other  person,  committed  the  offence  charged." 

Pollard,  C.  B.,  says,  that,  **  Reasonable  certainty  of  the  prisoner's  guilt,  is  that 
degree  of  certainty,  upon  which  the  jurors  would  act  in  their  own  grave  and  im- 
portant cuncems." 

The  importance  of  extreme  care  in  ascertaining  the  truth  of  every  criminal  charge 
is  of  ancient  observance,  both  in  the  ecclesiastical  and  civil  law.  The  Mosaic  code 
directs  that  the  penalty  of  death  shall  not  be  indicted  until  the  crime  "  be  told  thee,** 
"  and  thou  hast  heard  of  it,"  "  and  inquired  diligently,  and  behold  it  be  true,"  "  and 
the  thing  certain  "  (De^U,  xvii,  4).  The  Spartan  king  Agesilaus,  established  the  same 
law,  which  was  adopted  by  the  Athenians.  Also  by  the  Roman  code,  prosecutors 
were  held  to  the  strictest  proof  of  the  charge.  The  rule  established  in  our  Code  of 
Criminal  Procedure,  in  §  889,  was  familiarly  known  in  the  ancient  common  law  of 
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England.  King  A  If  red  of  England  caused  forty-four  justices  in  one  year  to  be  hanged 
for  their  false  judgment  in  criminal  cases.  It  was  said  "  he  hanged  Frebunu,  be- 
cause he  judged  Harpin  to  die,  whereas  the  jury  were  in  doubt  of  their  verdict ;  for 
in  dotiblfnl  causes,  ofie  ought  rather  to  save  than  to  cotidemii**  (8  Greenleaf  on  Evidence, 
30).     Ed.       77u  People  v.  Schryver,  188. 


RECEIVING  STOLEN  PROPERTY. 

• 

1.  The  plaintiff  in  error  was  ijidicted  for  receiving  twenty-two  bars  of  pig-iron. 

the  property  of  Patrick  Burke  and  others,  knowing  the  same  to  have  been  stolen. 
On  the  trial,  under  objection,  evidence  was  received,  of  the  defendant  having  in  his 
possession  iron  railing  belonging  to  the  witness.  The  railing  was  no  part  of  the  iron 
described  in  the  indictment.  The  court  received  this  evidence  as  competent,  upon 
the  question  of  scienter. 

Held,  That,  to  warrant  the  introduction  of  such  evidence  there  must  be  such  a  con- 
nection of  circumstances  as  that  a  natural  inference  may  be  drawn,  that  if  the  pris- 
oner knew  one  article  was  stolen  he  would  also  be  chargeable  with  the  knowledge 
that  another  was.  The  Briggs  iron  had  no  connection  with  the  pig-iron ;  it  waa 
taken  from  another  place,  belonged  to  another  person,  was  of  a  different  character, 
and  received  at  another  time,  and,  for  aught  that  appears,  some  of  it  from  different 
persons. 

Hdd,  That,  if  a  person  on  trial  for  one  offence  does  call  out  facts,  on  cross-examina- 
tion, without  objection,  tending  to  show  that  he  is  not  guilty  of  another  offence,  this 
does  not  justify  evidence  on  the  part  of  the  prosecution  to  prove  that  he  is  guilty  of 
the  other  offence.  The  accused  can  only  be  tried  for  t)ie  crime  charged ;  and 
this  rule  cannot  be  abrogated  by  evidence  which  may  have  been  called  out  in  re« 
lation  to  another  crime. 

* 

Held,  That  the  practice  of  calling  out  evidence  for  one  purpose,  apparently  inno- 
cent, and  using  it  for  another,  which  is  illegal,  is  improper ;  and,  if  it  is  clear  and 
manifest  that  the  avowed  object  is  colorable  merely,  its  admission  is  error.  Coltman 
y.  The  People,  678. 

2.  The  prisoner  was  indicted,  tried  and  convicted  of  the  crime  of  receiving  prop* 
erty  knowing  it  to  have  been  stolen.  Robinson,  a  witness,  testified  that  he  was,  and 
had  been  for  a  considerable  period,  a  clerk  in  the  store  of  Gardner  <t  Co.,  and  lie 
also  testified  that  he  stole  the  silk  in  question,  consisting  of  two  parcels  of  sewing 
silk,  of  about  one  pound  each,  from  his  employers'  store  and  sold  it  to  the  prisoner 
for  six  dollars,  its  real  value  being  $17.60.  He  further  testified  that  he  had,  on 
ten  or  twelve  previous  occasions  during  the  preceding  year,  stolen  similar  goods 
from  his  employers,  and  on  the  first  two  occasions  pawned  the  goods,  and  afterwards 
sold  the  pawn  tickets  to  the  prisoner,  and  on  the  other  occasions  sold  the  property  in 
the  first  instance  to  him,  and  in  all  cases  at  about  the  same  sum  proportionate  to  the 
value  of  the  property.  The  evidence  as  to  the  prior  transactions,  was  given  and 
received  upon  the  question  of  guilty  knowledge,  and  excepted  to. 

Held,  That  it  is  a  general  rule,  and  one  that  should  be  strictly  observed,  that  it 
is  incompetent  upon  the  trial  for  one  offence  to  prove  that  the  acccused  has  commit- 
ted another,  not  connected  with  it.  An  apparent  exception  to  this  rule  exists  in  cases 
where  knowledge  of  some  particular  fact  is  an  ingredient  of  the  crime,  and  must  be 
affirmatively  proved.     Although  facts  may  be  proved  not  connected  with  the  transao- 
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lion  constituting  the  crime,  to  establish  guilty  knowledge,  3*et  they  may  be  regarded 
as  competent  because  they  tend  directly  to  prove  an  essential  element  of  the  crime, 
to  wit,  knowledge  of  a  given  fact.  It  is  not,  per  ««,  criminal  to  receive  stolen  prop- 
erty, but  it  is  crime  to  receive  it  knowing  it  to  be  stolen. 

Held,  That  if  a  person  has  frequently  received  articles  of  property  of  a  partic- 
ular kind  from  another,  knowing  that  such  other  person  stole  them  from  a  particular 
person  or  place,  and  he  is  offered  on  a  subsequent  occasion  similar  articles  b}'  the 
same  person  and  under  like  circumstances,  it  directly  tends  to  establish  that  the 
articles  thus  offered  w^ere  also  known  to  be  stolen. 

The  conversation  between  witness  Robinson  and  the  accused,  upon  the  previous 
occasions  when  property  was  received,  was  objected  to,  and  received. 

Held,  That  the  conversation  constituted  a  portion  of  the  circumstances  attending 
the  receipt  of  the  property,  and  evidence  on  the  question  of  guilty  knowledge,  suf- 
ficient to  go  to  the  jury  for  their  decision.     Copperman  v.  The  People,  686. 

ROBBERY. 

1.  The  prisoner  was  indicted  for  robbery  in  the  first  degree ;  tried  and  convicted , 
conviction  affirmed  by  the  General  Term,  and  error  brought. 

Held,  that,  to  establish  the  crime  charged  against  the  prisoner  the  proof  must 
shoyr,  the  taking  of  personal  property  from  the  person  of  the  complainant  against  his 
will,  and  that  such  taking  was  accompanied  by  violence  to  his  person,  or  by  putting 
him  in  fear  of  some  immediate  injury  to  his  person,  and  as  the  jury  believed  the 
witnesses  who  testified  to  the  required  facts,  the  guilt  of  the  prisoner  was  clearly 
established,  and  their  finding  must  be  taken  as  conclusively  establishing  those  facts. 
Bloomer  v.  The  People,  458. 

2.  The  prisoner  was  convicted  of  robbery  in  the  first  degree,  for  taking  certain 
articles  of  clothing  in  the  presence  of  Margaret  Purcell,  against  her  will,  and  by  put- 
ting her  in  fear  of  immediate  injury.  There  were  two  counts  in  the  indictment,  one 
charging  the  goods  to  be  the  property  of  Margaret,  the  other  that  they  were  the 
property  of  John  Purcell,  her  father.  The  property  taken  was  articles  of  clothing, 
purchased  by  John  Pnrcell  for  his  wife. 

The  statute  defining  robbery  in  the  first  degree  is  as  follows :  "  Every  person 
who  shall  be  con>'icted  of  feloniously  taking  the  personal  property  of  another  from 
his  peraon  or  in  his  presence  and  against  his  will,  by  violence  to  his  peraon,  or  by 
putting  such  person  in  fear  of  some  immediate  injury  to  his  person,  shall  be  ad- 
judged guilty  of  robbery  in  the  first  degree.** 

Held,  That.it  was  not  necessary,  to  constitute  robbery  at  common  law,  that  the 
projicrty  taken  should  belong  to  the  person  robbed,  and  our  statute  has  made  no 
change  in  this  respt^ct.  The  language,  **  taking  the  personal  property  of  another 
from  his  person,  or  in  his  presence  **  means  that  the  property  taken  must  be  from 
the  person,  or  in  the  presence  of  the  person,  robbed.  It  does  not  mean  that  it  should 
be  absolutely  his. 

Held,  That  this  construction  follows  the  sound  rules  for  the  interpretation  of  stat- 
utes and  also  the  intention  of  the  revisors.  They  say  that  robbery  in  this  statute  is 
defined  according  to  2  East,  ch.  16,  §§  125,  129;  "the  material  ingredient  in  this 
ofTencu  being  that  it  is  done  against  the  will,  by  violence  or  by  fear  of  immediate 
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injury  ;'*  and  there  is  nothing  in  East  that  requires  the  property  taken  to  belong  to 
tlie  person  robbed     Brooks  v.  The  People,  608. 

3.  Note.  —  For  the  Revised  Statutes  relating  to  robbery,  the  following  sections  of 
the  Penal  Codes  have  been  substituted  : 

"  §  224.  Robbery  is  the  unlawful  taking  of  personal  property,  from  the  person  or 
in  the  presence  of  another,  against  his  will,  by  means  of  force,  or  violence,  or  fear  of 
injury,  immediate  or  future,  to  his  person  or  property,  or  the  person  or  property  of 
a  relative  or  member  of  his  family,  or  of  any  one  in  his  company  at  the  time  of  the 
robbery. 

"  §  226.  To  constitute  robbery,  the  force  or  fear  must  be  employed  either  to  ob- 
taia  or  retain  possession  of  the  property  or  to  prevent  or  overcome  resistance  to  the 
taking.     If  employed  merely  as  a  means  of  escape  it  does  not  constitute  robbery. 

"  §  226.  When  force  is  employed  in  either  of  the  ways  specified  in  the  last  section, 
the  degree  of  force  employed  is  immaterial. 

*^  §  227.  The  taking  of  property  from  the  person  of  another  is  robbery,  when  it 
appears  that  although  the  taking  was  fully  completed  without  his  knowledge,  such 
knowledge  was  prevented  by  the  use  of  f6rce  or  fear."    Ed.  Id, 


SHOOTING  WITH  INTENT  TO  KILL. 

I.  The  prisoner  was  indicted  under  the  Revised  Statutes,  which  declares* that 
"  every  person  who  shall  be  convicted  of  shooting  at  another,  *  *  with  the  intent  to 
kill,  maim,  ravish  or  rob  such  other  person,  shall  be  punished,"  Ac,  and  the  charge 
was,  for  assaulting  and  shootipg  at  Mrs.  Bailey,  with  intent  to  kill  her.  On  the  trial 
the  evidence  showed  that  the  prisoner  shot  at  Mr.  Bailey,  intending  to  kill  him  only, 
and  the  ball  passed  him,  and  hit  his  wife.  The  prisoner's  counsel  requested  the 
court  to  charge  the  jury  "  that,  if  the  prisoner  pointed  and  fired  a  pistol  at  Mr.  Bai* 
ley  alone,  with  intent  to  kill  him  or  do  him  bodily  harm,  the  prisoner  cannot  be 
convicted  of  shooting  Mrs.  Bailey." 

Held,  That  shooting  at  Bailey,  with  intent  to  kill  him,  and  hitting  Mrs.  Bailey  by 
mere  mistake,  does  not  prove  the  prisoner  guilty  as  charged,  but,  as  the  request  to 
charge  was,  in  substance,  that  the  prisoner  could  not  be  convicted  of  any  offence,  it 
was  too  broad  and  the  refusal  no  error,  because  the  act  of  the  prisoner  was  a  com- 
mon law  offence  and  he  might  have  been  convicted  under  this  indictment  JioU^- 
tooody.  The  People,  468. 


STATUTES. 

1.  A  statute  provided  that  every  person  who  should  commit  manslaughter  should 
suffer  punishment  in  slate  prison /or  a  term  not  less  than  two  nor  more  than  ten  years. 
Later  the  legislature  repealed  this  and  enacted  that  every  person  who  should  commit 
manslaughter  should  suffer  imprisonment  in  state  prison,  or  county  jail,  /or  a  term 
not  exceeding  ten  years. 

Held,  that  the  effect  of  such  repeal  was  to  render  the  former  statute  void,  and  it 
must  be  considered  as  if  it  had  never  existed,  and  therefore  furnished  no  authority, 
for  the  commencement  of  any  proceedings,  or  for  the  further  prosecution  of  any 
which  had  been  before  commenced.     State  v.  Daley,  87, 
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2.  It  has  often  been  decided  that  if  a  provision  of  either  the  statutory  or  com- 
mon law,  which  authorized  a  prosecution  and  conviction  for  a  specific  offence,  is  re- 
pealed before  final  judgment,  the  court  can  proceed  no  further  with  the  case,  and  that 
sentence  cannot  be  pronounced,  even  although  a  verdict  has  been  rendered  against 
the  prisoner,  and  he  must  therefore  be  discharged.  Id, 

8.  See  1  Bishop  Grim.  Law,  §  108,  and  the  cases  th«re  referred  to ;  Dwarris  on 
Statutes,  685.  Id. 

4.  The  statute  of  1862^  now  in  force,  defines  murder  in  the  second  degree  to  be 
the  killing  of  a  human  being,  when  perpetrated  without  any  design  to  effect  death, 
by  a  person  engaged  in  the  commission  of  any  felony,  where  it  is  not  murder  in  the 
first  degpree,  nor  one  of  the  different  degrees  of  manslaughter,  nor  justifiable  or  ex- 
cusable homicide  (Laws  of  1862,  ch.  197,  §  6,  6  li.  S.,  p.  149,  £dmonds*  ed). 
The  PeopU  y.  Skethan,  59. 

6.  The  indictment  does  not  charge,  nor  does  the  evidence  show,  that  the  accused 
was  engaged  in  the  commission  of  any  felony,  except  the  killing  of  Thomas  Wright, 
for  which  he  was  tried.  The  judge  charged  the  jury  as  follows,  among  other  things, 
viz.:  "  If  you  are  not  satisfied  on  the  whole  of  the  testimony,  that  it  is  a  case  of  ipur- 
der  in  the  first  degree,  or  one  of  justifiable  or  excusable  homicide,  you  can  convict, 
if  the  evidence  warrants  it,  of  murder  in  the  second  degree,  or  of  manslaughter  in 
the  third  or  fourth  degree."    This  was  clearly  erroneous.  Id. 

6.*  The  case  was  one  of  murder  in  the  first  degree.  If  not  one  of  these  offences, 
there  was  no  crime  committed,  within  the  definitions  of  the  statutes.  It  was  not 
within  the  definition  of  murder  in  the  second  di^gree,  and  the  jury  ought  not  to  have 
been  instructed  that  there  was  evidence  upon  which  they  could  be  permitted  to  find 
such  a  verdict.  Id. 

7.  The  identical  language  which  the  legislature  employed,  in  the  Revised  Statutes, 
to  define  the  crime  of  murder  was,  with  the  exception  of  the  changi^  in  the  third  sub- 
division which  is  not  material  to  the  present  case,  retained  in  the  amendatory  act  of 
1862,  dividing  this  crime  into  two  degrees,  and  now  constitutes,  with  the  same  ex- 
ception, the  definition  of  murder  in  the  first  degree.  Under  the  former  statute,  it 
has  been  repeatedly  held  that  the  form  of  an  indictment,  at  common  law,  like  that 
upon  which  the  prisoner  was  tried  and  convicted,  was  good  and  sufficient  to  charge 
the  statutory  definition  of  the  crime,  i.e.,  that  the  premeditated  design  to  effect  the 
death  of  the  person  killed,  which  the  statute,  applicable  to  this  case,  makes  an  indis- 
pensable ingredient  of  the  crime,  is  comprehended  in  the  averment  of  a  wilful  and 
felonious  killing  with  malice  aforethought.  This  has  been  the  rule  of  law  in  this 
State  for  over  thirty  years  (PeopU  v.  Bnochy  18  Wend.,  169;  People  y,  Clark,  8 
Seld.,  898).     We  are  not  at  liberty  to  change  it     Fitzgerald  v.  77u  People,  68. 

8.  While  it  prevails,  the  crime  charged  in  this  indictment  cannot  legally  be  de- 
nominated murder  in  the  second  degree.  That  is  defined  to  be  a  killing  which  is 
fiot  murder  in  the  firal  degree^  or  manslaughter,  or  excusable  or  justifiable  homicide, 
or  when  perpetrated  without  any  design  to  effect  death,  by  a  person  engaged  in  the 
eommission  of  any  felony.  Id, 

9.  Under  the  statute  which  provides  that  any  person  who  shall  disturb  or  break 
the  peace  by  tumultuous  and  offensive  carriage,  threatening,  traducing,  quarrelling 
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with,  challenging,  assaulting  and  beating  any  other  person  shall  be  punished  by  fine, 
or  imprisonment,  or  both,  the  court  refused  to  charge,  on  request,  that,  to  constitute 
the  offence,  such  conduct  on  the  part  of  the  defendant  must  be  proved,  as  would 
amount  to  an  assault  or  battery  at  common  law,  but  did  charge  that,  there  could  be 
a  violation  of  the  statute  without  either  an  assault  or  a  battery  being  committed. 
Held,  that  the  charge  was  correct.     State  v.  Farrall,  65. 

10.  The  statute  (Laws  of  1861,  ch.  504)  provides  that  if  any  person  shall  keep  a 
room,  etc.,  to  be  used  or  occupied  for  gambling,  or  if  the  owner,  etc.,  of  any  room  or 
building,  etc.,  shall  knowingly  permit  the  same  to  be  used  or  occupied  for  gambling, 
he  shall,  upon  conviction,  be  punished  as  prescribed  by  the  statute.  The  proof 
showed  that  upon  three  several  occasions  the  defendant  had  permitted  property  to 
be  gambled  for  in  the  room  in  question ;  and  the  proof  further  tended  to  show  that 
upon  other  occasions,  to  his  knowledge  and  by  his  permission,  games  were  played  in 
the  room  for  beer,  etc.  The  counsel  for  the  plaintiff  insists  that  to  bring  the 
plaintiff  withjn  the  provisions  of  the  statute,  the  room  or  building  must  be  princi- 
pally used  for  gambling ;  that  permitting  gambling  therein  by  the  owner  only  oc- 
casionally, is  not  sufficient.  The  language  of  the  statute  is,  "  shall  knowingly  permit 
the  same  to  be  used  or  occupied  for  gambling.  Tl)e  design  of  the  statute  was  to  en- 
tirely prohibit,  not  to  regulate  or  restrain,  excessive  gambling,  and  this  is  the  clear 
import  of  the  language  used.  It  follows,  that  tlie  court  did  not  err  in  refusing  the 
request,  as  any  one  of  the  three  acts  of  gambling  for  property  proved  upon  the  trial, 
was  sufficient  to  bring  the  case  within  the  statute.  The  -counsel  further  requested 
the  court  to  charge  that  playing  games  for  beer,  cigars,  etc.,  was  not  gaml^ing 
within  the  statute.  The  court  refused,  and  thc»  counsel  excepted.  The  evidence 
showed  that  the  plaintiff  in  error  kept  these  articles  for  sale,  and  that  upon  the  ter- 
mination of  the  games  he  furnished  and  charged  them  to  the  loser.  The  court  has 
nothing  to  do  with  the  propriety  of  the  statute,  its  duty  simply  is  to  ascertain  and 
declare  its  meaning.  Gambling  is  prohibited.  All  will  agree  thftt  gambling  for  & 
barrel  of  beer  or  box  of  cigars  is  within  the  statute.  It  follows  that  gambling  for  a 
gallon  or  less  quantity  is  equally  within  it.  No  exception  is  made  by  the  statute  on 
account  of  the  smallness  of  the  quantity,  or  the  use  to  which  it  is  applied  by  the 
winner.     HUckens  v.  TJu  People^  97. 

11.  The  act  of  1859,  ch.  339,  §  4,  provides  that  the  Courts  of  Sessions  of  the  sev- 
eral counties  in  this  State  shall  have  power  to  grant  new  trials  upon  the  merits,  or 
for  irregularity,  or  on  the  ground  of  newly  discovered  evidence,  in  all  cases  tried 
before  them ;  fieldj  that  this  provision  includes  the  Court  of  General  Sessions  of  the 
Peace  in  and  for  the  city  and  county  of  New  York.     Lanergan  v.  The  People,      142. 

12.  Under  the  statute  (2  R.  S.  741,  g  24),  which  declares:  "  If  the  Supreme  Court 
shall  reverse  the  judgment  rendered,  it  shall  either  direct  a  new  triali  or  that  the  de- 
fendant be  absolutely  discharged,  according  to  the  circumstances  of  the  case."  Held^ 
that  this  statute  does  not  vest  in  the  court  an  absolute  discretion,  but  that  they  are 
authorized  to  decide  between  an  absolute  dischai^e  and  a  new  trial,  as  the  case 
calls  for ;  that  if  tlie  term  of  sentence  had  nearly  expired ;  or  if  the  case  showed 
that,  aside  from  the  confessions,  the  prisoner  could  not  be  convicted,  and  that 
therefore  a  new  trial  would  be  useless ;  it  would  be  the  duty  of  the  court  to  order  the 
absolute  discharge.     The  v.  People  Phillips,  196. 

13.  The  statute  allowing  peremptory  challenges  as  it  now  stands,  gives  the  right 
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to  challenge  one  juror  out  of  every  six  in  all  civil  cases,  to  either  party,  plaintiff  or 
defendant,  and  there  are  but  two  parties.  However  numerous  the  defendants  may 
be,  they  are  together  but  one  party,  and  so  of  plaintiffs.  Together  they  may  chal- 
lenge one  in  six  of  the  jurors  called,  and  no  more. 

It  was  so  in  regard  to  peremptory  challenges  at  common  law.  The  right  was  not 
given  to  each  person,  but  to  the  parties  defendant  capitally  charged,  and  if  more 
than  one  person,  they  were  to  join  in  the  challenge  {Chamoei^t  Ccue,  8  Salk.,  81). 
The  Staie  v.  SuOoti  et  al,  202. 


14.  This  was  a  case  where  the  undisputed  evidence  disclosed  clearly  that  a  brutal 
murder  had  been  committed,  and  it  was  held^  upon  the  objections  taken,  that,  under 
the  statute  of  1855  (Laws  of  1855,  ch.  837,  §  8),  the  jurisdiction  of  the  court  extends 
to  ordering  a  new  trial,  if  satisfied,  that  "  the  verdict  was  against  the  weight  of 
evidence  or  against  law,  or  that  justice  requires  a  new  trial."  Manifestly,  there  was 
no  injustice  in  this  case  in  the  verdict  of  the  jury ;  the  evidence  and  the  circum- 
stances under  which  the  homicide  was  perpetrated,  called  for  no  other.  Friery  v. 
The  People,  897. 

16.  If  the  repeal  of  a  statute  is  by  express  and  positive  terms,  and  there  is  no 
legitimate  evidence  in  or  out  of  the  act  of  an  intent  to  qualify  and  restrict  the  opera- 
tion, that  is,  no  limitation  or  qualification,  express  or  implied,  the  only  question  is  as 
to  the  effect  of  the  repeal,  and  the  rule  is  that  for  all  purposes  the  law  repealed  Is  as 
if  it  had  never  existed.  (Miller's  Case,  1  W.  Bl.  R.,  451 ;  hiUler  v.  Palmer,  1  Hill, 
824;  Maggsy.  Hunt,  4  Bing.,  212;  SnrUen  v.  ElliHOn,  9  B.  <fe  C,  750.)  A  clause  in  a 
statute  purporting  to  repeal  other  statutes  is  subject  to  the  same  rules  of  interpreta- 
tion as  other  enactments,  and  the  intent  must  prevail  over  literal  interpretation. 
One  part  of  an  act  of  the  l^islature  may  be  referred  to  in  aid  of  the  interpretation 
of  other  parts  of  the  same  act.  So  in  case  of  doubt  or  uncertainty,  acts  in  pari 
materia,  passed  before  or  after,  and  whether  repealed  or  unrepealed,  may  be  referred 
to  in  order  to  discern  the  intent  of  the  legislature  in  the  use  of  particular  terms ;  and 
within  the  same  rule,  and  the  reason  of  it,  contemporaneous  legislation,  although  not 
precisely  in  pari  materia,  may  be  referred  to  for  the  same  purpose.  Statutes  in  pari 
materia  relate  to  the  same  subject,  the  same  person  or  thing,  or  the  same  class  of 
persons  or  things,  and  are  to  be  read  together,  for  the  reason  that  it  is  to  be  implied 
that  a  code  of  statutes  relating  to  one  subject  is  governed  by  the  same  spirit,  and  are- 
intended  to  be  harmonious  and  consistent.  They  are  to  be  taken  together  as  if  they  • 
were  one  in  law,  as  one  statute.  1  Kent  Com.,  463 ;  Church  v.  Crocker,  8  Mass.,  21  ; 
Mendon  v.  Worcester  Gouuty,  10  Pick.,  285  ;  United  Society  v.  Eagle  Bank,  7  Conn., 
456;  Bacon's  Abdg't  Stat.  J.,  8;  McMillan  v.  Adams,  1  Macg.  H.  L.  Cas.,  120; 
Rogers  y.  Bradshaw,  20  J.  R.,  785;  MeCartee  v.  Orphan  Asylttm,  9  Cow.,  487.) 

Statutes  enacted  at  the  same  session  of  the  legislature  should  receive  a  constmc- 
tion,  if  possible,  which  will  give  effect  to  each.  They  are  within  the  reason  of  the 
rule  governing  the  construction  of  statutes  in  pari  materia.  Each  is  supposed  to 
speak  the  mind  of  the  same  legislature,  and  the  words  used  in  each  should  be  quali- 
fied and  restricted,  if  necessary,  in  their  construction  and  effect,  so  as  to  give  validity 
and  eflfiect  to  every  other  act  passed  at  the  same  session.  (State  v.  Slocking,  2  Black. 
R.,  849.)    Smith  y.  The  People,  469. 
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TRIAL. 

1.  Where  a  statute  provides  that  no  person  indicted  for  a  felony  can  be  tried, 
unless  he  be  personally  present,  it  is  essential  for  the  defendant  to  be  present  daring 
the  whole  of  his  trial,  and  neither  he  or  his  counsel,  can  by  consent  or  otherwise, 
waive  such  presence  so  as  to  make  the  trial  legal,  if  conducted  in  his  absence. 

So  where  the  defendant's  trial  had  proceeded  so  far  as  that  the  jury  had  retired  to 
deliberate  upon  their  verdict,  and,  before  verdict,  they  returned  into  court  and 
received  instructions  from  the  judge,  in  the  absence  of  the  defendant:  Held,  that 
such  instructions  were  a  part  of  the  trial  and  the  statute  forbade  their  being  g^ven  in 
the  absence  of  the  accused ;  therefore  the  judgment  must  be  reversed. 

Held,  further,  that  by  no  consent  of  the  accused  or  of  his  counsel,  can  an  indict- 
ment for  a  felony  be  lawfuUy  tried  in  the  absence  of  the  defendant,  for  the  reason 
that  the  statute  forbids  it     Mdurer  v.  The  People,  335. 

2.  NoTK. —  Section  13,  of  the  Revised  Statutes,  in  force  at  the  time  of  the  trial  of 
the  defendant  in  the  foregoing  action,  reads : 

"  No  person  indicted  for  any  felony  can  be  tried,  unless  he  be  personally  present 
during  such  trial ;  nor  can  any  person  indicted  for  any  other  offence  be  tried,  unless 
iie  be  present  either  personally  or  by  his  attorney  duly  authorized  for  that  purpose. 
And  every  person  indicted  shall  be  admitted  to  make  any  lawftd  proof  by  com- 
petent witnesses  on  oath,  or  by  lawful  testimony." 

The  Code  of  Criminal  procedure  re-enacts  the  above  pre-existing  statute  as  follows: 

"  §  866.  If  the  indictment  be  for  a  misdemeanor,  the  trial  may  be  had  in  the 
4ibsence  of  the  defendant,  if  he  appear  by  counsel ;  but  if  the  indictment  be  for  a 
felony,  the  defendant  must  be  personally  present."    £d.  Id, 


3.  The  record  fails  to  show  that  the  prisoner  was  asked  by  the  court,  after  the  ver- 
•diet  was  rendered  and  before  judgment  was  pronounced  thereon,  what  he  had  to  say 
why  judgment  should  not  be  pronounced  against  him,  or  that  any  opportunity  was 
given  to  him  by  the  court,  at  this  stage  of  the  proceedings,  for  that  purpose.  This 
omission  was  error.  It  deprived  the  defendant  of  a  substantial  legal  right.  It  was 
his  right,  at  this  stage,  to  move  in  arrest  of  judgment  for  any  leigal  defect  in  the 
indictment  or  other  proceeding^,  to  show  that  the  verdict  was  vitiated,  and  should 
be  set  aside  for  the  misconduct  of  the  jury  or  for  any  other  legal  reason,  or  to  plead 
a  pardon.  This  has  been  the  settled  legal  rule  from  the  earliest  history  of  the  com- 
mon law.     This  appears  from  the  case  of  77i«  King  v.  Oeary,  2  Salkeld,  630. 

Other  authorities  might  be  cited  which  conclusively  show  that  it  is  indispensable 
that  the  record  should  show,  in  capital  cases,  that  the  prisoner  was  required  to  show 
cause,  if  any,  why  judgment  should  not  be  awarded  against  him ;  that  it  is  the  duty 
to  hear  and  determine  the  sufficiency  of  such  cause  as  much  as  to  pass  upon  any 
other  question  during  the  trial.  Indeed  this  may  be  regarded  as  a  part  of  the  trial, 
•Bs  it  is  an  essential  prerequisite  to  an  adjudication  of  the  guilt  of  the  prisoner.  The 
court  has  no  more  power  to  dispense  with  this  rule  or  disregard  it  than  it  has  any 
other  legal  rule,  which  the  wisdom  and  experience  of  ages  has  found  necessary  for 
the  protection  of  the  innocent.     Messner  v.  The  People,  848. 

4.  NoTK :  —  It  is  held  in  the  above  case,  as  well  as  in  Oraham  v.  People,  68  Barb., 
468 ;  6  Lans.,  149 ;  Safford  v.  People,  1  Park.,  474,  that  a  judgment  in  a  capital  case 
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Is  erroneous  unless  the  record  shows  that  the  prisoner  was  asked  after  conviction 
and  before  sentence  what  he  had  to  say  why  the  judgment  of  the  court  should  not 
be  pronounced  against  him. 

In  cases  of  misdemeanor  it  was  held  otherwise,  in  People  ▼.  MeOeery,  6  Park., 
668;  Hildebrand  Y.  People,  1  Hun,  19;  S.  C,  8  id.,  702;  56  N.  T.,  894. 

The  Code  of  Criminal  Procedure  has  now  made  it  a  rule  of  practice  that,  both  in 
felonies  and  misdemeanors,  when  the  convicted  defendant  appears  for  sentence,  he 
must  be  asked  whether  he  has  any  legal  cause  why  sentence  should  not  be  pro- 
nounced against  him.    The  Code  is  as  follows  : 

"  §  480.  When  the  defendant  appears  for  judgment,  he  must  be  asked  by  the  clerk 
whether  he  have  any  legal  cause  to  show  why  judgment  should  not  be  pronounced 
against  him. 

"  §  481.  He  may  show  cause  against  the  judgment. 

1 .  That  he  is  insane ;  and  if,  in  the  opinion  of  the  court,  there  be  reasonable 
ground  for  believing  him  to  be  insane,  the  question  of  his  insanity  must  be  tried  as 
provided  by  this  Code.  If,  upon  the  trial  of  that  question,  it  is  found  that  he  in  sane, 
judgment  must  be  pronounced;  but  if  found  insane,  he  must  be  committed  to  the 
State  lunatic  asylum  until  he  becomes  sane ;  and  when  notice  is  given  of  that  fact, 
he  must  be  brought  before  the  court  for  judgment ; 

2.  That  he  has  good  cause  to  offer,  either  in  arrest  of  judgment,  or  for  a  new  trial, 
in  which  case  the  court  may,  in  its  discretion,  order  the  judgment  to  be  deferred,  and 
proceed  to  decide  upon  the  motion  in  arrest  of  judgment  or  for  a  new  trial. 

*'  §  482.  If  no  sufficient  cause  be  alleged,  or  appear  to  the  court,  why  judgment 
should  not  be  pronounced,  it  must  thereupon  be  rendered."    En.  Id. 

6.  The  legislature  enacting  that  the  neglect  or  refusal  of  the  accused  to  testify 
should  not  create  a  presumption  against  him.  Neither  the  prosecuting  officer  or  the 
Judge  has  the  right  to  allude  to  the  fact  that  a  person  has  not  availed  himself  of'this 
statute,  and  it  would  be  the  duty  of  the  court  promptly  to  interrupt  a  prosecuting 
counsel  who  should  so  far  forget  himself  and  the  duties  of  his  office  as  to  attempt  to 
make  use  of  the  fact  in  any  way  to  the  prejudice  of  a  person  on  trial.  An  allusion 
by  the  judge  to  the  fact,  unexplained,  cannot  but  be  prejudicial  to  a  person  on  trial, 
and  a  provision  intended  for  his  benefit  will  prove  a  trap  and  a  snare.  It  is  an  in- 
timation to  the  jury  of  the  effect  upon  his  mind  of  the  omission  of  the  accused  to  ex- 
plain by  his  own  oath,  suspicious  and  doubtful  facts  and  circumstances,  as  affecting 
the  question  of  guilt  or  innocence.     Ruloffy,  The  People,  859. 

6.  At  the  close  of  the  evidence  on  the  part  of  the  prosecution,  the  counsel  for  the 
prisoner  moved  the  court  to  discharge  the  prisoner  on  the  ground  that  this  was  not 
a  case  for  the  jury,  the  corpua  delicti  not  having  been  proved,  the  criminal  agency  of 
another  than  the  deceased  not  having  been  proved  to  have  been  the  cause  of  death. 
A  similar  motion  was  made  at  the  close  of  the  whole  evidence,  both  of  which  were 
denied  and  the  case  was  submitted  to  the  jury.     7^  People  v.  Bennet,  482. 

7.  In  the  first  place,  it  is  proper  to  remark  that  the  Court  of  Oyer  and  Terminer 
had  no  power  to  grant  the  precise  motion  made  to  take  the  case  from  the  jury  and 
discharge  the  prisoner.  The  verdict  of  the  jury  must  be  pronounced  after  the  trial 
has  been  commenced,  but  this  may  be  done  under  the  advice  or  direction  of  the 
ooort.    The  same  strictness,  in  the  form  of  exception  will  not  be  enforced  in  criminal 
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as  in  civil  cases,  but  the  court  will  look  at  the  substance  with  a  view  to  promote 
justice. 

The  jury  may  find  the  facts  specially  and  leave  the  court  to  apply  the  law. 

I  can  see  no  reason,  therefore,  why  the  court  may  not,  in  a  case  presenting  a  ques- 
tion of  law  only,  instruct  the  jury  to  acquit  the  prisouer,  or  to  direct  an  acquittal, 
and  enforce  the  direction,  nor  why  it  is  not  the  duty  of  the  court  to  do  so.  This 
results  from  the  rule  that  the  jury  must  take  the  law  as  adjudged  by  the  court,  and 
I  think  it  is  a  necessary  result.  It  follows  that  a  refusal  to  give  such  instruction  or 
direction  in  a  proper  case  is  error.  Id^ 

8.  It  is,  however,  strenuously  insisted  by  the  learned  counsel  for  the  prisoner  that 
this  is  a  case  of  defective  proof,  that  there  was  a  failure  to  prove  the  complete  corpus 
delicti,  and  that  it  falls  within  the  principle  of  the  Jbdoff  Case  (supra),  and  this  was 
sustained  by  the  Supreme  Court.  I  feel  constrained  to  differ  from  this  view  of  the 
case.  The  corpw  delicti  has  two  components,  viz. :  Death  as  the  result,  and  the  crim- 
inal agency  of  another  as  the  means,  and  all  that  the  court  decided  in  ihe  Rnioff 
Caae  was,  that  there  must  be  direct  proof  of  one  or  the  other.  The  court  adopted 
the  rule  of  Lord  Hale,  who  said :  "  I  would  never  convict  any  person  of  murder  or 
manslaughter,  unless  the  fact  was  proved  to  be  done,  or,  at  least,  the  body  found 
dead."  The  court  reviewed  numerous  authorities  to  sustain  the  decision  which  is, 
unquestionably,  a  just  and  sound  rule.  The  point  of  tlie  decision  is  that,  as  to  one 
or  the  other  of  the  component  parts  of  the  corpus  delicti,  there  must  be  direct  evidence ; 
that  both  cannot  be  established  by  mere  circumstantial  evidence;  but  the  court 
affirms  the  rule  that  when  one  is  proved  by  direct  evidence,  the  other  may  be  by 
circumstances.  In  that  case  the  basis  of  the  corpus  delicti,  that  the  person  alleged 
to  be  murdered  was  not  found  dead  was  wanting.  The  death,  as  well  as  the  crimi- 
nal agency,  was  attempted  to  be  proved  by  circumstances.  Id, 

9.  The  question  is  presented  whether  a  j)risoner  who  is  sworn  as  a  witness  at  his 
own  request  can  be  compelled  to  answer  questions  upon  his  cross-examination,  as  to 
facts  affecting  his  credibility,  in  relation  to  which  he  was  not  questioned  on  his 
direct  examination. 

The  question  objected  to  was,  "How  many  times  have  you  been  arrested?**  It 
was  within  the  discretion  of  the  court  to  allow  such  a  question  to  a  witness.  It  is 
not  claimed  to  be  privileged,  but  it  was  objected  that  the  witness  was  protected 
from  answering  it  by  the  constitutional  provision  "  that  no  person  shall  be  compelled 
in  any  criminal  case  to  be  a  witness  against  himself."  We  think  the  decision  of  this 
court,  in  Brandon  v.  77ie  People,  42  N.  Y.,  266,  should  be  controlling  upon  this  point. 

The  question  was  substantially  the  same,  and  although  the  objection  was  put  upon 
a  different  ground,  yet  the  decision  was  placed  upon  a  principle  which  disposes  of 
this  case.  That  principle  was,  that  by  consenting  to  be  a  witness  in  his  own  behalf 
under  the  statute  of  1869  the  accused  subjected  himself  to  the  same  rules  and  was 
called  upon  to  submit  to  the  same  tests  which  could  by  law  be  applied  to  the  other 
witnesses ;  in  other  words,  if  he  availed  himself  of  the  privilege  of  the  act,  he  as- 
sumed the  burdens  necessarily  incident  to  the  position.  The  prohibition  in  the  Con- 
stitution is  against  compelling  an  accused  person  to  become  a  witness  against  himself. 
If  he  consents  to  become  a  witness  in  the  case  voluntarily,  and  without  any  compul- 
aion,  it  would  seem  to  follow  that  he  occupies  for  the  time  being  the  position  of  a 
witness  with  all  its  rights  and  privileges,  and  subject  to  all  its  duties  and  obligations. 
If  he  gives  evidence  which  bears  against  himself,  it  results  from  his  voluntary  act  di 
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beooroing  a  witness,  and  not  from  compulsion.     His  own  act  is  the  primary  cause, 
and  if  that  was  voluntary,  he  has  no  reason  to  complain.   Connors  v.  The  People,  492. 

10.  The  accused  was  indicted  for  the  statutory  offence  of  manslaughter  in  the  sec- 
ond degree,  created  and  defined  by  chap.  631  of  the  Laws  of  1869,  entitled  "  An  act 
relating  to  the  pi*ocureraent  of  abortions,  and  other  like  offences."  He  was  charged 
with  having,  by  acts  and  means  mentioned  in  the  first  section  of  the  act,  caused  and 
procured  tlie  miscarriage  of  one  Ann  O'Neill,  then  being  pregnant  with  child,  by 
which  the  death  of  the  child  was  produced.  The  prosecution  failed  to  prove  that  a 
miscarriage  was  effected,  or  that  th^  death  of  the  child  was  caused  or  produced  by 
the  act  or  agency  of  the  prisoner.  The  pregnancy  of  the  female  was  proved  and  tlmt 
ahe  was  prematurely  delivered  of  two  living  children,  and  evidence  was  given  tending 
to  prove  that  the  prisoner  had  some  time  before  the  birth  of  the  children  furnished 
the  mother  with  medicines,  to  be  taken  by  her,  and  also  applied  instruments  to  her 
person  for  the  avowed  purpose  of  procuring  a  miscarriage,    j&tans  v.  The  People,  494. 

11.  It  is  not  charged  that  she  was  pregnant  with  a  quick  child,  and  there  was  no 
evidence  that  the  child  had  quickened.  The  judge,  in  response  to  an  inquiry  by  the 
(prisoner,  charged  that  it  was  immaterial  whether  the  child  was  then  quick,  and  that 
it  was  enough  that  she  was  pregnant ;  and  that  an  abortion,  in  any  stage  of  preg- 
nancy, was  manslaughter  in  the  second  degree. 

But  until  the  period  of  quickening  there  is  no  evidence  of  life ;  and  whatever  may 
be  said  of  the  foetus,  the  law  has  fixed  upon  this  period  of  gestation  as  the  time  when 
the  child  is  endowed  with  life,  and  for  the  reason  that  the  foetal  movements  are  the 
first  clearly  marked  and  well-defined  evidence  of  life.    (Dean's  Med.  Jur.,  129.)    Id. 

12.  Death  is  the  opposite  of  life ;  it  is  the  termination  of  life,  and  death  cannot  be 
caused  when  there  is  no  life.  There  must  be  a  living  child  before  its  death  can  bo 
produced.  It  is  not  the  destruction  of  the  foetus,  the  interruption  of  that  process  by 
which  the  human  race  is  propagated  and  continued,  that  is  punished  by  the  statute 
as  manslaughter,  but  it  is  the  causing  the  death  of  a  living  child.  It  was  error  to 
chai^  that  the  death  of  a  child  could  be  caused  or  produced  before  it  had  given 
evidence  of  life,  had  become  "  quick  "  in  the  womb,  and  that  the  crime  of  manslaugh- 
ter under  the  statute  could  be  predicated  of  the  destruction  of  the  foetus  before  that 
period.  Id. 

• 

18.  There  was  error  in  the  refusal  to  charge,  as  requested,  that  the  failure  of  the 
prisoner  to  introduce  proof  was  not  to  be  considered  by  the  jury.  This  failure  can 
be  taken  into  consideration  by  the  jury  when  it  appears  that,  if  the  accused  is  inno- 
cent, he  has  it  in  his  power  to  produce  evidence  controverting  or  explaining  the 
testimony  produced  against  him,  or  some  part  thereof.  {The  People  v.  Dyke,  21 
N.  Y.,  678  ;  Gordon  v.  Tke  People,  38  N.  Y.,  601,  and  cases  cited  in  the  opinion.) 
It  did  not  so  appear  in  the  present  case.     Ormsby  v.  The  People,  638. 

14.  The  prisoner  was  indicted  and  tried  for  murder,  and  convicted  of  murder  in 
the  second  degree. 

On  the  trifti  the  wife  of  the  prisoner  was  offered  by  him  as  a  witness,  and  excluded 
under  objection.     Held,  no  error. 

The  rule  at  common  law  is,  that  the  wife  of  a  prisoner  is  not  a  competent  witness  in 
his  favor  and  our  statute  does  not  abrogate  that  rule.    The  statute  of  1867»  making 
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a  wife  a  competent  witness  for  or  against  her  husband,  is  confined  by  its  terms  to 
civil  actions  and  proceedings. 

After  the  case  was  closed  and  summed  up  the  counsel  for  the  prisoner  requested 
permission  to  introduce  some  testimony  which  he  claimed  to  have  just  discovered, 
which  req^e8t  was  refused. 

Hddy  That  this  was  discretionary  with  the  court  below,  and  not  reviewable. 

Conceding  that  the  charge  of  the  Recorder  was  incorrect,  no  exceptions  were  taken 
to  it,  at  the  trial,  and  this  case  does  not  come  within  the  act  of  1866,  as  that  act  is 
only  applicable  to  a  conviction  for  a  capital  offence,  and  to  an  offence  punishable 
as  a  minimum  punishment  by  imprisonment  in  the  State  prison  for  life.  The  offence 
of  murder  in  the  second  degree,  is  not  a  capital  offence,  nor  was  it,  at  that  time, 
punishable  in  a  State  prison  for  life.     WUke  v.  The  People,  54 1. 

15.  ^  ear  the  conclusion  the  judge  charged  the  jury  as  follows  :  "  The  fact  of  the 
killing  in  this  case  being  substantially  conceded,  it  becomes  the  duty  of  the  prisoner 
here  to  satisfy  you  that  it  was  not  murder,  which  the  law  would  imply  from  the  fact 
of  killing  under  the  circumstances  in  the  absence  of  explanation  that  it  was  man- 
slaughter in  the  third  degree  or  justifiable;  because,  as  I  have  ^d,  the  fact  of 
killing  being  conceded,  and  the  law  implying  motive  from  the  circumstances  of  the  case, 
the  prosecutor's  case  is  fully  and  entirely  made  out,  and  therefore  you  can  have  no 
reasonable  doubt  as  to  that,  unless  the  prisoner  shall  give  evidence  sufficient  to  satisfy 
you  that  it  was  justifiable  under  the  circumstances  of  the  case.**  To  this  portion  of  the 
charge  the  counsel  for  the  prisoner  excepted.  The  instruction  in  effect  was,  and  the 
jury  must  have  so  understood  it,  that  the  law  implied  motive,  and  consequently 
the  crime  of  murder  in  the  first  degree,  from  the  proof  of  killing  the  deceased  by 
the  prisoner,  and  that  upon  this  proof  they  should  find  him  guilty  of  that  crime,  un- 
less he  had  given  evidence  satisfying  them  that  it  was  manslaughter  or  excusable 
homicide.  To  constitute  crime  there  must  not  only  be  the  act,  but  also  the  criminal 
intention,  and  these  must  concur,  the  latter  being  equally  essential  with  the  former. 
Achta  non  rewrnfacit,  eed  mens  is  a  maxim  of  the  conunon  law.  The  intention  may 
be  inferred  from  the  act,  but  this,  in  principle  is  an  inference  of  fact  to  be  drawn  by 
the  jury,  and  not  an  implication  of  law  to  be  applied  by  the  court.  Under  the  stat- 
ute, it  is  obvious  that  mere  proof  that  one  has  been  deprived  of  life  by  the  act  of 
another,  utterly  fails  to  show  the  class  of  the  homicide  under  the  statute.  To  justify 
such  conviction  it  was  necessary  for  the  prosecution  to  prove  all  the  facts  bringing 
the  case  of  the  prisoner  within  it.  Mere  proof  of  the  killing  did  not,  as  a  legal 
implication,  show  this.  It  might  still  be  murder  in  the  second  degree,  manslaughter 
in  some  degree,  or  justifiable  or  excusable  homicide,  consistent  with  such  proof. 

It  was  error  to  instruct  the  jury  that  the  law  implied  all  these  facts  from  the  proof 
of  the  killing.  The  correctness  of  this  has  rarely  been  questioned  since  the  enact- 
ment of  the  statute.  Hence  there  has  been  but  little  said  by  the  courts  upon  the  ques- 
tion, but  what  has  been  said  sustains  it.  {People  v.  Clark,  7  N.  T.,  898  ;  FilMgerrold 
v.  PeopU,  87  id.,  418;  PeopU  v.  WhiU,  24  Wend.,  620;  Wilson  v.  People,  4  Par- 
ker, 619.)    Slokes  V.  The  PeopU,  657. 


UNWHOLESOME  FOOD. 

1.  The  defendant  in  error  was  indicted  in  the  Court  of  Sessions  of  the  county  of 
Broome,  for  selling,  on  or  about  the  20th  of  May,  1864,  to  Sabin  McEinney,  Charles 
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McEinney  and  S.  Mills  Ely,  500  pounds  of  beof  as  good  and  wholesome  food,  to  be 
eaten  and  used  for  food  by  the  said  persons,  and  by  divers  other  persons,  citizens  of 
the  State  of  New  York ;  whereas,  in  truth,  the  said  beef  was  not  good  and  whole- 
Bome  food,  but,  on  the  contrary,  was  unwholesome  and  diseased  and  unfit  for  food, 
and  not  fit  to  be  eaten  by  man ;  the  said  Kendall  Parker  well  knowing  the  said  beef 
to  be  diseased  and  unwholesome,  etc.     The  People  v.  Parker,  82, 

2.  In  the  case  before  us,  the  defendant  in  error  did  not,  indeed,  intend  to  injure- 
any  specified  persons,  but  he  was  guilty  of  a  wrongful  Intent  in  doing  that  which 
was  calculated  to  injure  some  persons ;  and,  it  matters  not,  as  far  as  the  purpose  of 
the  law  is  concerned,  whether  those  persons  were  or  were  not  designated  by  him. 
The  purpose  of  the  law  is  to  prevent  the  injury;  and  the  gist  of  the  crime  is  the  com- 
mission of  the  injury  without  regard  to  the  particular  persons  against  whom  the  act  m 
directed.  To  protect  the  health  of  citizens,  is  as  much  the  duty  of  the  State  as  to 
protect  their  limbs  or  their  lives  from  the  acts  of  wrongdoers ;  and,  if  a  man  intend- 
ing to  kill  a  particular  individual,  kills  another,  he  is  deemed  guilty  of  murder.  I 
do  not  see  why  a  man,  who  knowingly  sells  unwholesome  and  diseased  beef  for 
human  food,  should  be  absolved  from  g^t,  because  he  was  not  informed  of  the  par- 
ticular individuals  who  were  to  suffer  from  the  use  of  it  idL 


WARRANT. 

1.  As  the  ofiicer  had  a  warrant  for  the  arrest  of  a  person  for  whom  he  searched  Id 
defendant's  house,  it  seems  from  the  authorities  cited  in  support  of  the  instructions 
that  he  would  have  been  justified  even  in  breaking  open  the  door  of  the  house,  after 
demanding  admittance  and  being  refused,  and  in  searching  therein  for  the  persoa 
named  in  the  warrant,  although  he  was  not  there.  Foster's  Crown  Law,  821. 
1  East  P.  C.  328,  324.  1  Deacon's  Grim.  Law,  62.  1  Russ.  on  Crimes,  (7th  Amer. 
ed.)  628.  According  to  these  books,  an  exception,  in  favor  of  an  officer  holding  a 
warrant  against  an  alleged  offender,  is  made  to  the  rule  stated  in  2  Hale  P.  O.  108, 
117,  that  an  officer,  who  breaks  into  another's  house  to  arrest  a  felon,  does  it  at  his 
peril,  and  is  justifiable,  if  the  felon  be  there,  and  not  justifiable,  if  he  be  not  there.  But 
we  think  that  this  exception  should  be  qualified,  as  it  was  in  the  judge's  instructions, 
by  the  proviso  that  the  officer  must  have  reasonable  cause  to  believe  that  the  person 
against  whom  he  holds  a  warrant  is  in  the  house ;  and  when  thus  qualified,  we  deem 
it  a  sound  rule  of  law.     Commonwealth  v.  Irwin,  292. 

2.  The  instructions  as  to  the  showing  of  the  warrant  to  the  defendant,  by  the  offi- 
cer, substantially  conformed  to  the  law.  Law  of  Arrests,  176,  189.  2  Hawk.  c.  18, 
§  28.  Arttotd  v.  Steeve8,  10  Wend.  614.  BeUow  v.  Shatuum,  2  Hill's  (N.  Y.> 
Rep.  86.  Id, 

8.  See  Code  of  Criminal  Procedure,  sections  167  to  176,  as  to  arrest  by  an  officer, 
under  a  warrant. 

WITNESS. 

1.  The  following  question  was  put  to  the  witness  on  cross-examination :  *'  Have 
you  ever  been  arrested  before  for  theft  ? "  The  counsel  for  the  prisoner  objected  to 
the  question  on  the  ground,  that  the  district  attorney  had  no  right  to  attack  the 
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character  of  the  prisoner,  she  not  having  put  her  character  in  issue.     The  objectioa 
was  overruled,  and  the  counsel  for  the  prisoner  excepted.  Brandon  v.  The  People,  207. 

2.  The  question  complained  of  was  put  to  the  witness  for  the  purpose  of  impairing 
her  credibility  as  a  witness.  It  has  been  the  practice  in  the  courts  of  this  State, 
from  a  very  early  period,  to  permit  questions  of  this  character  to  be  put  to  the  wit- 
ness, and  for  the  purpose  indicated  (1  Denio,  280 ;  4  id.  602 ;  6  Hill,  144).  Its  abuse 
is  guarded  against  in  two  modes.  *  1.  By  the  privilege  of  the  witness  to  decline  to 
answer  any  question  which  may  disgrace  him,  or  may  tend  to  charge  him  as  a 
criminal.  2.  By  the  power  of  the  court  of  its  own  motion  to  prohibit  an  unreason- 
able or  oppressive  cross-examination.  Id. 

S.  The  defendant  invokes  the  aid  of  the  legal  principle,  that  on  a  criminal  trial,  the 
character  of  the  defendant  cannot  be  attacked  by  the  public  prosecutor,  unless  the 
defendant  himself  first  draws  it  into  controversy,  and  that  although  the  defend- 
ant here  may  have  been  a  thief,  she  is  nevertheless  entitled  to  be  judged  by  the  same 
rules  of  evidence  and  of  law,  which  are  applied  to  the  most  virtuous  person.  Theee 
principles  are  quite  correct  (Wharton  Am.  Cr.  Law,  6th  ed.,  p.  824 ;  6  Parker's  Cr. 
R.,  106).  The  defendant,  however,  appeared  before  the  court  below  in  a  double  ca- 
pacity, that  of  an  accused  party  on  trial,  and  that  of  a  witness.  As  an  accused  party 
on  trial,  she  was  entitled  to  the  application  of  the  rule,  that  her  character  could  not 
be  attacked,  unless  she  herself  opened  the  question.  She  had  the  benefit  of  it,  as  the 
district  attorney  opened  and  closed  his  case  without  allusion  to  her  character.  She 
however  chose  to  avail  herself  of  the  statute  of  1869,  which  permitted  herself  a 
"  competent  witness  "  in  this  case.  She  was  not  compelled  to  take  this  position,  the 
statute  declaring  that  the  failure  to  testify  should  not  create  any  presumption  against 
her.  She  elected,  however,  to  make  herself  a  witness.  She  became  and  was  a 
competent  witness.  For  this  purpose,  she  left  her  position  as  a  defendant,  and  while 
upon  the  stand,  was  subject  to  the  same  rules,  and  called  upon  to  submit  to  the  same 
tests  which  could  by  law  be  applied  to  other  witnesses.  Her  statements  were  made 
to  the  jury  under  the  solemnity  of  an  oath.  In  theory  of  law,  this  gave  greater 
weight  to  her  narration  than  if  she  had  placed  her  simple  declaration  before  the  jury, 
unaccompanied  by  her  oath.  She  cannot  claim  the  advantages  of  the  position  of  a 
witness,  and  at  the  same  time  avoid  its  duties  and  responsibilities.  If  one  so  testi- 
fying should  testify  to  a  wilful  falsehood  on  a  material  point,  1  cannot  doubt  that  the 
offence  would  be  perjury.  The  character  of  the  part}'  in  the  same  cause  would  afford 
no  defence  to  such  an  accusation.  In  the  minor  effect  of  being  subject  to  a  like 
cross-examination  with  other  witnesses,  the  rule  is  the  same.  The  question  was  a 
proper  one,  and  no  suggestion  of  privilege  being  made,  the  objection  was  properly 
overruled.  Id. 


4.  Note. —  The  above  criminal  action  was  decided  when  the  statute  of  1869  was 
in  force.  This  statute  was  as  follows:  "Section  1.  In  the  trial  of  all  indictments, 
complaints  and  other  proceedings,  against  persons  charged  with  the  commisdon  of 
crimes  or  offences,  and  in  all  proceedings,  in  the  nature  of  criminal  proceedings,  in 
any  and  all  courts,  and  before  any  and  all  officers,  and  persons  acting  judicially ,  the 
person  so  charged  shall,  at  his  own  request,  but  not  otherwise,  be  deemed  a  com- 
petent witness.  But  the  neglect  or  refusal  of  any  such  person  to  testify  shall  not 
create  any  prejudice  against  him."  For  the  decisions  of  the  courts  relating  to  this 
statute,  see  Adams  v.  The  People,  9  Hun,  89;  People  v.  Moett,  23  Hun,  464;  Connon 
V.  The  People,  60  N.  Y.,  240;  Neuman  v.  The  People,  68  Barb.,  680;  Stover  v.  The 
People,  66  N.  Y.,  816 ;  People  v.  Casey,  72  N.  Y.,  894 ;  People  v.  Orapo,  76  N.  Y.,  288. 
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The  leg;iBlatQre  repealed  the  statate  of  1869,  and  in  its  place  we  now  have  sectiona 
992  and  S98  of  the  Code  of  Criminal  Procednre,  and  section  114  of  the  Penal  Code. 

Section  892  of  the  Code  of  Criminal  Procedure  is  as  follows:  "The  roles  of  evi- 

tif  'i  dence  in  civil  cases  are  applicable  also  to  criminal  cases,  except  as  otherwise  pro- 

I'-  vided  in  this  Code."    Section  898,  same  code,  is  as  follows :  '* The  defendant  in  all 

b).  cases  may  testify  as  a  witness  in  his  own  behalf,  but  his  neglect  or  refusal  to  testify 

'^..'  does  not  create  any  presumption  against  him." 

Section  714  of  the  Penal  Code  is  as  follows:  "A  person  heretofore  or  hereafter 
convicted  of  any  crime  is,  notwithstanding,  a  competent  witness  in  any  cause  or  pro- 
-ceeding,  civil  or  criminal,  but  the  conviction  may  be  proved  for  the  purpose  of  effect- 
ing the  weight  of  his  testimony,  either  by  the  record,  or  by  his  cross-examination, 
upon  which  he  must  answer  any  proper  question  relevant  to  that  inquiry ;  and  the 
party  cross-examining  is  not  concluded  by  the  answer  to  such  question."  See  PeopU 
T.  MeGhit^  1  N.  Y.  Crim.  Rep.,  169.  Id. 

5.  A  witness  introduced  by  the  accused,  and  who  gave  material  testimony  in  his 
lavor,  was  asked  by  the  district  attorney,  upon  cross-examination,  whether  he  had 
not  been  in  the  penitentiary,  and  how  long  he  had  been  there.  These  questions 
were  objected  to  by  the  counsel  for  the  accused,  without  a  specific  statement,  calling 
Attention  to  the  fact  of  there  being  record  evidence.  The  objection  was  overruled, 
4uid  the  counsel  excepted.  The  witness  answered  that  he  had,  and  stated  the  time, 
adding,  that  he  was  innocent  of  the  crime.    Real  v.  JTia  People,  216. 

6.  It  is  well  settled,  that  for  the  purpose  of  impairing  the  credit  of  a  witness,  by 
evidence  introduced  by  the  opposite  party,  such  evidence  must  go  to  his  general 
character.  That  proof  of  specific  acts  of  immorality  is  not  competent,  see  authorities 
cited  in  CfrmoMY.  Neweomb  (1  Greenleaf,  §  461).  Tet  it  is  held,  that  for  the  purpose 
of  discrediting  his  testimony,  the  witness  may  be  asked  upon  cross-examination,  as  to 
specific  acts.  (Id.,  §  466.)  This  shows  that  upon  a  cross-examination  of  a  witness, 
with  a  view  of  testing  his  credibility,  inquiries  are  proper  as  to  facts  not  competent 
to  be  proved  in  any  other  way.  Such  inquiries  do  not  relate  to  the  issue  directly 
upon  trial,  but  relate  only  to  the  credibility  of  the  witness.  They  are  entirely  col- 
lateral to  the  principal  issue.  As  to  the  former,  the  same  strictness  is  not  required 
when  the  evidence  is  confined  to  the  croes-examination  of  the  witness  introduced  by 
the  opposite  party.  In  such  examination  the  presumption  is  strong,  that  the  witness 
will  protect  his  credibility  as  &r,  at  least,  as  truth  will  warrant.  All  experience 
shows  this  to  be  so.  It  would  be  productive  of  great  injustice  often,  if  where  a  wit- 
ness is  prodnced,  of  whom  the  opposite  party  has  before  never  heard,  and  who  gives 
material  testimony,  and  from  some  source,  or  from  the  manner  and  appearance  of  the 
witness,  such  party  should  learn  that  most  of  the  life  of  the  witness  had  been  spent 
in  jails  and  other  prisons  for  crimes,  if  this  fact  could  not  be  proved  by  the  witness 
himself,  but  could  only  be  shown  by  records  existing  in  distant  counties,  and  perhaps 
States,  which,  for  the  purposes  of  the  trial,  are  wholly  inaccessible.  No  danger  to 
the  party  introdncing  the  witness  can  result  from  this  class  of  inquiries,  while  their 
exclusion  might,  in  come  cases,  wholly  defeat  the  ends  of  justice.  My  conclusion  is, 
that  a  witness  upon  cross-examination  may  be  asked  whether  he  has  been  in  jail,  the 
penitentiary  or  State  prison,  or  any  other  place  that  would  tend  to  impair  his  credi- 
bility, and  how  much  of  his  life  he  has  passed  in  such  places.  Id, 

7.  There  was  no  error  in  excluding  the  questions  put  to  non-professional  witnesses* 
who  had  testified  to  facts  tending  to  show  the  mental  unsoundness  of  the  accused,  as 
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to  what  they  thought  of  his  state  of  mind,  or  their  impreesson  as  to  his  state  of 
mind.  These  witnesses  were  not  competent  to  give  an  opinion  npon  this  subject 
They  were  not  competent  to  give  an  opinion  as  to  whether  the  facts  testified  to  by 
them  indicated  mental  unsoundness.  (Clapp  y,  FuUerion,  84  N.  Y.,  170;  l%e  People 
V.  aSrien,  S6  N.  Y.,  276.)  Jd. 

8.  A  witness  was  sworn  and  gave  material  testimony,  under  objection  of  incom- 
petency, it  being  shown  that  he  had  been  previously  convicted  and  sentenced  for  the 
crime  of  burglary  in  the  third  degree,  and  liad  never  been  pardoned  or  restored  to 
his  rights  as  a  citizen.  It  was  also  shown  that  said  witness  was,  at  the  time  of  his 
conviction,  under  the  sge  of  sivteen  years,  and  was  sentenced  to  the  house  of  refuge. 
TTts  People  v.  Park,  227. 

9.  The  Revised  Statutes  declare  the  term  "felony,**  where  used  therein,  to  mean  an 
offence  for  which  the  offender,  on  conviction,  shall  be  liable  by  law  to  be  punished 
by  death  or  imprisonment  in  State  prison.    (2  R.  S.,  702,  §  80.)  IcL 

10.  Burglary  in  the  third  degree  is  feUmy,  within  the  statutory  definition  of  that 
term ;  and  it  does  not  lose  that  character,  because  the  convict  is  under  sixteen  years 
of  age.  Jd, 

11.  Statutes  should  have  a  reasonable  construction,  so  as  to  carry  out  the  legisla- 
tive intent,  as  far  as  possible.  When  the  Revised  Statutes  were  enacted,  it  is  per- 
fectly transparent  what  was  intended  by  the  sections  under  consideration.  In 
making  provisions  subsequently  for  ameliorating  the  punishment  of  juvenile  delin- 
quents, the  legislature  did  not  intend  thereby  to  repeal,  modify  or  limit  the  statutory 
definition  of  felony.  Therefore  burglary,  in  the  third  degree,  is  a  felony,  no  matter 
what  may  be  the  age  of  the  convict,  or  whether  the  particular  prisoner  may  or  may 
not  be  punishable  therefor  in  the  house  of  refuge ;  consequently  the  witness  having 
been  convicted  of  such  offence  and  sentenced,  and  not  restored  to  citizenship,  was 
excluded  by  the  statute,  and  was  incompetent  to  testify  as  a  witness.  Id. 

12.  This  is  not  in  conflict  with  Faetelt  v.  Smilh  (28  N.  Y.,  262),  as  that  related  to 
obtaining  goods  by  false  pretences,  the  punishment  for  which  was  in  the  alternative 
—  State  prison,  county  jail,  or  fine ;  and  hence  not  within  the  statutory  definition  of 
felony.  M, 

18.  See  Code  of  Criminal  Procedure,  §  898,  and  Penal  Code,  §  714 ;  and  also  see 
Note  in  this  volume,  at  pages  210,  211  and  212.  Id, 

14.  The  prisoner  was  appraised  distinctly  before  he  was  called  as  a  witness,  be- 
fore the  coroner,  by  one  of  the  persons  present,  that  "  it  was  charged  that  his  wife 
had  been  poisoned  and  that  he  was  the  man  that  was  going  to  be  arrested  for  the 
crime.**  The  coroner  also  told  him,  before  he  was  sworn,  "  that  there  were  rumors 
that  his  wife  came  to  her  death  by  foul  means,  and  that  some  of  those  rumors  impli- 
cated him,*'  and  he  was  further  told  by  the  coroner,  before  he  was  sworn,  "  that  he 
-was  not  obliged  to  testify  unless  he  chose."  The  defendant  answered  "that  he  had 
no  objection  to  telling  all  he  knew.**  Held,  that  admissions  made  under  oath  before 
the  coroner  under  these  circumstances  were  voluntary,  and  receivable  in  evidence 
against  the  prisoner  on  his  trial  for  the  murder  of  his  vrife. 

Jlendnehean  v.  The  People  (10  N.  Y.,  18),  followed. 

McMahon  v.  People  (15  N.  Y.,  884),  distinguished.     Teachaut  v.  The  People,    247. 
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16.  The  court  charged  the  jury  that  they  were  at  liberty  to  consider,  as  a  circum- 
stance, the  failure  of  the  accused,  while  a  witness,  to  give  an  account  as  to  where  the 
money  found  upon  him  had  been  kept  in  the  interval  from  the  time  he  claimed  to 
have  received  it  until  it  was  so  found. 

Held,  That  the  general  rule  is  that,  when  it  appears  that  a  party  charged  with  the 
commission  of  crime  has  the  power,  if  innocent,  to  explain  a  fact  or  circumstance 
tending  to  show  his  guilt,  fails  to  give  such  explanation,  such  failure  may  be  con- 
sidered as  a  circumstance  against  him ;  and  that  this  rule  applies  to  the  accused 
when  a  witness  in  his  own  behalf  the  same  as  when  he  fails  ^to  give  the  required 
explanation  by  another  witness,  if  he  has  the  power  so  to  give  it.  Stover  v. 
IJie  People,  608. 

16.  Note. —  Section  one  of  chapter  678  of  the  Laws  of  1869,  referred  to  by  Judge 
Grover  in  his  opinion,  reads  as  follows : 

"Section  1.  In  the  trial  of  all  indictments,  complaints  and  other  proceedings 
against  persons  charged  with  the  commission  of  crimes  or  offences,  and  in  all  pro- 
ceedings in  the  nature  of  criminal  proceedings  in  any  and  all  courts,  and  before  any 
and  all  officers  and  persons  acting  judicially,  the  person  so  chai*ged  shall,  at  his  6wh 
request,  but  not  otherwise,  be  deemed  a  competent  witness ;  but  the  neglect  or  re- 
fusal of  any  such  person  to  testify  shall  not  create  any  presumption  against  him." 

The  courts  have  construed  the  above  law,  in  the  following  cases :  People  v.  Grapo, 
76  N.  Y.,  288;  PeopUv,  Gaaey,  72  N.  Y.,  «94;  Stover y.  People,  66  N.Y.,816;  New- 
man  v.  People,  68  Barb.,  680 ;  People  v.  Brandon,  42  N.  Y.,  266 ;  Connors  v.  People, 
00  N.  Y.,  240 ;  People  v,  MoeU,  28  Hun,  60 ;  Adams  v.  People,  9  Hun,  89. 

Section  898  of  the  Code  of  Criminal  Procedure  has  superseded  chapt-er  678  of  the 
Laws  of  1869,  but  the  decisions  cited  are  applicable  to  this  section  of  the  Code. 

Section  898  of  the  Code  reads  as  follows : 

"  The  defendant  in  all  cases  may  testify  as  a  witness  In  his  own  behalf,  but  his 
neglect  or  refusal  to  testify  does  not  create  any  presumption  against  him."  £d.    idL 
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